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MEMORANDUM. 


Ten  volumes  of  the  Reports  of  the  Supreme  Court  of  this 
State  have  already  been  published,  in  the  following  order :  One 
volume,  by  Breese ,  Fouk  volumes,  by  Scammom ;  and  five  vol- 
umes, by  Gilman,  The  succeeding  volumes  will  be  entitled 
ILLINOIS  REPORTS.  The  present  volume  is,  therefore,  en- 
titled Illinois  Reports,  volume  XL 


JUDGES  OF  THE  SUPREME  COURT. 


SAMUEL  H.  TREAT,  Chief  Justice. 

JOHN  D.  CATON,  )    .        •  ,     r    4, 

LYMAN  TRUMBULL,  \  ^^^^^^^^^  Justicea. 


ADDITIONAL  EULES. 


EULE    ADOPTED     DECEMBER    TEEM,    1849. 

Oedeeed,  That  whenever  the  plaiutiif  in  any  writ  of  error  shall 
file  with  the  clerk  of  the  Court  from  which  the  writ  of  error  is- 
sues, an  affidavit  of  himself  or  some  credible  person,  showing  that 
the  defendant  in  error  resides  or  has  gone  out  of  this  State,  so 
that  process  cannot  be  served  upon  him,  and  stating  the  resi- 
dence of  such  defendant,  if  known,  the  clerk  shall  cause  publi- 
cation to  be  made  for  four  weeks,  successively,  commencing  at 
least  sixty  days  previous  to  the  term  of  the  Court  to  which  the 
writ  of  error  is  returnable,  in  some  newspaper  printed  in  the 
county  from  which  the  cause  comes,  but  if  there  be  no  newspaper 
published  in  that  county,  then  in  any  newspaper  published  in  the 
Grand  Division  where  the  writ  of  error  may  be  pending,  contain- 
ing notice  of  the  suing  out  of  such  writ  of  error,  the  names  of 
the  i^arties  thereto,  the  title  of  the  Court  in  which  the  writ  of  er- 
ror is  pending,  and  the  time  and  place  of  the  return  of  process  ; 
and  shall  also  deposit  one  of  said  publications  in  the  post  office, 
directed  to  the  defendant  in  error,  at  his  place  of  residence,  if 
known. 

adopted    foe    THIED    division,    JUNE    TEEM,    1850. 

It  is  oedeeed  by  the  Court,  That  the  clerk  of  the  third  divi- 
sion shall,  hereafter,  in  making  up  the  docket,  place  all  of  the  ca- 
ses from  each  county  together.  The  counties  to  be  arranged  in 
the  following  order  :  Cook,  Lake,  Will,  Iroquois,  Grundy,  Du 
Page,  McIIenry,  Boone,  Winnebago,  Stephenson,  Jo  Daviess, 
Carroll,  Ogle,  Lee,  Whiteside,  Henry,  Mercer,  Hock  Island, 
Henderson,  Warren,  Knox,  Stark,  Peoria,  Marshall,  Putnam, 
Bureau,  Tazewell,  Woodford,  McLean,  Livingston,  La  Salle, 
Kendall,  Kane,  De  Kalb. 
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DECISIONS 

OF 


THE  SUPREME  COURT 


OF   THE 


STATE  OF  ILLINOIS, 

NOVEMBER   TERM,   1849,    AT   MOUNT   YERNOK 


Elijah  Fairlee,  vs.  The  People. 
Error  to  Pulaski. 

Where  the  Intent  with  which  an  act  is  done,  is  charged  to  have  been  felonious,  it  is  not  ne- 
cessary to  aver  in  the  indictment,  that  the  act  itself  was  unlawful  or  felonious. 

An  act  appareotly  lawlul  in  itself,  when  done  with  a  felonious  intent,  becomes  thereby  un- 
lawful. 

Elijah  Fairlee  was  indicted  for  the  murder  of  Perrj  Herrill, 
in  the  Johnson  county  Circuit  Court.  A  change  of  venue  was 
allowed  to  Pulaski  county.  At  the  special  term  of  Pulaski 
county  Circuit  Court,  held  in  November,  1848,  after  a  motion 
to  quash  the  indictment  had  been  overruled,  the  case  came  on 
for  trial  before  Denning,  Judge,  and  a  jury.  The  juiy  re- 
turned a  verdict  for  manslaughter,  and  found  that  defendant 
should  be  confined  to  the  penitentiary  for  four  j'ears  and  six 
months.  After  verdict,  motions  for  a  new  trial  and  in  arrest  of 
judgment  were  made,  and  overruled. 

The  indictment  was  as  follows  : 

State  of  Illinois,  \  a  ^ 
Johnson  county,  ) 

Of  the   October  term  of  the  Johnson  Circuit  Court,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-eight. 

The  grand  jurors  chosen,   selected   and  sworn  in  and  for  the 
county  of  Johnson,  in  the  name  and  by  the  authority  of  the  peo- 
ple of  the  state  of  lUinois,  upon  their  oaths  present :     That  Eli- 
jah Fairlee,  late  of  the  county  aforesaid,  not  having  the  fear  of 
1 


MOUNT  VERNON. 


Fairlee  vs.  The  People. 


God  before  his  eyes,  but  beiog  moved  and  seduced  by  the  insti" 
gation  of  the  devil,  and  of  his  malice  aforethought,  wickedly,  con. 
trivingly,  and  intending  one  Perry  Herrill  with  the  small  pox  wil 
fully,  feloniously,  and  of  his  malice  aforethought,  to  kill  andm  ur 
der,  on  the  tenth  day  of  June  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  forty-seven,  with  force   and  arms  at  th  e 
county  of  Johnson,  and  state  of  Illinois,  with  a  large  quantity  of 
a   certain   dangerous   and   deadlv   matter,  called  virus  of  small 
pox,  to  wit :  the  quantity  of  two  drachms  of  the  s?iid  virus  of  small 
pox,  did  then  and  there  innoculate  Lacklin  L.  Weaver,  Barnet 
"Weaver,  the  younger,  Catharine  Ann  Weaver,  •  Jasper  N.  Wea- 
ver and  Littlejohn   Weaver,  then  and  there  became  and  was  in 
flicted   with  the  small  pox  ;  the  said  Elijah  Fairlee,  then   and 
there   well  knowing  that  the    said   Lacklin  L.  Weaver,  Barnet 
Weaver  the  younger,  Catharine  Ann  Weaver,  Jasper  N.  Weaver, 
and  Littlejohn  Weaver  would  then  and  thereby  become  infected 
with   the   small  pox,   and  he,  the  said  Elijah  Fairlee,  then  and 
there  also  well  knowing  the  said  vi?'us  of  small  pox  to  be  a  dan- 
gerous and  deadly  matter,  calculating  and  tending  to  cause  the 
small  pox  as  aforesaid,  and  that  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present  that  the  said  small  pox  with 
which  the  said  Lacklin  L.  Weaver,  Barnet  Weaver  the   younger, 
Catharine  Ann  Weaver,  Jasper  N.  Weaver,  and  Littlejohn  Wea- 
ver were  then  and    there    infected  as  aforesaid,  w^as  then  and 
there  an  infectious,  dangerous  and  fatal  disease,  by  means  where- 
of the  said  Perry  Herrill  then  and  there  became  and  was  infec- 
ted  with    the   said    disease  called  the   small  pox  aforesaid,  by 
means  whereof  he,  the  said  Perry  Herrill,  then  and  there  be- 
came  sick   and  greatly  distempered   in  his  body,  and  the  said 
Perry   Herrill,  of  the  disease  aforesaid,  with   which  he  was  so 
infected    as   aforesaid,  and    of  the  sickness  occasioned  thereby, 
from  the  said  tenth   day  of  June  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-seven,  until  the  fifteenth  day 
of  the   same  month   in    the  same  year,  at  the  county  aforesaid, 
did  languish  and  languishing  did   live,  and  on   which   said  fif- 
teenth day    of  June,  in  the  year   last  aforesaid,  the  said  Perry 
Herrill,  at  the  county  of  Johnson  of  the  said  disease,  and  of  the 
sickness   occasioned  thereby,  died,  and   so  the  jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  say  that  the  said  Elijah  Fairlee, 
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the  said  Perry  Herrill  in  manner  and  form  aforesaid,  feloniously, 
wilfully,  and  of  his  malice  aforethought,  did  kill  and  murder 
contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  people  of  the 
State  of  Illinois. 

(Signed,)  "  S.  S.  Marshall,  Staters  Attorney P 

The  evidence  in  this  cause  is  preserved  in  bills  of  exceptions. 
And  on  behalf  of  the  prosecution  is  in  substance  as  follows : 
that  in  the  year  1847,  defendant,  as  a  physician,  was  called  on 
by  one  Barnet  Weaver  to  vaccinate  his  children  with  the  kine 
pox,  that  defendant  agreed  to  do  so,  and  accordingly  afterwards, 
in  a  day  or  two,  went  to  the  house  of  said  Weaver,  and  in  pur- 
suance of  said  promise,  did  vaccinate  or  innoculate  the  children. 
That  afterwards,  in  about  eight  or  ten  days,  the  children  became 
sick  of  a  disease  believed  to  be  small  pox.  That  the  small  pox 
was  at  that  time,  and  had  been  for  more  than  one  month  pre- 
vious, within  one  mile  of  Weaver's. 

That  Perry  Herrill.,  the  deceased,  came  to  the  house  of 
Weaver  while  his  children  were  sick  with  said  disease.  He 
was  also  frequently  at  one  Standard's,  where  the  family  had  the 
small  pox.  That  upon  one  occasion  Ferry  Herrill  and  defend- 
ant were  at  Weaver's  at  the  same  time ;  defendant  requested 
Perry  Herrill  to  smell  of  a  phial,  saying,  "  does  not  it  smell  like 
a  dead  rat  ?  "  That  Peny  Herrill  sickened  and  died  in  Johnson 
county,  in  July,  184Y,  of  the  disease  called  small  pox.  And 
that  some  days  before  he  died,  he  said  that  he  wished  that  he 
had  taken  a  chair  and  knocked  Fairlee  down,  and  divers  con- 
versations of  defendant  were  proved  in  which  he  boasted  of  his 
powers  to  cure  the  small  pox,  and  that  he  had  it  locked  up  in 
his  saddle  bags. 

On  behalf  of  the  defendant,  it  was  proved  that  the  small  pox 
was  brought  to  the  neighborhood  of  Weaver,  by  Mrs.  Gore,  be- 
fore defendant  came  to  that  neighborhood,  and  that  several  per- 
sons had  taken  that  disease  of  her.  That  the  deceased.  Perry 
Herrill,  was  frequently  with  those  who  had  taken  the  disease  of 
Mrs.  Gore,  before  he  took  sick  with  the  disease. 

Errors  assigned,  viz : 

1.  The  Court  erred  in  overruling  motion  to  quash. 

2.  The  Court  erred  in  permitting  improper  evidence  to  be 
given  to  jury. 
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3.  The  Court  erred  in  overruling  motion  in  arrest  of  judgment 
and  for  a  new  trial. 

4.  The  Court  erred  in  giving  instructions  one  and  two. 

5.  The  Court  erred  in  rendering  judgment  against  defendant. 

J.  Dougherty,  for  plaintiff  in  error,  made  the  following  points  : 

The  indictment  is  bad  on  demurrer  or  in  arrest  of  judgment, 
because  it  does  not  charge  the  act  of  innoculating  at  Weaver's, 
as  having  been  done  with  malice  aforethought,  or  feloniously. 
Kor  does  the  indictment  charge  the  act  as  being  done  unlawful- 
ly, or  without  due  caution  or  circumspection. 

"  It  is  necessary  to  state  that  the  act,  by  which  the  death  was 
occasioned,  was  done  feloniously ;  and  especially,  that  it  was 
done  with  malice  aforethought."  See  1  Kussell  on  Crimes, 
page  563  ;  Archbold's  Cr.  PI.  49  ;  Revised  Statutes,  page  155, 
section  25. 

"  In  criminal  cases,  motion  in  arrest  of  judgment  opens  the 
entire  record  for  examination,  and  reaches  any  apparent  defect 
therein."  See  3d  Scammon's  Eep.,  Gardner  vs.  The  People, 
pages  87  and  90. 

The  evidence  in  this  case  does  not  fix  upon  the  defendant  any 
crime  whatever.  The  only  act  charged  upon  him  by  the  evi-  . 
dence  is,  that  of  innoculating  Weaver's  children  ;  and  this  was 
done  in  the  capacity  of  a  physician,  and  had  any  one  of  his  pa- 
tients died  under  his  treatment,  while  he  was  honestly  endeavor- 
ing to  cure  or  prevent  disease,  he  would  not  be  guilty  of  mur- 
der or  manslaughter.  See  6th  Massachusetts  Rep.,  p.  132, 
Commonwealth  vs.  Thompson. 

The  real  and  only  pretence  for  the  prosecution  in  this  case, 
as  will  be  seen  by  the  evidence,  was  a  charge  of  spreading  the 
disease  known  as  the  small  pox,  whereby  the  deceased.  Perry 
Herrill,  died.  But  in  this  the  prosecution  wholly  failed,  as  will 
be  seen  by  reference  to  the  evidence.  This  offence,  if  indicta- 
ble in  this  State,  would  not  subject  the  defendant  to  confinement 
in  the  penitentiary.      See  1  Russell  on  Crimes,  page  108-9. 

The  evidence  in  this  case  does  not  show  that  the  death  of 
Herrill  was  occasioned  by  some  bodily  injury,  done  by  defend- 
ant to  him,  by  force,  by  poison,  or  any  other  mechanical  means, 
which  occasioned  the  death.  The  only  time  it  appears  that  they 
ever  saw  each  other,  was  at  the  time  deposed  to  by  Weaver, 
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when  Fairlee  presented  a  phial  to  the  deceased,  and  he  smelled 
of  it,  saying  afterwards  that  the  phial  smelled  like  a  dead  rat. 
And  it  is  not  pretended  that  this  could  in  any  wise  occasion  the 
death,  as  will  appear  by  reference  to  the  indictment  and  evi- 
dence. See  2d  Starkie's  Evidence,  part  1,  page  711,  note  (r). 
See,  also,  Archbold's  Or.  Law,  page  406-7. 

Opinion  by  Mr.  Justice  Caton  : 

The  plaintitiff  in  error  was  indicted  in  the  county  of  Johnson 
for  the  murder  of  Perry  Herrill.  The  venue  was  changed  to 
the  county  of  Pulaski,  where  he  was  tried  and  a  verdict  of  man- 
slaughter returned.  A  motion  in  arrest  of  judgment  was  over- 
ruled, and  the  prisoner  M^as  sentenced  to  the  penitentiary,  ac- 
cording to  the  verdict.  He  now  prosecutes  a  writ  of  error,  and 
assigns  the  insufficiency  of  the  indictment;  to  which  his  coun- 
sel have  raised  several  objections. 

The  indictment,  when  stripped  of  its  verbiage,  amounts  to 
this  :  the  grand  jurors  present  that  Elijah  Fairlee,  of  his  malice 
aforethought,  Perry  Herrill  with  the  small  pox  to  murder,  did 
innoculate  the  Weavers,  with  virus  of  small  pox,  whereby  they 
became  infected  with  that  disease,  as  he  had  intended,  and  that 
the  virus  of  small  pox  was  a  deadly  matter,  tending  to  create 
the  small  pox;  and  the  grand  jury  further  present,  that  the  small 
pox  with  which  the  Weavers  were  infected,  as  aforesaid,  was  an 
infectious  and  fatal  disease,  by  means  whereof  Perry  Herrill 
became  infected  with  the  disease  of  which  he  died,  and  so  &c. 

It  is  first  objected  to  the  indictment,  that  the  innoculation  of 
the  Weavers  is  not  charged  to  have  been  feloniously  done.  The 
precedents  for  indictments  for  murder  charge  the  act  as  well  as 
the  intent  to  have  been  felonious ;  but  we  are  not  prepared  to 
say  that  where  the  intent  with  which  the  act  was  done,  is  charg- 
ed to  have  been  felonious,  it  is  also  necessary  to  aver  that  the 
act  itself  was  unlawful  or  felonious.  We  are  inclined  to  the 
opinion  that  an  act  apparently  lawful  in  itself,  when  done  with 
a  felonious  intent,  becomes  thereby  unlawful.  But  waiving  this 
objection,  there  is  another  which  is  fatal  to  this  indictment.  It 
is  too  uncertain  to  sustain  the  conviction.  It  does  not  show  that 
the  prisoner  is  guilty  of  the  crime  with  which  it  attempts  to 
charge  him.  It  no  where  appears  that  Fairlee  knew  or  expect" 
ed  that  Herrill  would  contract  the  disease  from  those  whom  h*^ 
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innoculated.  Fairlee  is  cliarged  with  intending  to  murder  the 
deceased  bj  the  small  pox,  but  it  is  not  alleged  that  he  accom- 
plished his  object,  by  innoculating  the  Weavers,  and  thus  com- 
municating the  fatal  disease  tQ  Herrill,  or  that  he  even  intended 
to  do  so.  The  real  charge  is,  that  the  disease  which  the  prison- 
er communicated  to  the  Weaver's  was  an  infectious  and  fatal  dis- 
ease, and  that  by  reason  of  that  disease  being  fatal  and  infec- 
tious, Herrill  took  it  and  died.  From  aught  that  appears,  he 
may  have  taken  it  from  some  other  person  whom  the  prisoner 
never  saw.  Fairlee  is  not  responsible  for  the  disease  being  in- 
fectious, and  it  is  only  by  reason  of  its  being  infectious  that  Her- 
rill became  diseased,  and  so  far  as  appears,  without  the  agency 
or  knowledge  of  the  plaintiff  in  error.  Were  it  shown  that  he 
had  innoculated  the  Weavers  with  the  design  thereby  of  com- 
municating the  disease  to  the  deceased,  and  thus  producing  his 
death,  and  that  he  had  taken  the  disease  of  them,  and  died  in 
consequence  of  it,  according  to  such  design,  then  it  might  be 
said  that  he  was  guilty  of  the  act  with  which  he  is  charged.  As 
it  is,  there  is  no  connection  shown  between  the  act  done  by  the 
prisoner  and  the  death  of  Herrill,  and  for  that  reason  at  least, 
the  indictment  is  fatally  defective. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  pris- 
oner ordered  to  be  discharged. 

Judgment  reversed. 


Jefferson    Ammons,    appellant,    vs.   The   People,  use   of  &c. 

appellees. 

Appeal  from  Clinton. 

An  order  of  a  Probate  Court,  directing  a,  guardian  to  pay  over  to  his  successor  a  certain 
amount  in  his  hands,  hrlonging  to  the  ward,  is  conclusive  upon  the  guardian,  unless  the 
order  can  be  impeached  tor  fraud  or  collusion. 

William  G.  Neely,  as  guardian,  was  ordered  by  the  Probate  Court  to  give  supplemental  secu- 
rity on  his  bond,  already  executed.  Ammons  signed  and  sealed  said  bond  as  such  security 
Held,  that  Ammons  became  liable  as  an  original  obligor. 

Debt  on  bond  brought  in  the  name  of  The  People  to  use  of 
Hoke,  guardian,  &c.,  against  Ammons,  who  v^as  one  of  the  sure- 
ties upon  a  guardian's  bond.     The  case  came  on  to  be  heard  at 
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May  term,  184:9,  before  Underwood,  Judge,  and  a  judgment  was 
rendered  for  plaintiff  for  $109  40.     Appeal  by  defendant, 

S.  Breese  and  G.  Koeener,  for  appellant. 

T.  J.  Lecompte,  for  appellee. 

Opinion  by  Mr.  Justice  Caton  : 

This  action  was  commenced  against  one  of  the  sureties,  upon 
a  guardian's  bond,  dated  in  183Y.  And  the  only  breach  assigned 
is,  that  the  guardian  refused  to  pay  over  to  his  successor  the  sum 
of  $86  83,  in  obedience  to  an  order  made  on  the  9th  day  of  Jan- 
uary, 1845,  by  the  Probate  Court  of  Clinton  County.  The  de- 
fendant filed  several  pleas.  To  the  second  and  fifth  of  which, 
a  demurrer  was  sustained  ;  of  which  the  appellant  now  com- 
plains. 

The  second  plea  denies  that  any  money  ever  came  to  the  hands 
of  the  guardian,  belonging  the  ward.  This  plea  is  insufficient. 
That  question  had  already  been  tried  by  a  Court  of  competent 
jurisdiction,  which  had  determined  and  adjudged  that  the  guar- 
dian was  liable  to  pay  over  to  his  successor  the  sum  of  $86  83, 
either  for  money  received,  or  effects  unaccounted  for,  belonging 
to  the  ward.  The  plea  may  have  been  true,  and  the  adjudica- 
tion still  proper  and  just.  He  may  have  received  efifects  other 
than  money  to  that  amount,  for  which  he  had  not  accounted. 
This  was  a  lawful  order  of  that  Court,  which,  by  the  very  terms 
of  the  condition  of  the  guardian's  bond,  his  sureties  undertook 
that  he  should  comply  with.  This  was  an  adjudication  obligato- 
ry as  well  upon  the  sureties  as  upon  the  guardian  himself;  un- 
less, indeed,  they  could  impeach  it  for  fraud  or  collusion     {a). 

In  the  fifth  plea,  the  defendant  avers  that  he  was  not  originally 
a  party  to  the  bond,  but  that,  on  the  16th  of  January,  1844,  "the 
Court  of  Probate  made  an  order  on  the  said  William  C.  JNeely, 
guardian  as  aforesaid,  requiring  him,  tlie  said  I^eely,  to  give  sup- 
plemental security  on  said  bond,  signed  and  executed  as  afore- 
said." He  then  avers  that  on  that  day  "he  signed  and  sealed 
said  bond  as  supplemental  security  as  aforesaid."  The  plea  then 
further  avers,  that  Neely  had  faithfully  discharged  his  duties  as 
guardian,  and  had  rendered  a  just  account  of  his  guardianship, 
from  time  to  time,  to  the  Probate  Court  as  required,  and  had 
complied  with  all  the  lawful  orders  of  the  Court,  relative  to  the 
goods  and  chattels  of  the  ward  that  came  to  his  hands  since  the 

(a)    Ealston  vs.  Wood,  15  111.  R.  159;  Stone  vs.  Wood,  16111.  R.  177  ;  Gilbert  vs.Guptill,  34  111. 
R.  140. 
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last  mentioned  day ;  and  that  neither  at  the  time  when  the  de- 
fendant executed  the  bond,  nor  subsequently,  had  the  guardiaa 
any  money  or  effects  in  ^his  hands  belonging  to  the  ward.  The 
sufficiency  of  this  plea  depends  upon  the  question,  whether  the 
defendant  became  liable  as  an  original  obligor.  That  such  was 
the  intention  of  the  parties,  and  the  legal  effect  of  the  under- 
taking, we  have  no  doubt.  The  guardian,  with  certain  sureties, 
had,  in  183T,  executed  this  bond,  and  in  1844  he  was  required, 
not  to  give  a  new  bond  with  other  sureties,  but  to  give  supple- 
mental security  on  this  bond,  and,  in  obedience  to  that  order, 
the  defendant  executed  and  became  a  party  to  the  old  bond, 
without  any  change,  either  in  its  date  or  in  any  other  respect. 
This  clearly  manifests  the  intention,  that  the  liability  of  the  de- 
fendant should  be  the  same  as  if  he  had  signed  it  at  the  same 
time  with  the  other  parties  to  it.  It  is  but  a  question  of  inten- 
tion, to  be  gathered  from  the  nature  of  the  transaction.  The 
bond,  at  the  time  he  executed  it,  was  already  an  existing  obliga- 
tion, and  had  been  for  years  binding  upon  the  guardian  and  his 
other  sureties,  and  we  are  not  to  suppose  that  they  intended  to 
create  a  new  and  independent  obligation  so  that  the  same  instru- 
ment would  impose  different  habilities  npon  the  various  parties 
to  it.  Indeed,  unless  we  hold  the  liability  of  the  defendant  to 
be  that  of  an  original  obligor,  we  must  decide,  in  effect,  either 
that  the  bond  ceased  to  be  obligatory  upon  the  original  parties 
or  that  it  never  was  binding  upon  the  defendant.  Necessarily 
the  bond  must  impose  the  same  obligations  upon  all  the  parties 
that  are  bound  by  it.  Suppose  the  other  obligors  had  been  sued 
in  this  action  with  the  present  defendant,  this  plea,  if  sustained, 
would  have  been  as  available  to  them  as  to  him,  for  in  this  form 
of  action  the  recovery  must  be  against  all  of  the  defendants  or 
none— unless  where  a  personal  defence  is  interposed,  such  as 
infancy  or  bankruptcy ;  and  the  same  amount  must  be  recovered 
against  all.  Indeed,  the  execution  of  this  bond  by  the  defend- 
ant, was  entirely  a  nugatory  act,  or  else  his  liability  upon  it  is 
the  same  as  if  he  had  executed  it  at  the  same  time  with  the  oth- 
ers, and  is  identically  the  same  as  theirs.  The  demurrer  was 
properly  sustained  to  both  these  pleas.  There  is  no  other  ques- 
tion presented  by  this  record,  worthy  of  serious  consideration. 
The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 
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Samuel   Hazell,   plaintiff  in  error   vs.    Charles   A.    Shelby, 

defendant  in  error. 

Error  to  Massac. 

That  part  of  the  third  section  of  the  sixty-sixth  chapter  of  the  Revised  Statutes,  which  pro- 
vides that  "ever}'  action  upon  the  ease  for  words,  sliall  be  commenced  within  one  year 
next  after  the  words  spolien,  and  not  after,"  is  not  broad  enough  to  include  actions  for 
libel,  but  is  confined  exclusively  to  actions  for  verbal  slander  («). 

It  is  a  familiar  principle,  that  a  statute  of  limitations  shall  not  be  applied  to  cases  not  clear- 
ly within  its  provisions. 

Tliis  was  an  action  for  libel  by  Hazell  against  Shelby.  Shel- 
by pleaded  the  statute  of  limitations,  that  he  was  not  gnilty, 
within  one  year  of  the  time  of  the  commencement  of  the  suit. 
To  which  plea  there  was  a  general  demurrer,  and  joinder.  The 
demurrer  was  overruled  at  May  term,  1849.  Case  was  heard 
before  Denning,  Judge.  The  defendant  in  the  Circuit  Court 
sued  out  this  writ  of  error. 

The  error  assigned,  was  the  sustaining  of  the  demurrer  to  the 
plea. 

J.  DouGHEETT,  for  the  plaintiiF  in  error,  says  : 

That  the  action  for  written  slander  is  not  barred  at  the  expi- 
ration of  one  year,  and  is  only  barred  at  the  expiration  of  five 
years  from  and  after  the  publishing  thereof,  and  refers  to  Re- 
vised Statutes,  page  349,  sections  1  and  3. 

The  statute  of  limitations  is  to  be  strictly  construed.  See 
Angell  on  Limitations,  page  532  ;  1st  Starkie  on  Slander,  page 
473-4. 

T.  G.  C.  Davis,  for  defendant  in  error : 

Limitations  of  actions  are  founded  on  considerations  of  pub- 
lic policy.  Angell  on  Limitations,  page  Y,  sec.  9.  They  have 
for  their  end,  the  prevention  of  litigation,  and  should  be  strictly 
interpreted  to  give  quiet  and  repose  to  society. 

Everything  should  be  included  which  is  not  exempted  from 
or  excepted  out  of  the  operation  of  the  statute  of  limitations, 
especially  in  actions  for  tort. 

The  rule  of  decision  in  Mississippi  should  be  adopted  here. 
Angell  on  Lim.,  page  326,  note. 

Opinion  by  Treat,  C.  J. 

This  was  an  action  for  libel.     The  defendant  pleaded  that  the 

(a)  But  see  Laws  of  1861,  p.  142. 
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cause  of  action  did  not  accrue  within  one  year  before  the  com- 
mencement of  the  suit.  The  Court  overruled  a  demurrer  to 
the  plea,  and  judgment  was  entered  for  the  defendant. 

If  the  plea  can  be  sustained,  it  must  be  on  the  ground  that  the 
cause  of  action  is  embraced  by  the  3d  section  of  the  66th  chap- 
ter of  the  Revised  Statutes,  which  provides  that  "  every  action 
upon  the  case  for  words  shall  be  commenced  within  one  year 
next  after  the  words  spoken,  and  not  after."  This  section  is 
not  broad  enough  to  include  actions  for  libel,  but  is  confined  ex- 
clusively to  actions  for  verbal  slander.  It  is  strictly  applicable 
in  its  terms  to  the  latter  class  of  actions,  and  cannot  be  extend- 
ed by  construction  to  other  actions,  although  the  same  reasons 
may  exist  for  limiting  them.  It  is  a  familiar  principle  that  a 
statute  of  limitations  shall  not  be  apphed  to  cases  not  clearly 
within  its  provisions. 

A  British  statute  limited  the  bringing  of  actions  for  wOrds 
spoken  to  two  years,  and  it  was  held  by  the  courts  not  to  ex- 
tend the  libels.     Angell  on  Limitations,  325. 

Cases  within  the  reason,  but  not  within  the  words  of  the 
statute,  are  not  barred,  but  may  be  considered  as  omitted  cases, 
which  the  legislature  did  not  deem  proper  to  limit.  See  Bedell 
vs.  Janney,  4  Gilman,  193,  and  authorities  there  cited.  The 
Circuit  Court  erred  in  overruling  the  demurrer  to  the  plea. 
Whether  the  action  for  written  slander  is  barred  in  five  years, 
under  the  first  section  of  the  chapter  before  referred  to,  or 
whether  it  is  a  casus  omissus,  are  questions  which  need  not  now 
be  decided. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs, 
and  the  cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 


Zepaniah  Tayloe,  administrator,  and  Mart  Taylor,  admin- 
istratrix of  Samuel  N.  Taylor,  deceased,  plaintiiFs  in  error, 
vs.  Job  Davis,  administrator  of  Amaziah  Davidson,  deceased. 


^5 

Error  to  Massac. 


The  first  section  of  the  sixty-first  chapter  of  the  Revised  Statutes,  makes  valid  all  ■'  con- 
tracts, promises,  assumpsits  or  undertakings,"  made  in  good  faitli  for  the  sale  of  imDrove- 

menta  made  on  t,h«  nnh  lo  lanHa  »"i^/xt>ro 


ments  made  on  the  public  lands, 
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This  statute  does  not  require  that  there  should  in  erery  ease  be  a  complete  contract,  as  de- 
fined by  the  common  law,  but  authorizes  a  recovery  upon  such  promises  and  under- 
takings as  do  not  strictly  amount  to  a  contract. 

This  statute  authorizes  a  promise,  which  is  a  mere  gratuity,  to  be  enforced.  The  presump- 
tion is,  that  a  party  accepts  a  proposition  for  his  benefit,  unless  his  dissent  be  shown. 

This  was  an  action  originally  commenced  before  a  justice  of 
the  peace,  by  the  plaintiif  in  error  against  the  defendant  in  er- 
ror, to  recover  the  value  of  an  improvement  on  Congress  land. 
A  jury  was  impanneled  before  the  justice,  who  found  a  verdict 
for  the  plaintiff  for  twenty-four  dollars  and  costs  of  suit. 

The  defendant  took  an  appeal  to  the  Circuit  Court  of  Massac 
county.  And  at  the  May  term  of  1849  of  said  Court,  the  cause 
was  tried  before  Denning,  Judge,  and  a  jury,  which  resulted  in 
a  verdict  for  the  defendant.  The  plaintiff  moved  the  Court  for 
a  new  trial,  but  the  motion  was  denied  and  judgment  was  ren- 
dered for  the  defendant  for  costs. 

The  plaintiff  excepted  to  the  decision  of  the  Court  in  refus- 
ing to  grant  a  new  trial,  and  tendered  a  bill  of  exceptions,  which 
was  filed.     The  plaintiff  below  sues  out  the  wiit  of  error. 

R.  S.  Nelson,  for  the  plaintiff  in  error. 

The  verdict  is  against  law  and  evidence.  See  Revised  Stat., 
336,  chapter  61,  section  1 ;  Appendix  to  Revised  Statutes,  617 ; 
Tucker  vs.  Wood,  12  Mass.^  page  189. 

The  Court  erred  in  its  instruction  to  the  jury.  See  "Wilcox 
vs.  Kinzie,  3  Scammon,  p.  223  ;  Stout  vs.  McAdams,  2  Scam., 
page  68,  Humphrey  vs.  Collin,  47. 

The  Court  erred  in  refusing  to  grant  a  new  trial.  Barton  vs. 
Clark,  1st  Con.  Rep.,  page  472-3  and  5 ;  Hammond  vs.  Wad- 
ham,  5  Mass.  Rep.,  555;  Tucker  vs.  Woods,  12  John.,  page 
189 ;  Copperwhaite  vs.  Jones,  2  Dallas,  page  56. 

T.  C.  G.  Davis,  for  defendant  in  error : 

.The  evidence  in  this  case  shows  there  was  no  complete  con- 
tract between  the  parties.  To  make  a  contract  complete,  both 
parties  must  agree  to  it.     Chitty  on  Contracts,  page  9. 

They  must  assent  to  the  same  subject  matter  in  the  same 
sense.     1st  Sumner,  page  218. 

If  one  party  does  not  accede  to  a  promise  as  made,  the  other 
is  not  bound  by  it.     7th  John.,  470. 

A  new  trial  will  not  be  awarded,  unless  the  verdict  of  the  ju- 
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ry  is  manifestly  and  palpably  against  the  evidence.  5th  Gilman 
^2;  1st  Scammon,  128,  420,  532;  2d  Scammon,  350,  358;  2d, 
Gilman,  618. 

The  instructions  given  by  the  Court,  at  the  instance  of  de- 
fendant, could  not  mislead  the  jury,  and  therefore  it  was  not  er- 
roneous. 

Opinion  by  Mr.  Justice  Trumbull  : 

This  suit  was  originally  commenced  by  Samuel  N.  Taylor 
against  Amaziah  Davidson,  before  a  justice  of  the  peace,  to  re- 
cover for  an  improvement  made  upon  government  land.  The 
plaintiff  recovered  judgment  before  the  justice,  which  was  re- 
versed upon  appeal  to  the  Circuit  Court,  and  the  refusal  of  that 
Court  to  grant  a  new  trial  is  the  only  question  in  the  case. 

The  bill  of  exceptions  contains  the  whole  evidence,  from 
which  it  appears  that  Davidson,  in  a  conversation  with  Taylor,  in 
reference  to  an  improvement  which  the  latter  claimed  upon  Con- 
gress land,  stated,  "  that  he  would  pay  him  for  said  improve- 
ment what  it  was  worth  to  him,  said  defendant."  Another  wit- 
ness testified  that  "  defendant  Davidson  said  to  him,  the  witness, 
that  Taylor  had  made  a  pass  at  him  relative  to  pay  for  the  im- 
provement, then  recently  entered  by  defendant,  and  that  defend- 
ant had  said  to  Taylor  that  he  had  always  thought  that  if  he 
should  ever  enter  an  improvement  of  another  man,  made  on 
Congress  land,  he  would  pay  him  whatever  it  was  worth,  but  that 
he  would  not  be  willing  to  pay  him,  Taylor,  what  he  wanted  for 
his  improvement,  but  he  was  willing  to  leave  it  to  two  disinter- 
ested men." 

It  was  further  proven  that  the  improvement  was  made  by  Tay- 
lor, and  that  it  was  worth  twenty-five  or  thirty  dollars,  at  the 
time  Davidson  entered  it. 

The  testimony  of  Lefevre,  who  was  introduced  as  a  witness,  first 
by  the  plaintifi"  and  subsequently  by  the  defendant,  is  so  confused 
and  uncertain  as  it  appears  in  the  record,  that  it  is  difiicult  to  un- 
derstand or  perceive  how  it  could  have  any  particular  bearing  in 
the  cause.  In  one  part  of  Lefevre's  testimony  he  speaks  of  the 
pre-emption  of  one  Ilagarty,  mentioned  by  witness  Moody,  when 
in  fact  Moody  had  not  in  his  evidence  said  anything  about  a  pre- 
emption of  Hagarty,  or  of  any  other  person.  It  is  also  imjDos- 
sible  to  gather  from  the  record  whether  the  conversation  detail- 
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ed  by  Lefevre,  as  having  taken  place  between  himself  and  Tay- 
lor, occurred  at  the  time  witness  went  to  the  land  office  to  make 
the  entry  for  Davidson,  or  when  he  happened  there  at  some  oth- 
er time. 

The  foregoing  was  in  substance  all  the  testimony  in  the  cause, 
and  we  think  it  makes  out  such  a  case  as  under  our  statute 
should  have  entitled  the  plaintiiF  to  a  verdict.  It  is  objected, 
however,  that  to  make  a  contract  complete  both  parties  must 
agree  to  it,  and  that  there  is  no  evidence  that  Taylor  assented 
to  the  proposition  of  Davidson,  to  pay  him  for  the  improvement 
what  it  was  worth  to  him,  Davidson.  The  statute,  R.  S.,  ch.  61, 
sec.  1,  is  very  broad,  and  makes  valid  all  "  contracts,  promises, 
assumpsits  or  undertakings,"  made  in  good  faith  for  the  sale  of 
improvements  made  on  the  public  lands.  This  statute  does  not 
require  that  there  should  in  every  case  be  a  complete  contract 
as  defined  by  the  common  law,  but  authorizes  a  recovery  upon 
such  promises  and  undertakings  as  do  not  strictly  amount  to  a 
contract.  The  witness  who  testifies  to  the  promise  iu  this  case 
does  not  state  when  it  was  made,  but  from  what  the  next  wit- 
ness says,  that  Davidson  told  him  about  a  "  pass  "  made  by  Tay- 
lor in  reference  to  pay  for  the  improvements  then  recently  en- 
tered by  Davidson,  it  is  apparent  that  the  promise  was  made  af- 
ter the  entry  of  the  land.  In  such  a  case  the  jDromise  is  a  mere 
gratuity,  which  the  statute  authorizes  to  be  enforced.  R.  S., 
61Y.  The  presumption  is,  that  a  party  accepts  a  proposition 
which  is  for  his  benefit  unless  his  dissent  be  shown.  After  the 
entry  of  the  improvement  by  the  defendant,  the  pjaintitf  was  at 
his  mercy,  and  could  only  recover  upon  his  voluntary  promise. 
This  case  is  unlike  that  of  an  ordinary  sale  of  property,  where 
one  party  oifers  to  give  a  certain  price  for  it,  which  the  other 
agrees  to  take.  Here  the  plaintitf's  improvement  was  irre- 
deemably gone.  He  could  not  fix  a  price  upon  it,  but  was  bound 
to  lose  it  or  accept  what  the  plaintiff  might  please  to  give  or 
promise  to  pay  him.  In  such  a  case  the  fact  that  plaintifi'  ac- 
cei3ted  the  proposition,  may  well  be  implied,  without  evidence  to 
show  it  affirmatively.  If  it  appeared  that  the  promise  was.made 
before  the  entry  of  the  land,  some  proof  of  acceptance  might 
be  required,  as  till  entered  the  owner  might  claim  and  enforce 
his  rights  to  an  improvement  upon  public  land  {a). 

Looking  at  the  evidence  as  contained  in  the  record,  we  are 

(a)  Blankenship  vs.  Cutrell,  16  111.  R.  62. 
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satisfied  that  the  verdict  was  manifestly  against  it,  and  should 
have  been  set  aside.  The  jury,  most  probably,  labored  under  a 
misapprehension  as  to  what  was  necessary  to  constitute  a  con- 
tract in  this  case.  ^ 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded.  Judgment  reversed. 


Geoege    D.  Gordon,   appellant,   vs,   Jonathajst  Feeemajst,  sur- 
viving partner  of  G.  A.  Koblitz. 

Appeal  from  Alexander. 

If  the  legal  or  equitable  interests  in  partnership  effects  have  been  transferred  to  an  assignee, 
a  debtor  who  should  pay  a  debt  to  either  of  the  partners,  after  notice  of  the  assignment, 
would  be  liable  to  pay  again  to  assignee. 

After  a  dissolution  of  a  partnership,  either  party  may  receive  a  debt  due  the  firm,  notwith- 
standing an  agreement  between  the  partners,  of  which  the  debtor  has  notice,  that  one  of 
their  number,  or  a  third  person,  shall  alone  collect  and  pay  the  debts  {a). 

This  was  an  action  of  debt  on  account  &c.;  pleas  nil  debet  and 
payment.  The  cause  came  on  to  be  heard  at  May  term,  1848, 
before  Denning,  Judge,  and  a  jury.  Verdict  and  judgment  for 
plaintiif  for  $175  40.  Notion  for  a  new  trial  denied,  and  de- 
fendant Gordon  appealed. 

Plaintiff  below  proved  his  account  filed,  being  for  goods, 
wares  and  merchandize. 

The  defendant  introduced  the  following  receipt .  "  Received 
of  George  D.  Gordon,  the  sum  of  one  hundred  and  eighty-five 
dollars,  in  full  of  all  accounts,  Cairo,  June  10th,  1847.  G.  A. 
Koblitz,  for  G.  A.  Koblitz  &  Co.;  "  which  was  read  to  the  jury. 

Evidence  was  adduced  to  show  that  defendant,  Gordon,  had 
notice  of  the  authority  given  to  Freeman  to  collect  the  debts  of 
the  firm  of  Koblitz  and  company. 

W.  B.  ScATEs,  for  appellant. 

D.  J.  Baker,  for  appellee. 

Opinion  by  Mr.  Justice  TBUMBrLL  : 

Koblitz  &  Freeman,  who  had  been  partners  in  trade,  under 
the  name  of  G.  A.  Kobhtz  &  Co.,  dissolved,  and  by  a  written 

(o)  Gregg  vs.  James  Breese,  R.  107;  Major  vs.  Hanks,  12  111.  R.  299. 
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assignment  placed  their  effects  in  the  hands  of  a  third  person, 
for  the  purpose  of  collecting  and  paying  their  debts.  Subse- 
quently, the  assignee  resigned  the  trust,  and  by  consent  of  Kob- 
litz  placed  the  effects  of  the  firm  in  the  hands  of  Freeman,  the 
other  partner,  who  was  verbally  authorized  to  act  in  the  j)lace 
of  the  first  assignee,  and  collect  and  pay  the  debts.  After  this 
arrangement,  of  which  Gordan,  who  owed  the  firm  an  account, 
had  notice,  he  obtained  from  Koblitz,  in  the  name  of  the  firm, 
a  receipt  in  full  of  all  demands.  Freeman,  in  the  name  of  the 
firm  and  as  surviving  partner,  prosecuted  this  suit  against  Gor- 
don upon  the  account,  which  Koblitz  had  previously  receipted, 
and  in  the  Circuit  Court  recovered  judgment.  Gordon,  under 
the  plea  of  payment,  gave  in  evidence  the  receipt  which  he  had 
obtained  from  Koblitz,  in  the  name  of  the  firm,  notwithstanding 
which  the  jury  found  against  him,  and  the  Court  refused  to  set 
aside  the  verdict,  which  is  the  error  complained  of. 

Assuming  that  Gordon  paid  the  account  to  Koblitz,  as  the  re- 
ceipt states,  and  there  is  nothing  in  the  record  to  show  any  col- 
lusion, or  that  he  did  not,  can  he  be  made  to  pay  it  again  to  Free- 
man, who  had  been  authorized  to  collect  and  pay  the  debts  of 
the  firm?  This  will  depend  upon  the  fact  whether  the  partners 
by  the  assignment  transferred  any  interest  in  the  partnership 
effects  to  the  assignee,  or  whether  they  simply  clothed  him  with 
authority  as  their  agent  to  collect  and  pay  the  debts  of  the  con- 
cern. There  is  nothing  in  the  record  to  show  that  the  assignee 
had  any  interest  in  the  effects  transferred.  All  that  appears  is, 
"  that  the  firm  of  G.  A.  Koblitz  &  Co.  assigned  to  him  all  part- 
nership effects  of  the  said  company,  and  dissolved  partnership, 
for  the  purpose  of  pajdng  the  debts  of  the  firm  and  collecting 
the  debts  due  the  firm." 

The  written  assignment  is  not  set  out  in  the  record,  and  the 
statements  of  its  contents,  as  given,  shows  that  the  assignee  was 
a  mere  agent  to  collect  and  pay  debts.  The  manner  in  which 
the  assignee  resigned  his  trust,  by  simply  handing  over  the  part- 
nership effects  to  one  of  the  partners,  would  seem  to  indicate 
that  he  had  no  interest  in  them ;  and  the  fact  that  he  may  have 
been  styled  an  assignee,  would  not  give  him  any  interest  if  he 
was  clothed  with  a  bare  authority  to  collect  and  pay  debts. 
Such  an  authority  would  be  revocable  at  any  time,  and  either 
partner  would  be  at  liberty  to   receive  debts  due  the  firm,   al- 
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though  they  might  have  authorized  another  to  do  it  for  them. 
It  would  be  otherwise,  if  it  appeared  that  the  legal  or  equitable 
interest  in  the  partnership  eifeets  had  been  transferred  to  the 
assignee ;  in  that  event,  a  debtor  who  should  pay  a  debt  to  either 
of  the  partners  after  notice  would  be  liable  to  pay  again  to  the 
assignee  ;  but  the  rule  seems  to  be  well  settled  by  the  authorities, 
that  after  a  dissolution  of  a  partnership  either  partner  may  re- 
ceive a  debt  due  the  firm,  notwithstanding  an  agreement  be- 
tween the  partners,  of  which  the  debtor  has  notice,  that  one  of 
their  number,  or  a  tliird  person,  shall  alone  collect  and  pay  the 
debts.  Collyer  on  Partnership,  section  638 ;  Bristow  vs.  Tay- 
lor, 2  Starkie's  Kep.,  50  ;  Napier  vs.  McLeod,  9  Wend.  120. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

J'ljbdgiyient  reversed. 


Sullivan  vs.  Dollins. 
Appeal  from,  Franklin. 

The  presumption  in  the  Supreme  Court  is,  that  the  clerk  of  the  circuit  was  satisfied  of  the 
right  of  the  iittorney  to  use  the  name  of  the  appellant,  to  an  appeal  bond,  before  he  ac- 
cepted such  bond    (o). 

The  authority  of  an  attorney  to  execute  an  appeal  bond,  will  only  be  inquired  into  when  it 
is  questLoned  by  affidavit. 

This   was  a  motion  made  to  dismiss  the  appeal,  for  reasons 
which  are  fully  stated  in  the  opinion. 

S.  Bkeese,  for  the  motion. 

W.  B.  ScATEs,  contra. 

Opinion  by  Treat,  C.  J. : 

The  appeal  bond  in  this  case  is  executed  in  the  name  of  the 
appellant,  "  by  H.  B.  Montgomery,  his  attorney."  A  motion  is 
made  to  dismiss  the  appeal,  because  the  authority  of  the  attor- 
ney does  not  appear.  The  motion  will  be  denied.  The  pre- 
sumption here  is  that  the  clerk  of  the  Circuit  Court  was  satis- 
fied of  the  right  of  the  attorney  to  use  the  name  of  the  appel- 
lant before  he  accepted  the  bond.  This  Court  will  not  enquire 
into  his  authority  until  it  is  questioned  by  aflBdavit.     Campbell 

(a)    Mager  vs.  Hutchinson,  2  Gil,  R.  265. 
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VS.  State  Bank,  1  Scammon.  423.  In  this  class  of  cases  the 
Court  will  require  the  proof  of  the  authority  to  be  exhibited, 
on  the  tiling  of  an  affidavit,  stating  the  belief  of  the  appellee, 
or  his  attorney,  that  the  bond  was  signed  without  legal  author- 
ity. 

Motion  denied. 


Thomas  P.  Aykes,  appellant,  vs.  Robert  R.  Kelley,   appellee. 

Appeal  from   Williannson. 

A  plaintiff  may,  under  the  replication  of  de  injuria,  to  tlie  plea  of  son  assauli  demesne,  with- 
out a  special  replication  or  a  new  assignment,  show  that  the  defendant's  battery  was  ex- 
cessive. 

The  replication  de  itijtiria  is  a  general  traverse  of  the  whole  plea,  and  under  it  the  plaintiff  is 
at  liberty  to  adduce  any  proof  that  tends  to  disprove  any  of  the  facts  alleged  in  the  plea. 

It  is  only  where  the  plaintiff  seeks  to  introduce  new  matter,  ■which  shows  that  the  facts 
stated  in  the  plea,  though  true,  do  not  justify  the  trespass,  that  he  is  required  to  reply 
specially,  or  new  assign. 

It  is  the  right  of  either  party  to  a  suit,  to  abandon  any  substantive  part  of  his  claim  or  de- 
fence. 

This  was  an  action  of  trespass,  for  assault  and  battery,  by 
Kelley  against  Ayres.  Heard  at  the  September  term,  1849,  be- 
fore Denning,  Judge,  and  a  jury.  Yerdict  and  judgment  for 
plaintiff  for  ^33  33.  The  defendant  appealed.  The  defendant 
tiled  two  pleas— 1st,  not  guilty  ;  2d,  non  assault  demesne.  Before 
the  trial  of  the  cause  defendant  moved  the  Court  for  leave  to 
withdraw  his  plea  of  not  guilty,  which  was  denied  by  the  Court. 
The  denial  of  this  motion  is  assigned  for  error. 

J,  Dougherty,  for  the  appellant,  insisted :  / 

1st.  That  the  motion  to  withdraw  a  plea  is  a  motion  of  course, 
and  refers  to  Tidd's  Practice,  674. 

2d.  If  the  defendant  justifies  in  an  action  of  trespass,  and  the 
plaintiff  relies  on  any  fact  or  circumstance  which  either  deprives 
the  defendant  of  the  justification,  &c.,  he  must  reply  it  specially, 
instead  of  replying  de  injuria  sua^  &c.,  because  such  fact  or  cir- 
cumstance cannot  be  given  in  evidence  under  the  issue  de  inju- 
ria. Starkie's  Evidence,  page  1134,  note  a;  i  Chitty  on 
Pleading,  692,  593,  and  414 ;  Warrell  vs.  Clare,  2  Campbell,  629  ; 
15th  Mass.  347. 
3 
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E.  F.  WiNGATE,  for  appellee. 

Opinion  by  Treat,  C.  J. : 

This  was  an  action  of  trespass,  for  an  assault  and  battery. 
The  defendant  pleaded  not  guilty,  on  which  issue  was  taken, 
and  so?i  assault  demesne,  to  which  plaintiff  replied  de  inju- 
ria. Previous  to  the  trial  the  defendant  asked  leave  to  with- 
draw the  plea  of  not  guilty,  which  the  Court  denied.  On  the 
trial,  the  Court  refused  te  instruct  the  jury,  "  that,  if  the  com- 
plainant committed  the  first  assault,  the  verdict  should  be  not 
guilty;"  but  instructed  them  that  if  the  defendant  carried  his 
resistance  further  than  was  necessary,  in  self  defence,  they  should 
find  for  the  plaintifi". 

It  is  insisted  that,  under  the  issue  formed  in  this  case,  the  de- 
fence was  complete  on  proof  that  the  plaintiff  committed  the 
first  assault,  although  the  defendant  may  have  used  more  force 
than  was  necessary  to  repel  it.  There  are  some  authorities  that 
favor  this  view  of  the  case,  but  the  better  opinion  seems  to  be, 
that  the  plaintiff  may,  under  the  replication  of  de  injuria  to  the 
plea  of  son  assault  demense^  and  without  a  special  replication 
or  a  new  assignment,  show  that  the  defendant's  battery  was  ex- 
cessive. It  is  so  laid  down  in  2  Greenleaf's  Ev.,  s.  95  ;  1  Ste- 
phens' N.  P.,  216,  and  1  Chitty's  PI.  626, 10th  Am.  Ed. ;  and  ex- 
pressly decided  in  the  cases  of  Fisher  m.  Bridges,  4  Blackford, 
618,  and  Curtis  vs.  Carson,  2  ]S[ew  Hampshire,  539.  In  Bennett 
m.  Appleton,  25  Wendell,  371,  it  was  held,  in  an  action  of  as- 
sault and  battery,  where  molUter  manus  irrtpossuit  was  pleaded, 
that  the  plaintiff'  could,  under  the  replication  de  injuria,  recov- 
er damages  for  an  excess  of  force  on  the  part  of  the  defendant. 
In  Hannen  vs.  Edes,  15  Mass.,  347,  where  the  defendant  to  an 
action  for  an  asssault  and  battery  pleaded  that  as  master  of  a  ves- 
sel he  moderately  chastised  the  plaintiff,  one  of  the  crew  of  the 
ship,  for  a  wilful  disobedience  of  orders,  to  which  the  plaintiff 
replied  de  injuria,  the  Court  held  that  it  was  competent  for  the 
plaintiff  to  prove  that  the  beating  was  excessive,  and  beyond  all 
proportion  to  the  the  offence  committed  {a).  Those  cases  are  not 
distinguishable  in  principle  from  the  one  before  us.  The  replica- 
tion de  injuria  is  a  general  traverse  of  the  whole  plea,  and  un- 
der it  the  plaintiff  is  at  liberty  to  adduce  any  proof  that  tends  to 
disprove  any  of  the  facts  alleged  in  the  plea.     It  is  only  when  the 

(a)    Post  499. 
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plaintiff  seeks  to  introduce  new  matter,  which  shows  that  the 
facts  stated  in  the  plea,  though  true,  do  not  justify  the  trespass, 
that  he  is  required  to  reply  specially  or  new  assign.  2  Green- 
leaf's  Ev.,  s.  633.  The  plea  in  this  case,  pursuing  the  form  in 
3d  Chitty's  PL,  1068,  alleges,  that  the  defendant  committed  the 
act  complained  of  in  self  defence,  "  necessarily  and  unavoida- 
bly," and  did  "  no  unnecessary  damage  to  the  plaintiff."  A 
material  averment  of  the  plea  is,  that  no  more  force  was  used 
than  was  necessary  to  repel  the  assault.  If  that  degree  of  force 
was  exceeded,  the  averment  fails,  and  with  it  the  defence.  There 
was  no  error  in  the  instructions  of  the  Court  (a). 

We  think,  however,  that  the  Court  erred  in  not  allowing  the 
defendant  to  withdraw  his  plea.  The  j)laintiff  has  an  unquali- 
fied right  to  dismiss  his  whole  case,  or  any  substantive  cause  of 
action  stated  in  his  declaration.  The  rights  of  the  parties  should 
be  reciprocal.  The  defendant  should  be  permitted  to  abandon 
his  whole  defence,  or  any  distinct  part  of  it  {b).  This  is  a  matter  of 
course.  The  Court  has  no  discretion  over  it.  How  the  plain- 
tiff can  be  injured  by  the  unconditional  withdrawal  of  a  plea,  we 
are  at  a  loss  to  conceive.  In  this  case,  it  removed  the  burden 
of  proving  his  cause  of  action.  It  was  insisted  on  the  argument 
that  the  defendant  was  not  prejudiced  by  the  refusal  of  the 
Court.  It  may  be  otherwise.  His  object  in  withdrawing  the 
plea  may  have  been  to  dispense  with  the  further  attendance  of 
the  witnessess  relied  on  to  prove  the  cause  of  action,  and  there- 
by diminish  the  amount  of  costs  which  he  might  be  adjudged  to 
pay. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs, 
and  the  cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 

Caton,  Justice,  said,  I  am  not  prepared  to  concur  in  revers- 
ing this  judgment. 

(a^  Ambrose  vs.  Root,  Post  499 ;  Dana  vs.  Adams,  13  111.  R.  692 ;    Fitzgerel  vs.  Ferguson,  25 
111.  R.  139  ;  Harvey  vs.  Elitliorpe,  26  111.  R,  420. 
(6)  New  England  vs.  Wetmore,  32  111.  R.  251 ;  Miles  vs.  Danforth,  37  111.  R.  163. 
Contra.    Leigh  vs.  Hodges,  3  Scam.  R.  17  ;  Spencer  vs.  McMasters,  16  111.  R.  407 
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Gaty,  Cune,  and    Glasbt,  appellants,  vs.  Chakles    Pittman, 

appellee. 

Appeal  from  St.  Clair. 

A  recorded  deed  will  take  priority  of  an  attachment,  levied  before  the  deed  was  recorded, 
if  a  notice  of  the  levy  of  the  attachment  was  not.  filed  with  the  recorder. 

The  Court  will  not  presume  that  the  sheritf  had  performed  his  duty,  by  iiling  the  proper 
certifieate  of  an  attachment  with  tlie  recorder.    That  is  a  fact  to  be  proved. 

This  was  an  action  of  ejectment,  commenced  at  May  term, 
1845,  by  Gaty  and  others,  vs.  Bagaw.  The  first  trial  resulted 
in  a  verdict  for  plaintiffs,  and  a  judgment.  The  defendant,  un- 
der the  statute,  set  the  judgment  aside. 

There  was  a  second  trial  at  the  May  term,  1846,  which  re- 
sulted in  a  verdict  for  the  defendant.  The  jjlaintiffs,  under  the 
statute,  set  aside  the  verdict,  and  a  new  trial  was  had  at  the 
April  term,  1848,  which  resulted  in  a  verdict  for  plaintiffs.  At 
a  former  term  Pittman,  the  present  defendant,  was  substituted 
for  Bagaw.  From  the  latter  judgment  defendant  appealed.  The 
Supreme  Court  reversed  that  judgment,  remanded  the  case,  and 
a  new  trial  was  had,  at  September  term,  1849,  before  Under- 
wood, Judge,  and  a  jury,  and  verdict  and  judgment  for  the  de- 
fendant. 

A  motion  for  a  new  trial  was  made  and  overruled.  The  plain- 
tiffs then  appealed. 

Upon  the  trial  it  was  admitted  by  both  parties  that  the  title  to 
the  land  in  questio'n  was  on  the  22d  day  of  December,  1841,  in 
one  John  Berry  Meacham ;  both  parties  claiming  under  him. 

Plaintiffs  showed  in  evidence,  two  attachments  levied  on  said 
lands,  on  31st  December,  1841  ;  also  two  judgments  upon  said 
attachment  suits,  with  award  of  special  executions  on  the  land 
attached ;  two  special  executions,  certificate  of  purchase  there- 
under by  Glasby,  and  assignment  by  him  to  plaintiffs;  and  sher- 
iff's deed  to  plaintifl's,  for  the  lands  in  question. 

The  plaintiffs  proved  possession  of  Bagaw,  at  the  commence- 
ment of  the  suit. 

Defendant  then  read  in  e^ddence  a  deed  from  Meacham  to  him, 
dated  22d  December,  1841,  acknowledged  the  26th  of  the  same 
month,  and  recorded  on  the  20th  of  Januarv  followins;.  He  also 
introduced  some  testimony,  tending  to  show  that  the  transaction 
was  l)07ia  fide. 
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G.  KoEKNEE,  for  appellant. 
G.  Teutmbull,  for  appellee. 

t 

Opinion  by  Mr.  Justice  Caton  : 

This  was  an  action  of  ejectment,  and  it  was  agreed  upon  the 
trial,  that  the  title  to  the  premises  in  question  was,  on  the  21st 
December,  1811,  in  one  Meacham,  from  whom  both  parties 
claimed  title. 

The  plaintiffs  showed  the  levy  of  an  attachment  from  the  Cir- 
cuit Court  upon  the  premises  in  question,  on  the  31st  of  Decem- 
ber, 1841,  and  a  judgment,  execution,  sale  and  sheriff's  deed, 
all  in  due  time;  and  after  proving  the  possession,  rested  their 
case,  without  having  shown  that  the  sheriff,  who  levied  the  at- 
tachment, had  filed  a  certificate  thereof,  with  the  recorder,  as  is 
required  by  sec.  25,  chap.  57  of  Revised  Statutes ;  which  is  a 
copy  of  the  law  in  force  at  that  time. 

The  defendant  then  introduced  a  deed  for  the  premises,  dated 
on  the  22d,  and  acknowledged  on  the  'iQ^h.  of  December,  1841, 
and  recorded  on  the  20th  of  January,  1842.  He  also  introduced 
evidence,  with  the  view  of  charging  the  attaching  creditors 
with  notice  of  his  conveyance,  before  the  service  of  the  attach- 
ment. And  the  plaintiffs  examined  witnesses  in  order  to  prove 
that  the  conveyance  from  Meacham  to  Pittman  was  fraudulent. 
The  jury  returned  a  verdict  of  not  guilty,  which  the  plaintiffs 
moved  to  set  aside ;  because  it  was  against  the  evidence,  and  for 
misdirection  of  the  judge.  Which  motion  was  overruled,  of 
which  they  now  complain,  as  well  as  of  error  in  the  instruction. 

It  is  unnecessary  for  us  to  enquire  whether  the  evidence  is 
sufficient  to  charge  the  attaching  creditors  with  notice  of  the 
conveyance  to  the  defendant;  for  although  he  neglected  to  get 
his  deed  recorded  until  after  the  levy  of  the  attachment,  the  no- 
tice of  the  levy  does  not  appear  to  have  ever  been  filed  with  the 
recorder ;  hence  the  deed  must  necessarily  take  prioi'ity.  Until 
the  notice  of  the  levy  was  filed  with  the  recorder,  no  one  was 
bound  to  take  notice  of  it,  nor  could  it  affect  the  defendant's 
title. 

To  obviate  this  difficulty,  the  plaintiff's  counsel  asked  the 
Court  to  instruct  the  jury,  in  effect,  that  they  should  presume 
that  the  sheriff  had  performed  his  duty  in  that  respect,  by  filing 
the  certificate.  "Which  instruction  the  Court  very  properly  de- 
clined giving. 
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That  was  a  fact  to  be  proved,  and  which  could  not  be  presum- 
ed, in  the  absence  of  proof;  and  the  statute  above  referred  to 
expressly  provides  that,  '•'•from  and  after  filing  the  same  [the 
notice,]  such  levy  shall  take  effect  as  to  creditors,  and  hona  fide 
purchasers  without  notice,  and  not  before.''''  So  far  as  appears, 
before  such  certificate  was  filed,  the  defendant's  deed  was  re- 
corded ;  which  secured'the  priority  of  his  title,  and  imposed  up- 
on the  plaintifis  the  necessity  of  proving  notice  upon  the  defend- 
ant of  the  service  of  the  attachment,  before  the  attaching  cred- 
itors were  chargeable  with  notice  of    his  deed. 

The  onl}''  remaining  enquiry  of  serious  moment  is,  whether  the 
evidence  was  of  such  a  character  as  made  it  incumbent  on  the 
jury,  to  find  that  the  defendant's  deed  was  fraudulent.  After  a 
careful  examination  of  the  evidence,  we  cannot  say  that  the  ver- 
dict of  the  jury  should  be  disturbed,  because  they  have  found 
that  that  conveyance  was  hona  fide.  We  abstain  from  a  review 
of  that  evidence,  for  the  reason  that  the  case  may  possibly  be 
submitted  to  another  jury.  In  which  event,  it  is  desirable  that 
the  evidence  should  go  before  the  jury  uninfluenced  by  any  com- 
ment of  ours  upon  it. 

Whether  the  Circuit  Court  may  give  the  party  another  trial 
under  the  statute,  we  intimate  no  opinion.  That  is  a  question 
which,  if  presented,  that  Court  must  determine  for  itself. 

Nor  do  we  find  that  the  Circuit  Court  committed  any  error  in 
giving  or  refusing  instructions.  They  are  voluminous,  and  as 
they  present  plain  propositions  of  law,  we  do  not  think  it  neces- 
sary to  examine  them  at  length. 

The  judgment  of  the  Circuit  Court  is  afiirmed  with  costs. 
The  record  is  remanded  to  the  Court  below ;  with  leave  to  the 
plaintifis  to  move  for  a  new  trial,  if  they  shall  be  so  advised. 

Judgment  afiirmed.,  lut  remanded. 


NmiAN  W.  Edwards,  appellant,  vs.  Elijah  Hill,  appellee. 
Appeal  from  St.  Clair. 

In  actions  of  torts,  the  non-joinder  of  persons  interested  with  the  plaintiff,  must  be  pleaded 
in  abatement,  and  cannot  be  taken  advantage  of  on  the  trial,  otherwise  than  in  mitigation 
of  damages    (a). 

(a)    Johnson  vs.  Richardson,  17  111.  R.  804. 
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If  the  defendant  omits  to  plead  the  non-joinder  in  abatement,  the  plaintiff  may  have  judg- 
ment for  his  aliquot  share  of  the  damages  sustained. 

And  the  other  persons  in  interest  may,  in  another  action,  recover  to  the  extent  of  the  injury 
sustained  by  them. 

In  an  action  to  recover  a  specific  penalty,  given  by  a  statute,  which  does  not  rest  in  computa- 
tion, the  owners  of  the  land  must  all  join  in  the  action. 

A  remedy  on  a  penal  statute  must  be  strictly  pursued,  and  before  a  party  is  allowed  to  recov- 
er under  it,  he  must  bring  himself  clearly  within  its  provisions. 

This  was  an  action  to  recover  penalties  for  cutting  timber, 
brought  by  Edwards  against  Hilh  Heard  at  April  term,  1848 
before  Joseph  Gillespie,  esq.,  presiding  by  consent,  in  place  of 
Koerner,  Judge,  interested  in  the  case,  and  a  jury.  Verdict  and 
judgment  for  defendant,  and  an  appeal  by  the  plaintiff. 

G.  KcEENEE,  for  appellant. 

"W.  H.  Underwood,  for  appellee. 

Opinion  by  Tkeat,  C.  J. : 

This  was  an  action  of  debt  to  recover  penalties  for  cutting 
timber.  The  declaration'  alleged  that  the  plaintiff  was  seized 
in  fee  of  the  land  on  which  the  trees  were  cut.  The  plea  was 
nil  debet.  The  evidence  showed  that  the  plaintiff  had  title  to 
but  to  six-sevenths  of  the  land.  On  this  state  of  case,  the  Court 
instructed  the  jury  that  the  plaintiff  could  not  recover.  The 
propriety  of  that  instruction  is  the  only  question  in  the  case. 
The  statute  gives  the  owner  a  certain  penalty  for  each  tree 
of  a  particular  description  cut  on  his  land,  without  his  per- 
mission, and  authorizes  him  to  recover  the  penalty  in  an  action 
of  debt.  R.  S.  525.  Under  this  statute  it  has  been  decided 
that  the  party  claiming  to  recover  the  penalty,  as  owner,  must 
aver  in  his  declaration,  and  prove  on  the  trial,  that  he  is  the 
owner,  in  fee  simple,  of  the  land  on  which  the  trespass  was 
committed.  Wright  m.  Bennett,  3  Scam.,  258  ;  Mason  vs.  Park, 
do.  532;  Whiteside  vs.  Divers,  4  Scam.,  336;  Jarrot^'*.  Vaughn, 
2  Gilman,  132 ;  Clay  vs.  Boyer,  5  Oilman,  506. 

It  is  insisted  that  the  rules  governing  actions  in  form  ex  de- 
licto., are  strictly  applicable  to  this  proceeding.  It  seems  to  be 
well  settled  that,  in  actions  for  torts,  the  non-joinder  of  persons 
interested  with  the  plaintiff  must  be  pleaded  in  abatement,  and 
cannot  be  taken  advantage  of  on  the  trial,  otherwise  than  in 
mitigation  of  damages.  If  the  defendant  omits  to  plead  the  non- 
joinder in  abatement,  he  thereby  consents  to  a  severance  of  the 
cause  of  action,  and  the  plaintiff  may   have  judgment   for  his 
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aliquot  share  of  the  damages  sustained.  1  Chitty's  Pleadings, 
66 ;  Addison  vs.  Overend,  6  D.  and  East,  766 ;  Wheelwright  vs. 
De  Peyster,  1  Johnston,  4T1  ;  Thompson  vs.  Hoskins,  11  Mass., 
419.  And  the  other  persons  in  interest  may,  in  another  action, 
recover  to  the  extent  of  the  injuries  sustained  by  them  (a). 
Sedgeworth  vs.  Overend,  7  D.  and  East,  2Y9  ;  Baker  vs.  Jewell, 
6  Mass.,  460.  If  this  was  an  ordinary  action  for  the  trespass,  the 
plaintili' would  be  entitled  to  recover  six-sevenths  of  the  dama- 
ges done  to  the  estate,  and  the  other  tenant  in  common  could, 
in  a  subsequent  action,  recover  the  residue.  But  this  is  a  pro- 
ceeding to  recover  a  specific  penalty,  given  by  the  statute,  and 
we  are  not  prepared  to  decide  that  the  rule  indicated  should  con- 
trol it.  The  amount  to  be  recovered  does  not  rest  in  computa- 
tion, but  is  fixed  by  the  statute,  and  we  are  not  aware  of  any 
principle  or  authority  that  will  justify  the  splitting  np  of  a  pen- 
alty, and  allow  it  to  be  recovered  in  fragments,  by  the  several 
owners  of  the  land.  And  this  must  be  done  if  this  action  can 
be  sustained.  On  no  principle  would  the  other  tenant  in  com- 
mon be  concluded,  by  a  recovery  in  this  action,  and  the  plaintiff 
could  not,  therefore,  have  judgment  for  the  whole  penalty.  The 
penalty  must  be  regarded  as  indivisible.  The  whole  must  be 
recovered  or  nothing.  The  inevitable  consequence  seems  to 
be,  that  the  owners  of  the  land  must  all  join  in  an  action  to  re- 
cover the  penalty.  A  remedy  on  a  penal  statute  must  be  strict- 
ly pursued,  and  before  a  party  is  allowed  to  recover  under  it,  he 
must  bring  himself  clearly  within  its  provisions. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 


George  E.  Hoare,  plaintiff  in  error,  vs.  Addison  S.  Harris, 

defendant  in  error. 

Error  to  Jasper. 

In  chancery  the  real  parties  in  interest  should,  be  parties  to  the  proceeding. 

A  bill  to  enforce  the  rights  of  infants  should  be  filed  in  their  names  by  their  guardian  or 

next  friend. 
Although  our  statute  may  give  to  guardians  the  control  of  suits,  it  makes  no  change  as  to 

the  parties  to  the  suit. 
When  a  decree  is  entered,  directing  a  trustee  to  convey  to  the  cestui  qui  trust,  only  a  special 

warranty  should  be  required  against  his  own  acts. 

(o)  Johnson  vs.  Richardson,  17  111.  R.,  304. 
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Eill  in  chancery  by  Harris  against  Hoare.  Heard  at  October 
term,  1849,  by  Harlan,  Judge,  on  pleadings  and  proofs.  A  de- 
cree was  entered  for  complainant,  to  be  relieved  from  which 
decree,  Hoare  sued  out  this  writ  of  error.  The  facts  of  the 
case  are  sufficiently  stated  in  the  opinion. 

"W".  H.  Underwood  and  Hoake,  in  person,  for  plaintiff  in 
error. 

C.  H.  Constable,  for  defendant  in  error. 

Opinion  by  Mr.  Justice  Caton  : 

Although  we  are  satisfied  that  this  record  shows  a  meritorious 
case  in  favor  of  the  wards  of  the  complainant,  yet  several  of  the 
errors  are  well  assigned.  The  first  objection,  which  goes  to  the 
foundation  of  the  whole  proceeding,  is  a  want  of  proper  parties, 
and  this  objection  is  well  taken.  The  bill  is  filed  by  Harris  as 
guardian,  to  compel  the  conveyance  of  a  town  lot  to  his  wards  ; 
which  it  is  shown  is  held  by  the  defendant  in  trust  for  them  ;  and 
the  decree  is,  that  the  conveyance  shall  be  made  to  the  infants. 
Authorities  are  hardly  required  to  show  that,  by  the  well  estab- 
lished rules  of  chancery  law,  the  bill  should  have  been  filed  in 
the  name  of  the  wards,by  their  guardian  or  next  friend.  But 
the  counsel  for  the  defendant  in  error  argues,  that  this  rule  has 
been  changed  by  sec.  4,  chap.  47,  Eev.  Stat.;  which  is  as  fol- 
lows: "  Guardians,  by  virtue  of  their  office  as  such,  shall  be  al- 
lowed in  all  cases  to  prosecute  and  defend  for  their  wards." 
While  this  section  may  give  the  control  of  the  proceeding  to  the 
guardian,  it  makes  no  change  as  to  the  parties  to  the  suit.  As 
formerly,  the  proceeding  must  still  be  conducted  in  the  names 
of  the  parties  really  interested,  as  much  as  if  they  were  adults. 
Only  by  making  them  parties,  could  they  be  bound  by  the  adju- 
dication. Had  this  bill  been  dismissed  upon  the  merits,  it  could 
not  be  interposed  as  a  bar  to  another  suit  commenced  in  the 
name  of  the  infants,  for  the  same  purpose.  This  case  presents 
the  anomaly  of  a  bill  filed  by  one,  and  relief  granted  to  others. 
This  cannot  be  tolerated,  although  the  complainant  professes  to 
act  on  behalf  of  the  others.  Bradiy  vs.  Amidon,  10  Pgige,  239. 
Harris  files  the  bill,  and  describes  himself  as  "  guardian  of  and 
for  "  the  wards.  This  is  but  a  description  of  the  person,  and 
leaves  him  individually  liable  for  the  costs.  Harris  being  the 
4 


26  MOUNT  YERlsrOK 


Adams  vs.  Payson. 


sole  complainant,  and  the  bill  not  showing  him  entitled  to  relief, 
must  necessarily  be  dismissed. 

It  may  not  be  improper,  however,  to  notice  briefly  some  of 
the  other  errors  assigned.  The  decree  should  have  been  inter- 
locutory and  not  final.  Had  the  bill  been  filed  by  the  proper 
parties,  it  would  have  been  right  to  determine  that  the  legal  ti- 
tle was  held  by  the  defendant,  in  trust  for  the  infants,  and  then 
a  reference  should  have  been  made  to  a  master,  to  take  and  state 
an  account  of  the  rents  and  profits  received  by  the  defendant, 
as  well  as  of  the  necessary  disbursements  made  by  him,  for  taxes 
and  otherwise,  including  the  amount  of  redemption  paid  by  him, 
with  interest.  And,  also,  to  ascertain  and  report  whether  it  was 
necessary  to  sell  the  interest  of  the  infants  ;  and,  upon  the  com- 
ing in  ,and  confirmation  of  the  report,  a  final  decree  could  have 
been  made.  Or  it  would  have  been  proper  for  the  Court  to  have 
heard  the  proofs,  and  ascertained  all  these  facts  itself,  had  it 
thought  proper ;  preserving  the  proofs  in  the  decree  as  laid  down 
in  the  case  of  McClay  vs.  Norris,  4  Oilman,  3Y0. 

The  decree  improperly  requires  the  defendant  to  execute  a 
general  warranty  deed.  Only  a  special  warranty  should  have 
been  required  against  his  own  acts.  As  one  of  the  objects  of 
the  bill  was  to  subject  the  interest  of  the  infants  to  sale,  to  raise 
the  necessary  funds  to  pay  what  was  due  to  the  defendant,  it 
was  unnecessary  that  the  money  should  have  been  brought  into 
Court,  as  is  ordinarily'required.  Smith  et  al  vs.  Sackett  et  al., 
5  Oilman,  634. 

The  decree  of  the  Circuit  Court  must  be  reversed,  and  the 
bill  dismissed  at  the  complainant's  costs,  without  prejudice. 

Decree  reversed. 


O.  M.  Adams,  plaintiflL"  in   error,  vs.  William  R.  Patson,  de- 
fendant in  error. 

Error  to  Madison. 

^hfr!^®+^  master  included  a  fee  for  $30  00  to  the  complainant's  solicitor,  upon  a  reference  to 

^nnh  fo2°uP"    i  ®5'".°1'°^'^"®'"P°'^  ^  bill  taken  ijro  conje&m,  where  the  bill  did  not  claim 
sucn  tue,  It  was  decided  to  be  error  (a). 

(o)  Constant  vs.  Matteson,  22  111.  R.  560;  Nickersonvs.  Babcock,  29  111.  R.  499;  but  see  Ball 
Ts.  Miller,  38  111.  R.  uo;  Laws  of  1869,  p.  368. 
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Adams  vs.  Payson. 

This  was  a  bill  in  chancery,  in  the  Madison  county  Circuit 
Court,  to  foreclose  a  mortgage  filed  by  Payson  against  Adams, 
which  came  on  to  be  heard  before  Koerner,  Judge,  at  the  August 
term,  A.  D.  1848,  and  a  decree  of  foreclosure  was  allowed.  The 
facts  of  the  case,  and  the  errors  complained  of,  will  be  suffi- 
ciently stated  in  the  opinion. 

L.  Davis  and  N.  Edwards,  for  plaintiff  in  error. 
L.  F.  Casey,  for  defendant  in  error. 

Opinion  by  Mr.  Justice  Caton  : 

In  this  case,  we  have  again  to  reiterate  a  principle  so  familiar 
that  authority  in  its  support  would  be  superfluous. 

This  bill  is  to  foreclose  a  mortgage,  given  to  secure,  among 
other  things,  the  payment  of  a  promissory  note ;  the  non-pay- 
ment of  which  is  alone  complained  of.  The  bill  was  taken  for 
confessed,  and  it  was  referred  to  a  master,  to  compute  the 
amount  due  upon  the  note ;  and  to  assess  and  tax  the  fee  of  the 
complainant's  solicitor,  according  to  an  agreement  filed  in  the 
cause,  by  which  the  defendant  bound  himself  to  pay  such  fee, 
in  case  the  complainant  had  to  foreclose  the  mortgage. 

This  agreement  was  executed  some  time  after  the  mortgage, 
and  before  the  commencement  of  this  suit,  and  is  not  referred  to 
in  or  made  a  part  of  the  bill ;  nor  was  it  ever  placed  upon  the 
tiles  of  the  Conrt,  till  more  than  two  months  after  the  bill  was 
filed. 

The  master  reported  the  amount  due  upon  the  note,  at  $464  47 ; 
and  that  he  had  taxed  the  fee  of  the  complainant's  solicitor  at 
thirty  dollars.  For  both  of  which  sums  the  decree  was  ren- 
dered {a). 

That  portion  of  the  decree,  alone,  is  assigned  for  error,  which 
directs  the  defendant  to  pay  the  solicitor's  fee  of  thirty  dollars. 
That  part  of  the  decree  must  undoubtedly  be  reversed.  No 
claim  for  that  fee  is  set  up  in  the  bill,  and  the  defendant  had  no 
opportunity  of  defending  that  claim.  The  Court  could  not  give 
the  complainant  more  than  he  asked,  and  showed,  by  his  bill, 
that  he  was  entitled  to. 

That  portion  of  the  plea  complained  of  must  be  reversed,  and 
the  residue  stand  affirmed.  The  costs  to  be  paid  by  the  defend- 
ant in  error. 

Decree  modified. 

(o)    See  Dunn  vs.  Rogers,  43  111.  B.  363. 
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Burgwin  et  al.  vs.  Babcock  et  al. 

J.  BuEGWiN,  et  al.^  plaintiffs  in  error,  vs.  E.  Babcock,  et  al.,  de- 
fendants in  error. 

Error  to  Hamilton. 

No  issues  of  law  or  fact  can  be  formed  upon  a  notice  filed  with  the  general  issue. 

It  is  only  when  evidence  is  offered  under  a  notice,  that  the  sufficiency  of  the  notice  can  be 

tested  ;  and  if  the  matters  stated  in  the  notice  do  not  constitute  a  defence  to  the   action, 

the  evidence  offered  will  be  exchided. 
A  separate  demand  cannot  be  set  off  against  k  joint  demand  ;  nor  can  a  joint  debt  be  set  off 

against  a  separate  debt.    The  demands,  to  be  set  off,  must  be  mutual,  and  between  all  the 

parties  to  the  action    (a). 
Where  the  record  shows  that  a  cause  was  tried  by  the  Court,  in  the  presence  of  the  parties 

without  objection,  it  will  be  presumed  that  a  trial  by  jury  was  waived    (5). 

This  was  an  action  of  debt  by  Babcock  et  al.  against  Burgwin 
and  Smithpeter.  Heard  before  Denning,  Judge,  at  August  term, 
1848,  and  judgment  was  rendered  for  the  plaintiff  in  the  Court 
below,     The  defendants  in  that  Court  sue  out  the  writ  of  error. 

The  facts  in  the  case  are  sufficiently  stated  in  the  opinion  of 
the  Court. 

W.  B.  SoATES  and  S.  S.  Hates,  for  plaintiffs  in  error. 
R.  F.  "Wingate,  for   defendants  in  error. 

The  plaintiffs  in  error  made  the  following  points  at  the  hear- 
ing of  the  cause : 

Under  the  general  issue,  acts  clearly  and  explicitly  set  forth 
in  a  notice  may  be  proven  in  evidence,  if  they  constitute  a  de- 
fence.    Revised  Stat,  pa.  415,  sec.  14. 

Parties  have  a  right  of  set-off  of  subsisting  claims  and  de- 
mands on  contracts,  express  or  implied.  Revised  Stat.,  p.  416, 
sec.  19 ;  1  Scammon,  462 ;  5  Oilman,  277 ;  3  Scammon,  298 ; 
1  Gilman,  15. 

This  doctrine  of  set-off  is  by  our  law  much  extended.  Re- 
vised Stat.,  pa.  62,  sec.  16-17,  pa.  69,  sec.  25,  pa.  93,  sec.  3, 
pa.  319,  sees.  28,  31,  34 ;  Sedgwick  on  Damages,  pa.  470-1 
and  '2,  pa.  483  to  '86 ;  2d  Wendell,  431 ;  4  Wendell,  483  ;  8  Wen- 
dell, 109  and  117;  22  Wendell,  155;  25  Wendell,  669 ;  8th 
Paige,  597 ;  3d  Hill,  171 ;  5th  Hill,  71-76 ;  7th  Hill,  53 ;  6  K 
H.  Rep.,  497  ;  12  Pickg,  328 ;  4  Metcalf,  464 ;  6  Watts  &  Sug., 
150,  155  ;  8  Meeson  &  Wellsby,  858. 

Without  consent,  issues  of  fact  cannot  be  tried  by  the  Court. 
Revised  Laws,  p.  38,  sec.  6,  p.  414,  sec.  11,  p.  415,  sec.  15,  p. 
25,  article  7. 

(a)    Billiard  vs.  Walker,  Post  645 ;  (6)  Henrichsen  &,  vs.  Mudd  &  33  III  B.  480. 
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Opinion  by  Treat,  C.  J. : 

This  was  an  action  brought  by  Babcock  and  others  against 
Burgwin  and  Smithpeter.  The  declaration  was  in  debt,  on  a 
promissory  note.  The  defendants  pleaded  nil  debet^  and  gave 
notice,  1st,  that  the  plaintiffs  were  indebted  to  them  for  goods 
sold,  in  the  sum  of  $250,  which  they  would  set  off ;  2d,  that  the 
note  was  given  for  goods  bought  of  the  plaintiffs  by  the  defend- 
ants, which  were  stopped  in  transitu  /  3d,  "  that  the  note  sued 
on  was  given  to  pay  for  goods  bought  of  plaintiffs  by  the  first 
defendant,  Burgwin — the  other  defendant,  Smithpeter,  being 
only  security  on  the  note — and  afterwards  the  defendant,  Burg- 
win, bought  another  large  amount  of  goods — $200  worth — of 
said  plaintiffs,  and  paid  them  for  the  same;  but  said  plaintiffs 
stopped  the  goods  last  purchased,  and  still  have  them  in  posses- 
sion, and  have  not  repaid  the  purchase  money,  which  defendants 
will  set  off,  &c. ;"  ith,  "  that  after  the  execution  of  the  note 
sued  on,  the  defendant,  Burgwin,  who  was  the  principal  in  said 
note,  bought  of  said  plaintiffs  another  large  amount  of  goods,  of 
the  value  of  $200,  which  goods  were  shipped  by  plaintiffs  to 
said  Burgwin,  but  said  plaintiffs  followed  said  goods  an  took 
them  into  possesion  at  Shawneetown,  and  carried  them  back  to 
their  store  in  Evansville,  thereby  causing  a  great  loss  to  said 
Burgwin,  from  the  want  of  a  necessary  stock  in  trade,  and  the 
injury  thereby  inflicted  on  his  credit  as  a  trader  ;  which  said  los- 
ses, the  defendants  aver,  amounted  to  $160  ;  and  the  said  plain- 
tiffs afterwards  promised  to  pay  him  the  amount  of  damage  so 
sustained  as  aforesaid,  which  said  amount  the  said  defendants 
are  willing  and  offer  to  set  off." 

It  is  stated  generally  in  the  record  that  there  were  issues  on 
the  first  and  second  branches  of  the  notice,  and  a  demurrer  to 
the  third  and  fourth.  The  record  then  proceeds  to  state, 
"  whereupon,  afterwards,  to  wit,  on  the  31st  day  of  August, 
1848,  at  the  said  Court,  came  the  parties  by  their  attorneys,  and 
the  said  plaintiffs  having  demurred  to  the  plea  of  the  said  de- 
fendants, and  the  specifications  thereunder,  and  argument  being 
had,  the  demurrer  of  said  plaintiffs  is  sustained  to  specifications 
Kos.  3  and  4;  whereupon  the  defendants  filed  an  afiidavitfor  a 
continuance  on  the  issues  made,  which  affidavit  the  Court  over- 
ruled, as  being  insufficient ;  and  the  defendants  saying  nothing 
further  in  bar  of  this  action,  and  proofs  heard,  a  judgment  is 
given  for  the  plaintiffs  for   the  sum  of  $200  debt,  and  $6  75 
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damages,  in  all  $206  75,  together  with  their  costs  and  charges 
about  their  suit  expended,  and  may  have  execution." 

It  is  assigned  for  error  that  the  Court  erred  in  sustaining  the 
demurrer.  It  was  irregular  and  incompetent  to  form  either  is- 
sues of  law  or  fact  on  the  notice.  A  notice  is  not  a  plea,  and  re- 
quires no  answer  from  the  plaintiff.  No  question  arises  on  n 
notice  until  the  defendant  offers  evidence  to  support  it  on  the 
trial.  If  the  notice  is  then  found  to  be  defective,  the  Court  will 
not  allow  evidence  to  be  give  under  it ;  or  if  the  matters  stated 
in  the  notice  do  not  constitute  a  defence  to  the  action,  the  evi- 
dence offered  will  be  excluded  (a).  Chamberlain  vs.  Gorham,  20 
Johnson,  144,  and  746 ;  Shepherd  vs.  Merrill,  13  Johnson,  475  ; 
Mitchell  vs.  Worden,  8  Wendell,  570 ;  Bissell  vs.  Cornell,  24 
"Wendell,  354 ;  Yan  Eps  vs.  Harrison,  1  Denio,  246. 

But  as  the  parties  have  treated  the  notice  as  a  plea,  and  as  the 
result  of  this  decision  will  be  the  same,  whether  we  treat  it  as  a 
plea  or  a  notice,  it  will  not  be  improper  to  express  an  opinion 
respecting  the  merits  of  the  defence  set  up  in  the  notice.  It  is 
an  attempt  to  set  off  against  a  joint  debt  a  separate  demand 
due  to  one  of  the  defendants  only.  The  law  is  well  settled  that 
this  cannot  be  done.  A  separate  demand  cannot  be  set  off  against 
a  joint  one,  nor  can  a  joint  debt  be  set  off  against  a  separate  one. 
A  demand  to  be  set  off  must  be  owing  from  the  plaintiffs  to  all 
of  the  defendants.  The  demands  must  be  mutual,  and  between 
the  parties  to  the  action.  1  Chitty's  PL,  571 ;  Babbington  on 
Set-off,  37;  Gregg  vs.  James,  Breese's  Eep.,  107;  Hinckley  vs. 
West,  4  Gilman,  136. 

It  is  also  assigned  for  error  that  the  Court  erred  in  rendering 
a  judgment  without  first  submitting  the  issues  to  a  jury  for  trial. 
It  is  apparent  from  the  record  that  the  proofs  were  heard,  and 
the  judgment  pronounced,  immediately  after  the  demurrer  was 
sustained,  and  the  appHcation  for  a  continuance  overruled,  and 
while  all  the  parties  were  before  the  Court.  It  is  a  fair  infer- 
ence that  the  cause  was  heard  by  the  Court  by  their  consent.  If 
the  fact  was  otherwise,  the  defendants  would  have  objected  to 
to  the  course  pursued,  and  tendered  a  bill  of  exceptions.  If  they 
were  jDresent  and  interposed  no  objections,  they  waived  their 
right  to  have  their  cause  submitted  to  a  jury,  and  acquiesced  in 
the  trial  by  the  Court. 

The  judgment  of  the  Circuit  Courtis  affirmed  with  costs. 


Judgment  affirmed. 

(a)  Sherman  vs.  Dutch,  16  111.  R.  285 ;  Whitehall  vs.  Smith,  21  111.  R.  178  ;  Hunt  vs.  Weir,  29 
Til,  R.  85 ;  Henrichsen  k  vs.  Mudd  &,  33  111.  E.  476 ;  Patterson  vs.  Steele,  36  111.  R.  274. 
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McDowell  vs.  Cochran. 

"William  McDowell,  administrator  of  Robert  Whitton,  deceas- 
ed, plaintiff  in  error,  vs.  Adam  Jesse  Cochkan,  defendant  in 
error. 

Error  to  Massac. 

Ordinarily  an  execution  must  issue  on  a  judgment,  and  be  returned  unsatisfied,  before  a 
Court  of  Equity  will  entertain  a  bill  to  reach  real  estate,  in  which  the  judgment  debtor  has 
not  such  an  interest  as  can  be  sold  on  execution  ;  but  in  proceedings  against  intestate 
estates,  which  are  insolvent,  a  resort  to  equity  may  be  had,  without  this  preliminary  step, 
since,  by  our  statute,  an  execution  cannot  issue  upon  a  judgment  against  an  admini- 
trator  (a). 

The  administrator  must  be  made  a  party  to  the  suit. 

Where  a  demurrer  to  a  bill  in  chancery  is  sustained,  unless  leave  to  amend  is  asked,  a  dis- 
missal of  the  bill  is  the  proper  decree. 

Bill  in  chancery  in  the  Massac  Circuit  Court,  brought  by 
plaintiff  in  error  against  defendant  in  error.  Heard  on  demur- 
rer to  bill  at  May  term,  1849,  before  Denning,  Judge,  Demur- 
rer sustained,  and  bill  dismissed.  To  correct  this  judgment  the 
writ  of  error  was  sent  to  the  Circuit  Court, 

The  facts  of  the  case  are  stated  in  the  opinion. 

T.  G.  C.  Davis,  for  plaintiff  in  error. 

The  only  error  assigned  was  the  dismissal  of  the  bill. 

The  plaintiff  in  error  made  the  following  points,  and  cited  the 
following  authorities : 

1st.  The  law  does  not  require  impossibilities.  In  this  case  an 
execution  could  not  have  been  issued  under  the  provisions  of 
the  statute.  3d  Oilman's  Reports,  490.  It  is  not  necessary  to 
sue  out  execution  before  proceeding  against  land  to  which  the 
debtor  was  equitably  entitled.  1st  Equity  Digest,  339 ;  2d 
Paige's  Ch,  Rep.,  64. 

2d,  The  allegations  in  the  bill  dispense  with  the  necessity  for 
issuing  execution  (admitting  that  otherwise  it  should  be  done 
before  filing  this  bill,)  by  showing  that  execution  M^ould  have 
been  wholly  unavailing,  there  not  being  at  the  time  of  the  death 
of  the  original  defendant,  any  personal  or  other  property  belong- 
ing to  the  estate. 

3d.  Where  a  debtor  enters  land  with  his  own  funds,  in  the 
name  of  a  third  person,  it  is  a  fraud,  especially  upon  antecedent 
creditors ;  and  Courts  of  Equity  will  subject  land  so  entered  to 
the  payment  of  debts  due  by  the  person  so  furnishing  the  means 
to  make  the  purchase.  3d  John,  Ch,  Rep.,  481 ;  5  Cowen,  67 ; 
2d  Story's  Eq,  Jur,,  sees.  609- and  1201 ;  2d  Paige's  Ch.  R.,  59. 

(a)  Armstrong  vs.  Cooper,  Post  560 ;  Bay  vs.  Cook,  31  111.  R.  348  ;  Steere  vs.  Hoagland,  39  111. 
R.  264:  Hagan  vs.  Walker,  14  How.,  U.  S.  R.  29 ;  Jones  vs.  Green,  1  Wal.  U.  8.  R.  330. 
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4th.  Allegations  of  fraud  in  fact,  committed  by  taking  con- 
veyances in  the  names  of  third  persons,  with  intend  to  defraud 
creditors,  will  induce  a  Court  of  Equity  to  entertain  a  bill,  even 
in  the  case  of  a  conveyance  taken  in  the  name  of  an  infant  child 
of  the  debtor.     10th  Paige's  Ch.  Keps.,  605. 

KicHAED  S.  Nelson,  for  defendant  in  error,  made  the  follow- 
ing points : 

1st.  A  judgment  must  be  obtained,  and  execution  issued,  and 
returned  nulla  hona,  to  give  a  Court  of  Equity  jurisdiction. 
McDermot  vs.  Strong,  4th  Johnson's  Ch.  Eeps.,  689 ;  Stone  vs. 
Manning,  2d  Scammon,  534 ;  Kevised  Laws,  p.  97. 

2d.  It  is  the  favorite  policy  of  Courts  of  Equity  to  distribute 
assets  jpari  passii,  unless  a  legal  preference  be  obtained.  And 
a  plaintiff  must  come  into  this  Court  in  the  character  of  an  ex- 
ecution creditor.  Kevised  Laws,  p.  561,  sec.  115.  Pascal  vs. 
Hailman,  4  Gilman,  p.  285. 

3d.  The  plaintiflf  in  error  ought  to  have  filed  his  claim  in  Court 
of  Probate,  as  required  by  law.  And  in  case  there  was  trust 
property  that  could  not  be  reached  in  the  ordinary  way,  he  ought 
to  have  obtained  an  order  of  the  Probate  Court,  directing  the 
administrator  to  proceed  in  equitj^,  against  the  heir,  for  the  ben- 
efit of  all  the  creditors.  Revised  Laws,  p.  558,  sec.  103  ;  U. 
S.  Digest,  vol.  2d,  page  187,  188.  And  if  creditor  fail  to  file 
tis  claim  in  two  years,  he  will  be  barred, at  law.  Revised  Laws, 
pa.  560,  sec.  114 ;  Thorn  vs.  "Watson,  5th  Gilman,  26. 

4th.  An  administrator,  by  confessing  judgment  in  favor  of 
any  particular  creditor,  is  precluded  from  denying  assets.  4th 
Cowen,  465  ;  1st  Johnson's  Cases,  276. 

5th.  The  administrator  was  undoubtedly  interested,  and  ought 
to  have  been  made  a  party  to  the  bill.  Greenup  vs.  Porter,  3d 
Scammon,  65 ;  U.  S.  Digest,  pa.  187,  sec.  90. 

6th.  If  this  bill  is  maintainable  at  all,  it  ought  to  have  been  filed 
for  the  common  benefit  of  all  the  creditors,  and  the  administra- 
tor ought  to  have  filed  the  bill.  IT.  S.  Digest,  vol.  2,  pa.  388  ; 
Martin  vs.  Root,  17  Mass.  222. 

Opinion  by  Tkeat,  C.  J. : 

This  was  a  bill  in  chancery,  filed  by  McDowell,  administra- 
tor of  Whitton,  against  Adam  Jesse  Cochran,  to  subject  a  cer- 
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tain  tract  of  land  to  the  payment  of  a  judgment  recovered  by 
the  complainant,  against  the  aaministratrix  of  the  estate  of  Ad- 
am Cochran,  which  estate  the  bill  alleges  is  insolvent.  The 
bill  charo'es  that  Adam  Cochran  entered  the  land  with  his  own 
funds,  in  the  name  of  his  infant  child,  the  defendant,  with  the 
fraudulent  design  of  preventing  the  complainant  from  collect- 
ing the  debt,  for  which  the  judgment  was  rendered.  The  Court 
sustained  a  special  demurrer,  and  dismissed  the  bill. 

If  the  allegations  of  the  bill  respecting  the  purchase  of  the 
land  are  true,  the  complainant  has  in  equity  a  clear  right  to  en- 
force satisfaction  of  his  judgment  out  of  the  land.  It  is  insis- 
ted, however,  that  he  cannot  seek  this  relief  until  an  execution 
has  been  issued  on  the  judgment,  and  returned  unsatisfied.  The 
general  rule  undoubtedly  is,  that  a  creditor  must  obtain  a  judg- 
ment for  his  debt,  and  endeavor  unsuccessfully  to  enforce  its  col- 
lection by  execution,  before  he  can  go  into  equity  to  satisfy  it, 
out  of  property  that  cannot  be  reached  at  law.  His  right  to  re- 
lief in  equity,  in  such  case,  rests  on  the  fact  that  he  has  exhaust- 
ed his  legal  remedies  without  being  ably  to  collect  his  debt.  Or- 
dinarily an  execution  must  issue  on  the  judgment,  and  be  return- 
ed unsatisfied,  before  a  Court  of  Equity  will  entertain  a  bill,  to 
reach  real  estate  in  M'hich  the  judgment  debtor  has  not  such  an 
interest  as  can  be  sold  on  execution.  But  the  present -case  is 
an  exception  to  the  rule.  The  complainant  has  already  exhaust- 
ed his  legal  remedies  without  success.  Under  our  statute,  an 
execution  cannot  issue  on  a  judgment  against  an  administrator, 
but  the  judgment  is  to  be  paid  in  due  course  of  adminstration, 
as  all  other  claims  against  the  estate.  Welch  vs.  Wallace,  3  Gil- 
man,  490.  The  estate  being  insolvent,  the  complainant  cannot 
obtain  payment  in  the  latter  mode.  His  only  remedy,  therefore, 
is  to  proceed  in  equity  against  the  land,  and  to  that,  on  the  show 
ing  of  the  bill,  he  is  clearly  entitled. 

But  it  is  contended  that,  instead  of  permitting  him  to  pursue 
this  remedy,  he  should  be  required  to  institute  pi'oceedings  in 
the  Probate  Court,  to  compel  the  administratrix  to  petition  the 
Circuit  Court  for  leave  to  sell  the  land,  to  pay  the  debts  against 
the  estate.  The  statute  seems  only  to  authorize  the  Circuit 
Court  to  order  the  sale  of  real  estate  of  which  the  intestate  died 
seized ;  but  however  that  may  be,  there  are  strong  reasons  why 
all  questions  afiecting  the  title  to  the  land  in  question  should   be 
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adjusted,  before  the  land  is  exposed  to  sale.  These  matters 
could  not  be  investigated  and  settled,  in  a  summary  application 
by  the  administratrix  for  a  license  to  sell  land  to  pay  debts. 
Unless  a  good  title  could  be  acquired  by  the  purchaser,  the  pro- 
perty would  be  sacrificed,  and  the  rights  of  the  estate  and  credi- 
tors prejudiced.  All  obstacles  in  the  way  of  acquiring  such  a 
title,  should  be  removed  before  a  sale  is  ordered. 

It  is  insisted  that  a  bill  of  this  character  should  be  filed  on  the 
behalf  of  all  the  creditors  of  the  estate  {a).  If  there  is  any  force 
m  this  objection,  it  is  a  sufficient  answer  to  remark,  that  the 
case  no  where  shows  that  there  are  any  other  creditors  than  the 
complainant.  If  there  were  other  creditors,  and  the  complain- 
ant should  succeed  in  subjecting  the  land  to  sale,  perhaps  a  ques- 
tion might  arise  whether  he  would  be  entitled  to  a  priority  in 
payment,  as  a  reward  for  his  superior  vigilance,  or  whether  the 
proceeds  should  be  considered  simply  as  assets  to  be  distributed 
pro  rata  among  all  the  creditors.  But  these  questions  do  not 
arise,  and  it  is  not  necessary  to  express  any  opinion  respecting 
them. 

It  is  insisted  that  the  administratrix  is  a  necessary  party  to 
the  suit.  This  objection  to  the  bill  is  well  taken.  The  com- 
plainant should  have  made  the  administratrix  a  defendant,  and 
allowed  her  an  opportunity  of  showing  that  the  judgment  had 
been  paid,  or,  if  unpaid,  that  the  estate  was  solvent,  and,  there- 
fore, this  proceeding  was  unnecessary.  For  this  defect  in  the 
bill,  the  demurrer  was  properly  sustained. 

It  is  assigned  for  error  that  the  Court  erred  in  dismissing  the 
bill  unconditionally.  If  the  complainant  wished  to  amend  the 
bill,  he  should  have  asked  leave  of  the  Court  for  that  purpose ; 
which  would  have  been  granted.  But  omitting  to  do  that,  he 
elected  to  stand  by  the  biU,  and  the  proper  decree  on  the  de- 
murrer was  for  its  dismissal. 

The  decree  of  the  Circuit  Court  is  affirmed  with  costs. 

Decree  affirmed. 

(a)    Thomas  vs.  Adams,  30  111.  E.  37  ;  Post  319  and  560. 
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Christopher  Ender,  plaintiff  in  error,  vs.   Philip    Scott,  de- 
fendant in  error. 

Error  to  St.  Clair. 

In  order  to  constitute  a  warranty,  there  must  be  not  only  an  affirmation  respecting  the  qual- 
ity or  condition  of  the  thing  sold,  but  the  affirmation  must  be  mad«  with  a  view  ol  assur. 
ing  the  buyer  of  the  truth  of  the  faet  asserted,  received  and  relied  upon  by  him,  induc- 
ing him  to  make  the  purchase  (a). 

This  was  an  action  on  the  case  on  an  express  warranty,  brought 
by  Scott  against  Ender,  in  the  St.  Clair  Circuit  Court.  Heard 
at  April  term,  1849,  before  Underwood,  Judge,  and  a  jury.  A 
verdict  was  found  for  plaintiff  for  $15  00.  A  motion  for  a  new 
trial  was  made  and  overruled,  and  judgment  was  rendered  for 
plaintiff.     The  defendant  sued  out  a  writ  of  error. 

G.  KoERNER,  for  plaintiff  in  error,  made  the  following  points, 
and  cited  the  authorities  referred  to  : 

The  evidence  does  not  show  any  warranty.  As  to  the  gener- 
al principles  of  warranty,  see  2  Chitty  on  Pleadings,  page  279, 
note  g,  pa.  679  and  notes ;  Chitty  on  Contracts,  449-452 ;  5th 
Gilman,  37 ;  2d  Scammon,  25. 

Words  equivalent  to  a  warranty  must  be  used.  Comyns'  Di- 
gest, vol.  2,  pages  265,  266,  274 ;  2d  Starkie,  1237,  note  a. 

If  a  warranty  was  made,  the  defect  in  question  was  one  ob- 
vious to  the  senses,  and  did  not  bind  vendor.  2  Black.  Com., 
165 ;  Salkeld,  211. 

G.  Trumbull,  for  defendant  in  error. 
Opinion  by  Treat,  C.  J. : 

This  action  was  brought  to  recover  damages,  for  the  breach 
of  a  warranty  on  an  exchange  of  horses.  The  Court  instructed 
the  jury  that,  "  If  they  believe  from  the  evidence  that  the  de- 
fendant represented  in  positive  terms  to  the  plaintiff,  at  the  time 
of  and  before  the  exchange,  that  the  mare  was  sound,  except 
the  distemper,  such  positive  assertion  will  amount  to  a  warranty, 
which,  if  false,  the  defendant  is  liable  for  in  this  action." 

The  instruction  was  clearly  erroneous.  In  order  to  constitute 
a  warranty,  there  must  be  not  only  an  affirmation  respecting  the 
quality  or  condition  of  the  thing  sold,  but   the  affirmation  must 

(a)  Adams  vs.  Joiinson,  15  111.  R.  345. 
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be  made  with  the  view  of  assuring  the  buyer  of  the  truth  of  the 
fact  asserted,  and  inducing  him  to  make  the  purchase,  which  is 
so  received  and  relied  on  bj  him.  Hawkins  vs.  Berry,  5  Oilman, 
36.  The  instruction  is  not  broad  enough  to  embrace  this  defi- 
nition of  a  warranty.  The  facts  stated  in  it  may  all  have  been 
true,  and  still  such  a  thing  as  a  warranty  not  have  entered  into 
the  minds  of  the  parties.  The  plaintiff  may  not  have  intended 
the  assertion  as  a  proposition  to  warrant  the  soundness  of  the 
horse,  nor  the  defendant  have  accepted  and  acted  on  it  as  such. 

The  Judgment  of  the  Circuit   Court  is  reversed,  with  costs, 
and  the  cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 


Geokge  Toung,  appellant,  -ys.  Elam  Silkwood,  appellee. 
Appeal  from  Perry. 

In  actions  for  trespass,  where  the  testimony  is  often  and  perhaps  usually  circumstantial,  the 
Court  will  rarely,  if  ever,  disturb  a  verdict,  when  there  is  any  thing  in  the  record  tending 
to  support  the  finding  of  the  jury. 

This  was  an  action  of  trespass  for  shooting  a  horse,  brought 
by  Silkwood  against  Toung,  before  a  justice  of  the  peace,  where 
plaintiff  had  judgment  for  $45  00.  From  this  judgment  Young 
appealed  to  the  Circuit  Court.  The  trial  in  the  Circuit  Court 
came  on  before  Underwood,  Judge,  and  a  jury,  at  the  April  term, 
1849.  Yerdict  and  judgment  for  Silkwood,  for  the  same  sum. 
Motion  for  new  trial  was  denied,  and  Young  took  an  appeal  to 
the  Supreme  Court. 

"W.  Edwakds,  for  appellant. 
0.  L.  Starbuck,  for  appellee. 

Opinion  by  Mr.  Justice  Tkumbull  : 

The  only  question  in  this  case  is,  whether  the  Circuit  Court 
erred  in  refusing  to  set  aside  the  verdict  of  the  jury  as  contra- 
ry to  evidence. 

The  action  is  trespass  for  shooting  a  horse,  and  presents  ques- 
tions pecuharly  proper  for  the  consideration  of  a  jury. 


NOVEMBER  TERM,   1849.  37 


t 


Marshall  m.  Adams. 


That  the  animal  was  injured  is  unquestioned,  and  the  only 
point  of  dispute  is,  whether  the  appellant  committed  the  injury. 
The  fact  of  his  previous  threats,  that  he  had  a  gun,  that  the 
horse  was  seen  in  his  field,  and  a  gun  heard  in  that  direction, 
shortly  before  the  injury  was  inflicted,  and  that  tracks  and  blood 
were  afterwards  discovered  in  the  field,  are  circumstances  from 
which  the  jury  may  well  have  inferred  that  appellant  committed 
the  injury. 

In  a  case  of  this  kind,  where  the  testimony  is  often  and  per- 
haps usually  circumstantial,  the  Court  will  rarely,  if  ever,  dis- 
turb a  verdict,  when  there  is  anything  in  the  record  tending  to 
support  the  finding  of  the  jury. 

Judgment  affirmed. 


James  Marshall,  plaintifi"  in  error,  vs.  ISTathan  Adams,  for  the 
use  of  John  M.  Ogleby,  defendant  in  error. 

.Error  to  Marion. 

Admissions  made  by  the  administrator  of  an  intestate,  cannot  bind  a  joint  promissor  with 
the  intestate. 

If  it  becomes  necessary  to  give  evidence  of  what  a  party  to  the  suit  had  previously  said,  or 
verbally  sworn  to,  it  can  only  be  done  by  the  sworn  testimony  of  some  one  who  heard  him 
make  the  statement,  and  then  his  words  must  be  substantially  given,  and  not  the  conclu- 
sion as  to  what  his  words  would  prove. 

That  a  note  made  payable  to  an  individual  by  name  simply,  affords  of  itself  no  evidence 
that  the  note  belongs  to  him  in  a  representative  capacity  (a). 

This  was  an  action  of  debt,  brought  by  Adams  for  the  use  of 
Ogleby,  upon  five  sealed  promissory  notes,  executed  by  one  John 
W.  Roach  and  the  plaintifi"  in  error.  Four  of  these  notes  were 
made  payable  to  Nathan  Adams,  guardian  for  the  minor  heirs  of 
James  Blair,  deceased,  and  one  to  JSTathan  Adams  simply. 

The  cause  was  tried  by  a  jury,  at  August  term,  1848,  before 
Denning,  Judge.  Yerdict  and  judgment  for  defendant  in  error, 
for  $550  92. 

The  defendant  in  the  Court  below,  pleaded  payment  by  said 
Roach,  in  his  life  time,  after  the  notes  became  due,  and  before 
the  assignment  or  transfer  of  the  interest  in  the  same  to  the  said 
Nathan  Adams,  he  then  being  the  holder  and  owner  of  said  notes, 
and  having  the  legal  right  thereto.     This  plea  was  traversed  and 

(o)  McConnell  vs.  Hodson,  11  ill.  R.  647. 
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issue  joined.  Upon  the  trial  was  read  to  the  jury,  as  evidence 
admitted  by  the  plaintiff  in  the  Circuit  Court,  the  affidavit  of 
the  defendant,  made  to  obtain  a  continuance  of  the  cause ;  in 
which  it  was  set  forth  and  admitted  as  true,  that  the  notes  sued 
on  were  executed  by  said  Roach,  in  his  life  time,  as  principal, 
and  by  th6  defendant  as  surety ;  and  that  after  the  death  of  said 
Roach,  the  several  notes  sued  on  were  found  in  the  possession 
of  and  among  the  private  papers  of  said  Roach,  left  by  him  at 
his  decease,  the  said  Roach  being  a  joint  maker  of  said  notes 
with  the  defendant,  and  that  since  the  death  of  said  Roach,  the 
notes  sued  on  were  taken  from  among  his  private  papers. 

During  the  progress  of  the  trial  the  plaintiff,  for  the  avowed 
purpose  of  proving  the  admission  of  the  defendant,  offered  to 
read  from  the  books  belonging  to  the  office  of  the  probate  jus- 
tice for  Marion  county,  an  entry  or  memorandum,  in  the  follow- 
ing words  : 

'^Probate  Records. — Marion,  Illinois,  special  term,  August 
25,  1842.  And  now  at  this  day  comes  ]!^athan  Adams,  and 
made  proof,  by  the  testimony  of  James  Marshall,  that  he  did,  on 
or  about  the  20th  of  September,  1840,  resign  his  guardianship 
as  guardian  of  Thomas  Blair,  Hiram  Blair,  Mary  Ann  Blair  and 
l!^ancy  Blair,  minor  heirs  of  James  Blair,  deceased ;  as  such  or- 
ders that  the  resignation  of  Nathan  Adams  be  entered  of  re- 
cord, which  is  done  in  the  words  and  figures  following,  to  wit : 
Be  it  known  that  the  aforesaid  Nathan  Adams  is  ordered  to  be 
free  of  all  guardianship  of  said  minors  from  the  date  above  men- 
tioned. James  Chance,  Probate,  J.  P.  [seal."] 

The  reading  of  which  was  objected  to,  but  objection  was  over- 
ruled, and  the  same  was  read  to  the  jury  as  evidence. 

The  plaintiff,  also,  further  proposed  to  read  from  the  said 
books  of  probate  justice,  the  appointment  of  one  Doct.  Hall  to 
be  the  administrator  of  said  John  W.  Roach,  deceased,  and  then 
to  prove  the  admissions  of  said  Hall,  after  being  appointed  such 
administrator,  that  the  notes  sued  on  had  not  been  paid  by  said 
Roach  in  his  life  time ;  Tytiich  being  objected  to,  was,  notwith- 
standing, permitted  to  go  to  the  jury. 

The  Court,  at  the  instance  of  the  plaintiff,  instructed  the  jury: 
That  the  admissions  of  an  administrator  are  competent  to  bind 
the  estate  of  his  intestate. 
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The  Court  refused  to  give  the  fcllowing  instruction  asked  for 
by  defendant :  That  the  note  payable  to  Nathan  Adams,  without 
describing  him  as  guardian  of  the  heirs  of  James  Blair,  deceas- 
ed, does  not  of  itself  afford  any  evidence  that  this  note  belong- 
ed to  Adams  as  guardian. 

David  J.  Baker,  for  plaintiff  in  error,  presents  the  following 
points  and  authorities  : 

1.  The  admissions  of  the  defendant  cannot  be  proved  by  a 
memorandum  made  by  James  Chance,  or  any  other  person,  in 
or  out  of  any  office,  upon  the  probate  books,  of  a  fact  establish- 
ed by  the  oath  of  said  defendant  touching  a  certain  matter  or 
on  a  certain  occasion.  Such  admissions,  if  oral,  should  be  es- 
tablished by  the  oath  of  some  witness  who  heard  him  swear  ;  or, 
if  it  was  embodied  in  a  written  affidavit,  signed  by  the  defend- 
ant, that  affidavit,  or  a  certified  copy  of  it,  should  have  been 
produced.  1  Greenleaf 's  Ev.,  sec.  82;  2  Stephens' Nisi  Prius, 
1569. 

2.  The  admissions  of  Doct.  Hall,  the  administrator  of  John 
W.  Roach,  deceased,  could  not  be  proved  against  the  defendant, 
because  :  First,  they  were  res  inter  alios  acta.  1  Greenleaf 's 
Ev.,  sees.  187,  99  ;  2  Stephens'  Nisi  Prius,  1561.  Second,  they 
could  not  be  proved  to  charge  the  estate  which  he  represented, 
much  less  to  charge  the  defendant  in  this  suit.  Revised  Laws 
1833,  sees.  111,112,  113  and  IM;  Revised  Stat.  1845,  sees. 
95,  119. 

3.  Nathan  Adams,  the  guardian,  could  control  the  notes  ta- 
ken to  himself,  acting  as  such  guardian,  after  he  had  made  settle- 
ment of  his  trust,  unless  he  had  transferred  those  notes  to  his 
wards,  or  some  other  person.  His  right  to  collect  the  notes  did 
not  cease  upon  his  settling,  unless  he  transferred  the  notes,  and 
thereby  ceased  to  be  the  owner  of  them.  His  being  described 
as  guardian  was  mere  descrijptio  personm. 

4.  The  possession  by  the  maker  of  a  note,  executed  by  him, 
is  unexplained  ^Wma  facie  evidence  of  his  having  paid  the  same. 

5.  A  common  promissory  note  or  bond  executed  to  "  Nathan 
Adams,"  without  any  description  or  mention  of  the  character 
in  which  he  receives  it,  or  of  the  fund  to  which  it  belongs,  af- 
fords no  evidence  of  its  being  a  trust  fund  held  by  him  as  guar- 
dian. 
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"Walter  B.  Scates,  for  defendant  in  error. 

Opinion  by  Mr.  Justice  Trumbtjll  : 

This  was  an  action  of  debt  brought  upon  some  notes  execu- 
ted by  Jolm  W.  Roach  and  James  Marshall,  and  all  made  pay- 
able to  "  Nathan  Adams,  guardian  for  the  minor  heirs  of  James 
Blair,  deceased,"  except  one,  which  was  payable  to  "  Nathan 
Adams  "  simply. 

Marshall  pleaded  that  the  notes  were  paid  by  Roach,  who  was 
the  principal  in  the  notes,  in  his  life  time.  The  jury  found  against 
the  plea,  and  the  plaintifi'  below  had  judgment  for  the  amount 
due  upon  the  notes. 

Upon  the  trial,  the  plaintiff  was  permitted  to  prove  the  ad- 
mission of  the  administrator  of  Roach,  that  the  notes  were  not 
paid  by  Roach  in  his  life  time  ;  and,  also,  for  the  purpose  of  prov- 
ing the  admissions  of  the  defendant,  Marsliall,  to  read  in  evi- 
dence to  the  jury  the  following  entry  upon  the  records  of  the 
Probate  Court  of  Marion  county,  to  wit :  "  Special  term,  Aug. 
25th,  1842.  And  now  at  this  day  came  Nathan  Adams,  and  made 
proof,  by  the  testimony  of  James  Marshall,  that  he  did,  on  or 
about  the  20th  of  September,  1840,  resign  his  guardianship  as 
guardian,"  &c.  The  Court  also  instructed  the  jury,  at  the  in- 
stance of  the  plamtiff,  "  that  the  admissions  of  an  administrator 
are  competent  to  bind  the  estate  of  his  intestate,"  and  refused 
to  instruct  at  the  request  of  the  defendant,  "  that  the  note  pay- 
able to  Nathan  Adams,  without  describing  him  as  guardian  of  the 
heirs  of  James  Blair,  deceased,  does  not  of  itself  afford  any  evi- 
dence that  this  note  belongs  to  Adams  as  guardian. 

The  admission  of  the  foregoing  evidence,  which  was  objected 
to  at  the  time,  and  the  giving  of  the  instruction  asked  by  plain- 
tiff and  refusing  the  one  asked  by  defendant,  are  now  assigned 
for  error. 

It  was  clearly  erroneous  to  admit  in  evidence,  in  this  action 
against  Marshall  alone,  the  admissions  made  by  the  administra- 
tor of  Roach.  Admitting  the  law  to  be  as  plaintiff  below  in- 
sisted, that  an  administrator  may  by  his  admissions  bind  the  es- 
tate of  his  intestate,  and  it  by  no  means  follows  that  such  ad- 
missions can  bind  a  joint  promissor  with  the  intestate.  "Where 
there  are  several  administrators,  the  confession  of  a  debt  due 
from  the  estate  by  one  is  not  admissible  in  a  suit  for  the  debt 
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against  the  co-administrators,  to  establish  the  original  demand. 
Hammon  vs.  Huntley,  4  Cowen,  493 ;  Forsjth  vs.  Ganson,  5 
Wend.  558.  And  there  is  no  such  joint  interest  between  a  sur- 
viving promissor  and  the  administrator  of  his  co-promissor,  as  to 
make  the  admission  of  the  one  binding  upon  the  other.  1  Green- 
leaf  Ev.,  176.  But  we  are  not  prepared  to  admit  that  an  ad- 
ministrator can,  under  our  laws,  which  prescribe  the  mode  of 
establishing  claims  against  an  es*^ate,  bind  the  estate  by  his  ad- 
missions. R.  S.,  ch.  109,  sees.  95,  116,  118,  119,  122  ;  Quarle 
vs.  Littlepage,  2  Henning  &  Munf.,  401.  It  is,  however,  un- 
necessary to  settle  that  question  in  this  case,  as  such  admissions 
are  clearly  inadmissible  as  against  Marshall. 

The  probate  record  was  also  improperly  admitted  in  evidence, 
for  the  purpose  for  which  it  was  offered.  If  it  became  necessary 
to  give  evidence  of  what  Marshall  had  previously  said  or  ver- 
bally sworn  to,  it  could  only  be  done  by  the  sworn  testimony  of 
some  one  who  had  heard  him  make  the  statements,  and  then  his 
words  substantially  must  be  given,  and  not  the  result  of  what 
his  evidence  proved. 

The  instruction  asked  by  defendant  should  also  have  been 
given.  That  a  note  made  payable  to  an  individual  by  name 
simply,  affords  of  itself  no  evidence  that  the  note  belongs  to  him 
in  a  representative  capacity,  is  a  self  evident  proposition. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 

remanded. 

Judgment  reversed. 
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Martin  B.    Minee,  appellant,  vs.  Laura  L.  Miner,  appellee. 

Appeal  from  Greene. 

Id  eases  of  separation  the  father  has  the  legal  right  to  the  custody  and  control  of  his  chil- 
dren, unless  he  has  forfeited,  waived  or  lost  it,  by  misconduct,  misfortune  or  some  pecu- 
liar circumstances,  sufficient  to  deprive  him  of  it. 

Next  to  the  right  of  the  father,  that  of  the  mother  must  be  recognized  ;  but  these  rights  are 
subject  to  the  control  of  a  Court  of  Chancery,  and  when  its  aid  is  invoked,  the  best  inter- 
ests of  the  child  should  be  primarily  considered. 

Under  our  statute,  the  paramount  right  of  the  father  to  the  children  willnot  be  recognized, 
where  a  divorce  has  been  granted  for  his  fault  or  misconduct. 

The  proofs  taken  upon  the  hearing  of  a  question  for  divorce,  may  be  considered  by  the 
Court,  in  disposing  of  the  children  of  the  parties. 

When  the  aid  of  the  Court  is  once  invoked  to  provide  for  the  guardianship  of  infants,  in 
case  of  separation  of  the  parents,  such  infants  become  the  wards  of  the  Court,  and  it  will 
not  permit  them  to  be  removed  beyond  its  jurisdiction,  or  permit  either  parent  to  alienate 
the  atfeetions  of  the  infants  from  the  other. 

The  appellee,  complainant  in  the  Jersey  Circuit  Court,  at  the 
May  term,  1848,  filed  her  bill  for  a  divorce,  on  account  of  ex- 
treme and  repeated  cruelty  on  the  part  of  her  husband.  The 
venue  was  afterwards  changed  to  Greene  county  for  trial,  and 
in  that  Court  a  decree  for  a  divorce  was  entered,  the  defendant 
having  Mdthdrawn  all  defence  to  a  divorce,  but  reserving  to  him- 
self "  the  right  of  contesting  before  the  Court  all  her  legal  claims, 
to  the  custody,  care  and  maintenance  of  his  daughter,  Cliarlotte 
H.  Miner,  the  only  surviving  offspring  of  the  marriage ;  and  re- 
serving, also,  to  himself,  the  right  of  contesting  any  claim  which 
might  be  set  up  by  complainant  for  alimony,  as  set  forth  in  the 
bill.""  Subsequently  to  the  entry  of  the  decree  for  a  divorce, 
the  questions  as  to  custody  of  the  child  and  the  allowing  of  ali- 
mony, were  heard  and  decided,  whereby  the  custody,  care,  con- 
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trol  and  raising  of  the  child,  was  given  to  the  complainant,  and 
that  she  have  and  retain  as  for  her  alimony,  certain  articles  of 
personal  property,  enumerating  some  of  them,  "  and  such  other 
items  of  personal  property  as  she  has  in  her  possession,  that  may 
have  belonged  to  the  defendant ;  "  the  Court  making  "  no  order 
for  the  payment  of  alimony  in  money,"  from  which  the  defend- 
ant prayed  an  appeal  to  this  Court ;  but  the  Court  below,  as 
the  decree  reads,  in  consequence  of  the  additional  expense 
which  would  have  to  be  incurred  by  the  plaintiff,  in  further  liti- 
gating this  cause,  ordered  and  decreed  that  the  defendant  pay 
to  the  plaintiff  $15,  at  the  end  of  each  month,  from  and  after 
the  date  of  the  decree,  until  the  questions  involved  are  settled, 
and  the  child  should  be  surrendered  to  the  plaintiff."  From  all 
these  decisions,  except  the  one  granting  a  decree,  the  defendant 
has  appealed  to  this  Court.  The  testimony  adduced  on  the  final 
hearing  of  the  questions  reserved,  some  of  which  was  objected 
to,  is  embodied  in  the  bill  of  exceptions,  and  the  defendant  in- 
sists does  not  authorize  the  decisions  of  the  Court  made  there- 
in. 

By  agreement  of  the  parties,  entered  of  record,  David  A. 
Smith,  esq.,  was  substituted  for  Judge  Woodson  in  the  hearing 
of  this  cause,  the  latter  having  been  of  counsel  for  one  of  the 
parties,  and  the  decision  of  Mr.  Smith  was  to  be  and  was  en- 
tered as  of  the  April  term,  1849,  of  said  Greene  Circuit  Court. 

It  is  not  deemed  advisable  to  incorporate  the  testimony  in  the 
statement  of  the  case,  inasmuch  as  it  is  not  essential  to  a  full 
understanding  of  the  opinion. 

The  appellant  assigned  several  errors  : 

1.  That  he  should  be  entrusted  with  the  care  of  the  child,  in- 
stead of  the  mother. 

2.  That  decree  for  divorce  ought  not  to  have  been  granted, 
nor  should  respondent  have  been  adjudged  to  pay  the  costs. 

3.  That  alimony  was  improperly  allowed. 

4.  That  the  decree  for  alimony,  besides  being  for  specific  ar- 
ticles of  property,  incapable  of  identification,  is  indefinite  and 
uncertain. 

5.  That  the  Circuit  Court  imposed  terms  and  required  con- 
ditions unauthorized  by  law,  and  arbitrary  in  their  character  and 
terms. 
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6.  That  the  allowance  of  fifteen  dollars  per  month  was  wrong, 
and  it  was  error  to  give  the  appellee  the   custody  of  the  child. 

Y.  The  alloM'-ance  of  five  dollars  per  month  to  the  appellee, 
for  her  support  during  the  pendency  of  this  suit. 

8.  And  the  issuing  of  the  depositions,  taken  for  the  express 
purpose  of  divorce,  in  the  hearing  on  trial  for  the  custody  of  the 
child. 

D.  J.  Baker,  for  appellant : 

1.  The  father  has  the  first  right  to  the  guardianship  of  his 
children,  and  to  their  custody,  care,  control  and  raising.  This 
right  is  incident  to  and  arises  out  of  his  duty  to  maintain  them, 
and,  consequently,  to  instruct  them,  and  his  right  to  their  servi- 
ces. 2d  Kent's  Comm.,  p.  193  and  195,  note  h ;  also,  1  HofF., 
Ch.  R.,  497  ;  Ahrenfeldt  vs.  Ahrenfeldt,  25  Wend.  R.,  64 ;  Mer- 
cienm  People,  3d  Hill's  R.,  399  ;  The  People  vs.  Mercien,  2d 
Kent's  Com.  195  and  205  and  note  h  and  c. ;  The  King  vs.  De 
Manneville,  5  East ;  4  Humph.  Rep.,  523  ;  18  Wendell,  637. 
In  the  People  vs.  Mercien,  3  Hill,  39i),  it  was  held  as  a  gen- 
eral rule  of  law,  that,  as  between  husband  and  wife,  the  claim 
of  the  former  to  the  custody  of  their  infant  children  is  para- 
mount, and  will  be  enforced  on  habeas  corpus.,  though  the  child 
be  a  daughter  under  five  years  of  age.  The  rights  of  parents 
result  from  their  duties.  2  Kent's  Com.,  193  and  203.  The 
father  has  the  first  right  to  guardianship,  by  nature ;  the  mother 
the  second.  2  Kent's  Com.,  220,  note  d.  The  rights  and  pow- 
ers of  a  guardian  are  strictly  local,  and  cannot  be  exercised 
in  other  states.  2  do.,  227,  note  h  ;  2d  Bland's  Ch.  R.,  504;  2d 
Mylen  and  Craig,  31 ;  5  Paige's  Ch.  R.,  596 ;  2  Madd.  Ch.,  332. 
The  father  is  still  bound  to  support  after  a  divorce  is  granted.  3 
Gilman's  R.,  435  et  seq..,  Coles  vs.  Coles  ;  Staunton  vs.  Wilson, 
3  Day  R.,  37.  The  statute  of  Illinois  relating  to  the  support,  of 
the  children  of  persons  divorced,  confers  on  the  Court  no  new 
authority.  A  Court  of  Chancery  possessed  it  independent  of  the 
statute.     Do.,  438. 

2.  The  facts  proved  in  this  case  did  not  authorize  the  alimony 
of  the  specific  articles  of  property  mentioned  in  the  decree, 
much  less  of  property  by  the  designation  of  "  such  other  items 
of  personal  property  as  she  has  in  her  possession,  that  may  have 
belonged  to  the  defendant."      Besides   being  unauthorized  by 
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the  evidence  and  the  law,  a  part  of  the  articles  decreed  to  her 
as  alimony  are  uncertain,  and  incapable  of  identiiication.  The 
depositions  used  on  the  trial  of  the  divorce  were  improperly 
admitted  as  evidence,  in  regard  to  the  questions  as  to  the  cus- 
tody of  the  child,  and  the  allowance  of  alimony.  Reavis  vs. 
Keavis,  1  Scam.,  242. 

?!.  The  Court  did  not  possess  the  authority  to  compel  the  de- 
fendant to  pay  for  the  support  and  maintenance  of  complainant, 
during  the  pendency  of  the  suit. 

4.  The  defendant  possessed  the  absolute  and  unqualified  right 
to  appeal  from  the  decision  of  the  Court  below  to  this  Court ; 
and  the  terms  and  conditions  imposed  upon  the  defendant  on  al- 
lowing the  a^jpeal  prayed  to  this  Court,  being  the  payment  of 
$15  at  the  end  of  each  month  from  and  after  the  date  of  the 
decree,  until  the  questions  involved  should  be  settled,  and  the 
surrender  of  the  child  to  the  complainant  were  unauthorized 
and  arbitrary.     Emerson  vs.  Clark,  2  Scam.,  489. 

Wm.  Thomas,  for  appellee. 

In  this  case  the  Circuit  Court  decreed: 

1.  That  the  appellee  should  have  the  custody,  care  and  con- 
trol of  her  infant  child,  or  female  aged  seven  years. 

2.  That  the  appellee  have  and  retain,  as  and  for  her  alimony 
in  the  premises,  certain  articles  of  personal  property,  then  in 
possession. 

3.  The  Court  being  satisfied  that  the  value  of  appellant's  pro- 
perty did  not  exceed  the  amount  of  his  indebtedness,  and  that 
he  was  not  in  the  receipt  of  any  income,  made  no  order  for  the 
payment  of  alimony  in  money. 

4.  That  appellant  should  pay  the  costs. 

5.  That  appellant  should  pay  fifteen  dollars  per  month  for  sup- 
port, &c.,  pending  the  litigation. 

From  this  decree  the  appeal  is  taken  to  this  Court.  The  de- 
fendant insists : 

1.  That,  in  so  far  as  the  decree  afi*ects  the  custody  of  the 
child,  it  was  made  in  the  exercise  of  a  discretionary  power,  and 
therefore  not  the  subject  of  revision  by  this  Court.  Revised 
Statutes,  197,  sees.  6  and  8 ;  2  Kane's  181  ;  10  Wendell,  39  ;  12 
Johnson,  49  .  18  Wendell,  329-30  ;  6  Peters,  648  ;  1  Scammon, 
135;  2  Bibb,  554;  5  Gilman,  169. 


DECEMBEE  TEKM,  1849.  47 

Miner  vs.  Miner. 

2.  The  jurisdiction  of  this  Court  is  appellate  only,  and  can 
only  be  exercised  in  cases  "  wherein  the  rules  of  law,  or  prin- 
ciples of  equity,  appear  from  the  files,  records  or  exhibits  [of 
inferior  Courts]  to  have  been  erroneously  adjudged  and  de- 
termined." 5  art.,  5  sec,  Constitution  ;  Eevised'  Statutes,  143. 
The  question  decided  by  the  Circuit  Court  depended,  not  upon 
any  rule  of  law,  or  principle  of  equity,  but  upon  the  opinion  of 
the  Judge,  as  to  what  was  for  the  interest  of  a  third  person,  not 
before  the  Court. 

3.  This  Court  will  not  look  into  the  decree  for  divorce,  be- 
cause the  decision  upon  that  question  is  not  objected  to,  nor  ap- 
pealed from. 

4.  It  is  stated  in  the  abstract,  that  the  appellant  withdrew  all 
defence  to  the  decree  for  the  divorce;  and  this  fact  is  said  to 
appear  from  the  record.  Upon  this  question  there  can  be  no 
controversy  in  this  Court ;  but  the  reply  to  the  suggestion  is, 
first,  the  paper  referred  to  is  no  part  of  the  record ;  second, 
it  was  never  acted  upon  by  the  Court  below,  and  could  not  have 
influenced  the  decision  of  that  Court. 

5.  If  such  a  paper  had  been  brought  to  the  notice  of  the  Court, 
with  any  evidence  or  agreement  or  collusion  between  the  par- 
ties, the  bill  would  have  been  dismissed. 

6.  The  depositions  prove  such  conduct  toward  the  wife,  as 
to  satisfy  any  Judge  or  Court  that  the  guilty  party  is  wholly  un- 
fit to  have  the  care  of  an  infant  daughter. 

7.  Upon  the  question  as  to  the  custody  of  the  child,  the  evi- 
dence shows :  First,  that  McNeal,  the  father  of  the  appellee, 
is  a  man  of  great  wealth  ;  that  he  is  willing  and  anxious  for  the 
return  of  the  appellee  with  the  child,  to  him,  and  to  educate  and 
provide  for  the  grand-child.  Second,  that  the  appellee  is  well 
qualified  to  have  the  charge  and  education  of  the  child.  Third, 
that  the  welfare  of  this  child  requires  the  care  and  attention 
of  the  mother.  Fourth,  that  appellant  is  destitute  of  proper- 
ty, and,  of  course,  without  the  ability  to  educate  the  child  so 
as  to  fit  her  for  the  duties  of  life.  Fifth,  that  appellant  has 
employed  a  house-keeper,  with  whom  the  child  must  associate, 
who  is  ignorant — wholly  unfit  to  have  the  charge  or  care  of  chil- 
dren. JSTo  witness  proves,  that  either  appellant  or  his  house- 
keeper ought  to  be  allowed  to  have  the  care  and  education  of 
the  child.     Sixth,  from  the  nature  of  the  case,  and  the  provi- 
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sions  of  the  law,  it  is  impossible  that  the  Court  could  have  er- 
red in  deciding  any  legal  questions  presented. 

Upon  the  question  of  the  custody  of  the  child,  the  defendant 
relies  upon  the  following  authorities :  Cowls  vs.  Cowls,  3  Gil- 
man,  436 ;  U.  S.  vs.  Green,  3  Mason,  484-5  ;  Foster  and  wife 
vs.  Alston,  6  Howard  Miss.,  456  ;  Morcien  vs.  The  People,  25 
Wendell,  103  ;  Cook  vs.  Cook,  1  Barbour,  644. 

Upon  the  question  of  alimony,  it  is  not  disputed  but  that  the 
Court  had  the  power  to  make  the  order ;  the  form  of  the  decree 
in  this  respect  seemingly  making  the  $15  per  month  payable, 
because  the  appeal  was  prayed,  can  have  no  influence  upon  the 
the  question  now  before  the  Court.  Jones  vs.  Jones,  2  Bar- 
bour's Chy.,  147;  3  Barbour's  Supreme  Court,  624;  1  do.,  431. 
This  Court  will  understand  the  decree  as  requiring  the  appel- 
lant to  pay  $15  per  month,  pending  the  litigation. 

This  is  the  substance  and  effect  of  the  order.  Upon  the  ques- 
tion of  the  reading  of  the  depositions,  the  appellee  insists : 
First,  that  the  depositions  were  already  before  the  Court,  hav- 
ing been  read  upon  the  trial  for  divorce.  Second,  that  though 
it  appears  that  the  reading  of  the  depositions  was  objected  to, 
yet  no  exception  was  taken  to  their  being  read.  Third,  the 
depositions  were  regularly  taken  to  be  read  as  evidence  in  the 
cause ;  the  witnesses  reside  in  Jersey  county ;  the  Court  was 
held  in  Greene  county.  Fourth,  the  ground  of  objection  does 
not  appear  from  the  record ;  none  was  stated  before  the  Circuit 
Court,  and  it  is  now  too  late  to  make  objections  which,  if  made 
in  the  Circuit  Court,  might  have  been  obviated. 

In  the  case  of  Reavis  vs.  Eeavis,  the  Court  decided  that  the 
party  was  entitled  to  alimony,  and  the  question  to  be  subse- 
quently determined  was  as  to  the  amount.  It  was,  therefore, 
improper  to  introduce  evidence  upon  the  question  already  de- 
cided; but  in  the  case  now  before  the  Court,  the  question  of  ali- 
mony had  not  been  decided,  and  the  depositions  were  properly 
admitted. 

Opinion  by  Mr.  Justice  Caton  : 

No  complaint  is  made  of  the  decree  granting  the  di  voi  ce.  The 
principal  question  submitted  for  our  consideration,  relates  to 
the  proper  disposition  to  be  made  of  the  child. 
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In  determining  this  question,  it  is  insisted  that  we  ought  not 
to  look  into  the  depositions,  which  were  taken  upon  the  trial  of 
the  main  issue,  and  that  we  should  limit  ourselves  to  an  examin- 
ation only  of  such  evidence,  as  was  taken  upon  this  incidental 
question.  This  is  an  appendage  of  the  original  suit,  and  all 
proofs  regularly  taken  in  the  case,  and  bearing  upon  the  present 
inquiry,  are  subject  to  an  examination.  We  are  asked  to  be 
more  exclusive  in  the  admission  of  evidence  in  this  than  in  any 
other  case,  whereas  the  reverse  of  this  proposition  has  been  de- 
cided to  be  the  correct  rule,  and  so  laid  down  in  Cowls  vs. 
Cowls,  3  Gilman,  435.  In  that  case,  also,  the  jurisdiction,  pow- 
ers and  duties  of  a  Court  of  Chancery,  in  the  disposition  of  infants 
within  its  jurisdiction,  are  fully  set  forth;  it  is,  therefore,  unnec- 
essary to  enlarge  upon  them  here.  A  Court  of  Chancery  is  sel- 
dom called  upon  to  exercise  a  jurisdiction  of  so  embarrassing  and 
important  a  character  as  this,  or  one  which  requires  more  seri- 
ous and  anxious  consideration.  In  the  exercise  of  it  we  are 
called  upon,  not  only  to  interfere  with  the  interests  of  suitors, 
but  to  sound  the  deepest  feelings  of  the  human  heart — the  love 
of  parents  for  their  children.  Especially  in  the  present  case, 
where  the  parents  are  separated  by  a  divorce,  and  both  seem 
equally  attached  to  their  offspring. 

Upon  the  extent  of  the  legal  right  of  the  father  to  the  custody 
and  control  of  his  child-ren,  many  contradictory  decisions  are  to 
be  found  ;  we  think  it  clear,  nevertheless,  that  he  does  possess 
that  right,  unless  he  has  forfeited,  waived  or  lost  it,  either  by 
misconduct,  misfortune,  or  some  peculiar  circumstances,  suffi- 
cient in  the  opinion  of  an  enlightened  chancellor  to  deprive  him 
of  it.  In  the  event  of  a  separation  of  the  parents,  this  right 
must  be  conferred  upon  one  of  them,  otherwise  the  impulses  of 
their  natures  would  induce  them  to  resort  to  violence  to  retain 
possession  of  their  children.  Next  to  the  right  of  the  fother  that 
of  the  mother  must  be  recognized.  These  rights,  however,  are 
subject  to  the  control  of  the  Courts  of  Chancery,  and  when  its 
aid  is  invoked,  while  it  may  not  disregard  the  natural  rights  of 
parents,  and  the  ties  of  blood,  the  best  interest  of  the  child 
must  be  pi-imarily  consulted.  It  is  upon  this  consideration  that 
an  infant  of  tender  years  is  generally  left  with  the  mother,  (if 
no  objection  to  her  is  shown  to  exist,)  even  when  the  father  is 
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without  blame,  merely  because  of  his  inability  to  bestow  upon 
it  that  tender  care  which  nature  requires,  and  which  it  is  the 
peculiar  province  of  a  mother  to  supply. 

This  remark  will  apply  with  much  force  in  cases  of  female 
children  of  a  more  advanced  age.  While  the  aifection  of  pa- 
rents for  daughters  may  be  equal,  yet  the  mother,  from  her  nat- 
ural endowments,  her  position  in  society,  and  her  constant  as- 
sociation with  them,  can  give  them  that  care,  attention  and  ad- 
vice so  indispensable  to  their  welfare  ;  which  a  father,  if  the 
same  children  were  left  to  his  supervision,  would  be  compelled 
in  a  great  degree  to  confide  to  strangers.  I  know  there  are 
some  decisions  of  the  common  law  Courts  of  England,  of  a  late 
date,  where  they  have,  by  the  writ  of  habeas  corpus,  torn  nurs- 
ing infants  from  the  arms  of  innocent  and  uiiexceptionable  moth- 
ers, and  placed  them  in  the  hands  of  fathers,  to  be  reared  by 
adulteresses,  with  whom  the  fathers  were  living.  But  so  far  as 
I  am  informed,  a  Court  of  Chancery  has  never  been  disgraced 
by  such  a  decision.  Clothed  with  more  discretion,  it  is  to  be 
hoped  that  Court  will  continue  to  exercise  that  discretion  under 
a  more  benign  influence. 

In  no  case  do  I  find  this  legal  right  of  the  father  asserted, 
where  a  divorce  has  been  granted  for,  his  fault  or  misconduct. 
If  such  right  ever  did  exist,  so  as  to  abridge  or  control  the  ex- 
ercise of  the  equitable  discretion  of  the  jCourt  of  Chancery,  it 
has  been  entirely  removed  by  our  statute ;  which  authorizes  the 
Court,  when  a  divorce  shall  be  granted,  to  make  such  order 
touching  "  the  care,  custody  and  support  of  the  children,  or  any 
of  them,  as  from  the  circumstances  of  the  parties  and  the  na- 
ture of  the  case  shall  be  fit,  reasonable  and  just."  What  then 
is  fit,  reasonable  and  just,  under  the  circumstances  of  these  par- 
ties, and  the  nature  of  this  case  ?  Such  a  case  of  ill-treatment 
of  the  wife  is  shown,  as  authorized  the  Court,  under  our  statute, 
to  grant  a  divorce.  In  determining  the  question  submitted  to 
us,  we  shall  not  minutely  review  the  evidence  upon  which  that 
Court  decided,  but  will  content  ourselves  with  remarking,  that 
it  shows  the  defendant  'to  be  a  man  if  irascible  temper  and  vio- 
lent resentments,  over  which  at  times  he  loses  all  control.  To- 
wards his  wife,  at  least,  his  conduct  was  so  unreasonable,  op- 
pressive, and  we  may  add  cruel,  as  to  render  her  life  miserable, 
and  to  cause  her  health  to  be  seriously  impaired.     It  may  be 
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that  her  education,  tastes  and  habits  of  thought,  may  have  unfit- 
ted her  for  the  situation  and  circumstances  in  which  she  lived, 
and  that  she  was  unreasonable  and  irritating  in  her  complaints  ; 
but  these  would  not  furnish  a  justification  for  the  conduct  of  the 
•  husband  towards  her.  Towards  the  child,  his  conduct,  so  far 
as  is  shown  from  the  evidence,  seems  to  have  been  unexception- 
able. That  he  has  the  proper  affection  for  her  we  may  not  doubt, 
and  it  may  be  that  towards  her  his  unfortunate  temper  would  be 
but  seldom  manifested.  Notwithstanding  this,  it  cannot  be  ex- 
pected that  he  would  bestow  that  personal  care  and  attention 
upon  a  girl  seven  or  eight  years  old,  which  may  be  expected 
from  a  mother,  who  appears  to  be  w^ell  quahfied  for  the  care  of 
the  child,  and  against  whom  no  just  objection  is  shown  to  exist. 
If  left  with  the  father,  the  child  must,  to  a  great  extent,  be  en- 
trusted to  the  superintendence  of  others  ;  her  nature  will  lead 
her  to  associate  with  her  own  sex,  by  whom  lier  manners  will 
be  formed,  her  thoughts  and  tastes  directed,  and,  in  truth,  her 
character  mainly  moulded.  His  occupations  will  doubtless  pre- 
vent that  constant  watchfulness  over  her,  so  essential  to  her 
proper  cultivation,  and  which  could  be  better  contributed  by  a 
vigilant  and  tender  mother.  We  shall,  therefore,  leave  her  for 
the  present,  at  least,  where  she  has  been  placed  by  the  Circuit 
Court. 

It  is  apparent  from  the  record  that  there  is  some  intention  on 
the  part  of  the  mother,  if  allowed  to  retain  the  custody  of  the 
child,  to  remove  her  beyond  the  limits  of  the  state.  This  can- 
not be  tolerated,  and  must  be  guarded  against.  While  the  cus- 
tody of  the  child  is  given  to  the  mother,  the  father  must  not  be 
wholly  deprived  of  its  society,  but  must  be  allowed  access  to 
it  upon  all  reasonable  occasions.  The  child,  although  intrusted 
to  the  care  of  the  mother,  is  nevertheless  the  ward  of  the  Court, 
and  any  attempt  on  the  part  of  either  parent  to  alienate  its  af- 
fections from  the  other,  would  be  a  contempt  of  the  Court,  and 
would  be  visited  by  its  judgments  as  such.  Indeed,  this,  by 
whomsoever  attempted,  would  be  held  to  be  an  abuse  of  the 
child,  which  the  Court  would  consider  it  a  solemn  duty  to  pre- 
vent. 

That  portion  of  the  decree  which  awards  to  the  complainant 
in  the  bill  the  sum  of  fifteen  dollars  per  month,  to  be  paid  by 
the  respondent,  is  reversed,  and  the  remainder  of  said  decree  is 
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affirmed,  with  costs.  Upon  this  condition,  however,  that  the 
said  complainant  enter  mto  a  bond  to  the  people  of  this  state, 
in  the  sura  of  two  thousand  dollars,  with  security  to  be  approved 
by  the  master  in  chancery,  or  the  clerk  of  the  Circuit  Court 
of  Greene  county,  conditioned  that  the  child  shall  not  be  re-, 
moved  beyond  the  jurisdiction  of  the  state,  and  shall  be  pro- 
duced at  any  time  hereafter,  upon  the  order  of  the  said  Circuit 
Court.  And  the  suit  must  be  remanded  for  such  further  action 
as  future  circumstances  may  require  in  the  premises. 

Decree  modified. 


William  "W.  Gofokth,  administrator  of  Curtiss  Haile,  deceas- 
ed, plaintiff  in  error,  vs.  Lyman  Adams,  defendant  in  error. 

Error  to  Madison. 

Where  a  judgment  was  recovered  in  one  of  the  counties  of  another  grand  division,  prior  to 
the  organization  of  the  present  Supreme  Court,  a  writ  of  error  for  its  reversal  must  issue 
Irom  the  Couri  in  that  division. 

The  dismissal  of  a  writ  of  error  pi;ts  the  case  out  of  the  control  of  this  Court. 

The  defendant  in  error  entered  his  motion  to  quash  or  abate 
the  writ  of  error  in  this  cause,  and  to  dismiss  it  from  this  Court; 
assigning  for  reasons : 

1.  That  the  writ  of  error  issued  in  the  name  of  William  W. 
Goforth,  as  administrator  of  Curtiss  Haile,  deceased,  whereas 
the  transcript  of  the  record  on  file  shows  William  G.  Goforth  to 
be  the  plaintiff  and  administrator  of  Curtiss  Haile,  deceased, 
and  not  William  W.  Groforth. 

*2.  At  the  time  of  the  issuing  of  the  writ  of  error,  and  long 
before,  the  said  William  G.  Goforth,  administrator  of  Curtiss 
Haile,  deceased,  had  departed  this  life,  and  therefore  the  writ 
of  error  could  not  be  issued  and  prosecuted  in  his  name. 

3.  The  writ  of  error  in  this  case  cannot  be  issued  and  prose- 
cuted to  the  Circuit  Court  of  St.  Clair  county,  at  the  time  the 
same  was  issued,  without  the  consent  or  agreement  of  the  par- 
ties thereto  ;  and  such  consent  has  never  been  given,  nor  has 
such  agreement  ever  been  made. 
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David  J.  Baker,  for  his  motion,  says  : 

A  writ  of  error,  is  an  original  writ.  2  Tidd's  Prac,  pa.  1134. 
A  writ  of  error  like  a  set.  fa.  is  considered  a  new  action.  Tidd's 
Pr.,  1141.  The  test  of  a  writ  of  error,  is  the  day  of  suing 
it  out.     Ibid,  1144. 

In  case  of  the  death  of  the  party  against  whom  judgment  is 
rendered,  the  writ  is  to  be  brought  by  his  executors  or  admin- 
istrators, if  the  judgment  was  to  recover  any  debt  or  damages 
only,  or  to  recover  an  interest  in  lands  declared  by  law  to  be 
personal  assets.     Graham's  Prac.  936. 

No  person  can  bring  a  writ  of  error  to  reverse  a  judgment 
who  was  not  a  party  or  privy  to  the  record,  or  who  was  not  in- 
jured by  the  judgment.     2  Bac.  Ab.,  456;  Euer,  B. 

Appeals  and  writs  of  error  may  be  taken  from  the  Circuit 
Court  of  any  county,  to  the  Supreme  Court  held  in  the  divi- 
sion which  includes  such  county,  or  with  the  consent  of  all  the 
parties  in  the  cause,  to  the  Supreme  Court,  in  the  next  adjoin- 
ing division.     State  Const.,  art.  5,  sec.  32. 

W.  Martin,  contra : 

That  the  transcript  upon  which  the  writ  issued  was  filed  in 
this  Court  in  1847,  before  the  adoption  of  the  new  constitution, 
and  that  the  cause  is  therefore  properly  in  this  Court,  and  the 
process  was  providently  issued,  and  the  defendant  is  bound  un- 
der the  service,  to  join  in  the  errors  assigned,  or  the  Court  will 
proceed  to  reverse  the  judgment. 

D.J.  Bakek,  in  reply : 

This  was  a  dead,  uncomplaining  recofd  in  the  clerk's  office, 
until  this  writ  was  issued  upon  it.  The  writ  has  issued  in  the 
name  of  Goforth,  who,  as  the  record  shows,  is  a  dead  man.  It 
will  be  frightful,  indeed,  if  we  must  be  brought  into  this  Court  to 
answer  dead  men  ;  it  is  bad  enough  to  answer  living  ones.  We 
have  to  meet  the  ghosts  of  dead  men  elsewhere.  We  do  not 
wish  to  meet  a  dead  man  here,  upon  this  dead  record. 

Opinion  of  the  Court  by  Treat,  C.  J. : 

Lyman  Adams  obtained  a  judgment  against  W.  G.  Goforth, 
administrator  of  Haile,  at  the  May  term,  1846,  of  the  St.  Clair 
Circuit  Court.     The   record  was  filed  in  this  Court  at  the  De 
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cember  term,  18i7,  and  a  writ  of  error  sued  out  in  the  name  of 
Thomas,  public  administrator,  as  plaintiff  in  error,  in  place  of 
Goforth,  who  had  deceased.  At  the  last  term  of  this  Court  the 
writ  of  error  was  dismissed,  as  having  improvidently  issued. 
Thomas  vs.  Adams,  5  Gilman,  319.  On  the  20th  November, 
1849,  a  second  writ  of  error  was  sued  out,  in  the  name  ofW. 
W.  Goforth,  administrator  of  Haile,  which  the  defendant  in  er- 
ror now  moves  to  dismiss. 

The  motion  must  prevail.  This  court  has  now  no  jurisdic- 
tion of  the  case.  The  judgment  was  recovered  in  one  of  the 
counties  in  the  first  grand  division;  and  a  writ  of  error  for  its 
reversal  must  issue  from  the  Court  in  that  district.  The  fact 
that  the  record  was  filed  here,  before  the  new  constitution  went 
into  operation,  makes  no  difference.  The  writ  of  error  first  ob- 
tained was  dismissed,  and  from  that  moment  the  case  passed 
from  the  control  of  this  Court.  The  suing  out  of  the  second 
writ  of  error  was  the  commencement  of  a  new  suit,  and  when 
it  was  issued,  this  Court,  by  the  express  provisions  of  the  con- 
stitution, in  the  absence  of  any  stipulation  of  the  parties,  had 
no  jurisdiction  over  the  case. 

Motion  sustained. 


RiCHAKD  D.  Thompson,  appellant,  vs.  Newton  Alexandke,  ap- 
^  pellee. 

Appeal  from    Cass. 

The  "  Act  to  amend  the  sixty-sixUi  chapter  of  the  Revised  Statutes,  entitled  'Limitations,' '" 
approved  February  10, 1849,  wiirbe  so  interpreted  as  to  operate  only  on  causes  of  action 
acerumg  after  it  took  effect  (o). 

The  rule  is  inflexible  that  no  statute  will  be  so  construed  as  to  give  it  a  retrospective  opera- 
tion, unless  such  an  intention  is  manifested  by  clear  and  unequivocal  expressions  (6). 

This  was  an  action  in  debt,  brought  in  the  Cass  Circuit  Court, 
by  appellee  against  appellant,  on  a  note  dated  May  11,  1837,  to 
which  action  the  defendant  below  pleaded  that  the  cause  of  ac- 
tion set  forth  in  the  declaration  accrued  more  than  five  years  be- 
fore the  commencement  of  this  suit,  to  wit,  on  the  11th  day  of 
May,  A.  D.  1838;  to  which  plea  plaintiff  interposed  a  demur- 
rer ;  to  this  there  was  a  joinder.     The  Court  below  sustained  the 

(a)  Laws  1849,  p.  132;  La-nsl851,  p.  182. 

(b)  Marsh  vs.  Chestnut,  14  111.  R.  227;  Conway  vs.  Cable,  37  III.  R.  90. 
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demurrer,  and  the  defendant  not  answering  further,  judgment  was 
rendered  for  the  plaintiff  for  his  debt  and  damages,  $168  83. 
From  this  judgment  the  defendant  prayed  an  appeal,  and  assigns 
for  error  the  sustaining  of  the  demurrer  to  appellant's  plea  of  the 
statute  of  limitations.  Joinder  in  error.  The  cause  was  de- 
cided bj  Woodson,  Judge,  at  October  term,  1849. 

H.  E.  DuMMER,  for  appellant. 
D.  A.  Smith,  for  appellee. 

Opinion  by  Treat,  C.  J. : 

This  case  depends  entirely  on  the  construction  to  be  given  to 
the  act  of  the  10th  of  February,  1S49,  which  reads  as  follows : 

"  Section  1.  Be  it  enacted  hj  the  People  of  the  State  of  Il- 
linois^ represented  in  the  General  Assembly^  That  all  actions 
of  trespass,  detinue,  trover,  and  replevin  ;  all  actions  founded 
on  any  promissory  note,  bill  of  exchange,  book  account  or  sim- 
ple contract ;  all  actions  founded  on  any  promissory  note,  bond, 
judgment,  contract,  or  indebtedness  executed,  rendered,  enter- 
ed into,  or  accrued  beyond  the  limits  of  this  State,  and  all  ac- 
tions on  the  case,  shall  be  commenced  within  five  years  next  af- 
ter such  recovery,  or  the  cause  of  such  action  shall  have  accru- 
ed, and  not  after.  All  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act  be,  and  the  same  are  hereby  repealed. 

"  Section  2.  This  act  shall  be  subject  to  the  same  condi- 
tions as  are  provided  in  the  twelfth  section  of  the  sixty-sixth 
chapter  of  the  Revised  Statutes,  entititled  '  Limitations.'  " 

By  the  provisions  of  the  constitution,  the  act  did  not  take  ef- 
fect until  the  13th  of  April,  1849. 

As  a  general  rule,  a  statute  is  to  operate  in  fxduro  only,  and 
is  not  to  be  so  construed  as  to  effect  past  transactions.  A  re- 
trospective effect  will  not  be  given  it,  unless  it  clearly  appears 
that  such  was  the  intention  of  the  Legislature,  especially  where 
it  tends  to  produce  injustice  or  inconvenience.  Such  an  inten- 
tion must  be  manifested  by  clear  and  unequivocal  expressions. 
If  it  is  left  doubtful  what  was  the  real  design,  the  statute  must 
be  so  construed  as  to  have  a  prospective  effect  only.  Prince  vs. 
IT.  States,  2  Gallison,  204 ;  Whitman  m.  Hapgood,  10  Mass., 
437 ;  Bruce  vs.  Schuyler,  4  Oilman,  221  ;  Somerset  vs.  Digh- 
ton,  12  Mass.,  383  ;  Hooker  m.  Hooker,  10  Smedes  &  Marshall, 
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599.  Testing  the  act  by  these  principles,  it  is  clear  that  the 
Legislature  intended  it  should  have  a  prospective  effect  only ; 
and  that  its  provisions  should  only  apply  to  causes  of  action  aris- 
ing after  it  should  go  into  operation.  There  is  nothing  on  the 
face  of  the  act  which  indicates  a  different  intention.  It  must 
therefore  be  so  interpreted,  as  to  operate  only  on  causes  of  ac- 
tion accruing  after  it  took  effect.  This  Court,  in  the  case  of  Tufts 
vs.  Rice,  Breese,  App.,  30,  gave  the  statute  of  limitations  of 
1819  a  similar  construction. 

But  this  is  emphatically  a  statute  that  should  be  restricted  in 
its  operation  to  causes  of  action  arising  after  its  enactment; 
unless  it  manifestly  appeared  that  the  design  of  the  Legislature 
was  otherwise.  Prior  to  its  passage,  there  was  no  limitation  to 
actions  on  judgments  recovered  out  of  the  state  ;  and  actions 
of  debt  could  be  brought  on  bills  of  exchange  and  promissory 
notes,  at  any  time  within  sixteen  years  after  the  right  of  action 
accrued.  This  act  limits  the  bringing  of  suits  on  such  demands 
to  five  years,  thus  introducing  serious  and  important  changes  in 
the  law  of  limitations,  even  if  the  act  is  to  operate  prospective- 
ly only.  The  evidence  should  be  clear  and  conclusive,  to  in- 
duce the  Court  to  hold  that  tlie  Legislature  intended  to  go 
still  further,  and  make  the  act  applicable  to  causes  of  action  pre- 
viously existing.  Very  great  inconvenience,  if  not  flagrant  in- 
justice, might  result  from  such  a  construction.  The  act  em- 
braces all  rights  of  action  accruing  on  judgments  rendered,  or 
contracts  made  beyond  the  limits  of  the  state ;  and  many  of 
such  rights  of  action,  if  the  statute  is  to  retroact,  might  have 
been  barred  the  moment  it  took  effect.  If  a  right  of  action  ac- 
crued five  years  before  the  passage  of  tlie  act,  the  creditor,  al- 
though a  citizen  of  another  country,  and  ignorant  of  the  resi- 
dence of  his  debtor,  would  be  compelled  to  sue  within  sixty 
days,  in  order  to  avoid  the  limitation.  During  that  period  of 
time,  he  might  not  have  anj^  actual  notice  of  the  change  in  the 
law ;  or  if  he  chanced  to  obtain  it,  he  might  not  be  able  to  as- 
certain the  residence  of  his  debtor,  and  bv  commencina;  a  suit, 
save  his  cause  of  action.  His  remedy  miglit  be  utterly  lost 
without  fault  or  laches  on  his  part.  Laws  liable  to  such  con- 
sequences are  repugnant  to  the  principles  of  sound  legislation, 
and  inconsistent  with  a   proper  regard  to  the  rights  of  creditors. 
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But  the  Legislature  is  subject  to  no  snch  reproach.  It  is  ev- 
ident that  no  such  construction  was  intended.  If  any  doubt  ev- 
er existed  respecting  the  real  object  of  the  act,  it  has  been  fnlly 
removed.  The  same  Legislature,  at  its  succeeding  special  ses- 
sion, declared  that  the  act  in  question  should  not  be  "so  con- 
strued as  to  limit  or  aflfect  the  sight  of  action  upon  any  matter 
of  indebtedness,  or  cause  of  action,  existing  or  accruing"  be- 
fore its  enactment.  See  the  4th  section  of  the  act  of  Novem- 
ber 5,  1849,  entitled  "  An  act  to  amend  the  several  laws  con- 
cerning limitations  of  actions  "  («). 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 


Michael  O'Conker,  plaintiff  in  error,  m.   John  Mullen,   de- 
fendant in  error. 

Error  to  Sang  amen. 

It  is  erroneous  to  enter  ajudgment  in  damages,  where  the  action  is  debt  (a). 

Circuit  Courts  have  authority  to  allow  amendments  to  their  records,  during  the  term  at 
which  a  judgment  is  rendered,  without  notice  ;  and  they  may  allow  amendments  in  mat- 
ters of  form,  at  a  subsequent  term,  if  notice,  actual  or  constructiTe,  has  been  given  to  the 
opposite  party  (6). 

Mullen  commenced  this  action  in  the  Sangamon  county  Cir- 
cuit Court,  by  capias,  causing  O'Conner  to  be  held  to  bail,  and 
filed  his  declaration  in  debt.  On  the  20th  day  of  March,  at  the 
March  term,  1846,  the  defendant,  O'Conner,  being  in  default,  a 
writ  of  inquiry'  was  awarded,  and  the  jury  assessed  the  plain- 
tiff's damages  at  two  hundred  dollars.  It  was  thereupon  adjudo*. 
ed  "  that  the  plaintiff  recover  of  and  from  the  said  defendant 
the  sum  of  two  hundred  dollars,  for  his  damages,  assessed  as 
aforesaid,"  and  his  costs,  &c.  This  proceeding  was  before 
Treat,  Judge.  An  amended  record  shows,  that  at  the  August 
term,  1849,  of  the  said  Sangamon  county  Circuit  Court,  on 
motion  of  plaintiff,  the  judgment  rendered  in  this  cause,  at  the 
March  term,  1846,  was  amended  so  as  to  make  it  a  judgment 
that  the  plaintiff  recover  of  the  defendant  five  hundred  dollars, 
the  debt  in  the  plaintiff's  declaration  mentioned,  to  be  discharg- 

(a)  Trustees  <&e.  vs.  Chamberlain,  14  111.  R.  495. 

(o)  Chapman  vs.  Wright,  20  111.  R.  126. 

(6)  Lake  vs.  Morse,  post.  589;  Eyster  vs.  Eyster,  14  111.  R.  369  ;  Frame  vs.  Frame,  16  Ill.R 
158  ;  Shirley  vs  Phillips,  17  111.  R.  47.3  ;  Conghrati  vs.  Gutchens,  18  111.  R.  390;  Henckler  vs 
County  &c.,  27  111.  R.  40  ;  Sheppard  vs.  Wilson,  G  How.  U.  S.  R.  278— Post  60. 
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ed  by  the  payment  of  two  hundred  dollars — the  damages  as- 
signed by  the  jnry.  It  was  further  ordered  that  the  judgment 
by  default  be  so  amended  as  to  state  that  the  plaintiff  recover 
of  the  defendant  five  hundred  dollars,  the  debt  in  the  declara- 
tion mentioned,  to  be  discharged  by  the  payment  of  such  dam- 
ages as  he  has  sustained  by  reason  of  the  breach.  The  pro- 
ceedings upon  the  amended  record  were  before  Davis,  Judge. 
O'Conner  sued  out  the  writ  of  error,  and  assigns  for  error,  that 
the  verdict  and  judgment  are  in  damages,  when  they  should  have 
been  in  debt  and  damages ;  and  that  the  Court  had  no  authori- 
ty to  make  the  order  amending  the  judgment,  because  the  de- 
fendant below  had  not  any  notice  of  the  motion  to  amend. 

E.  N.  Powell,  for  plaintiff  in  error  : 

The  whole  proceedings  in  the  Court  below  were  erroneous. 
The  first  judgment  was  clearly  wrong.  The  amendment  of  the 
record,  without  notice  to  the  plaintiff  in  error,  was  equally 
wrong.     2d  Gilman,  Sears -y^.  Low. 

S.  T.  Logan,  for  defendant  in  error : 

The  clerk  was  guilty  of  a  misprison  in  entering  up  the  first 
judgment;  this  was,  therefore,  subject  to  be  corrected.  No 
complaint  that  amended  judgment  is, for  too  large  an  amount. 

It  was  simply  correcting  the  judgment  in  a  matter  of  form. 
The  means  of  correcting  the  judgment  are  in  the  record ;  no 
new  matter  of  fact  was  to  be  furnished,  or  new  inquiry  institu- 
ted. The  defendant,  if  he  had  been  notified,  could  not  possibly 
offer  any  objection  to  the  amendment,  and  therefor  notice  to 
him  was  unnecessary  and  useless. 

Powell,  in  reply : 

It  was  an  amendment  which  might  affect  the  rights  of  the 
parties,  and  therefore  notice  was  necessary.  Resort  should  have 
been  had  to  this  Court  to  correct  the  error.  The  error  was  in- 
curable in  the  Court  below.  Heyl  vs.  Stapp,  3  Scam.,  95; 
Jones  vs.  Loyd  et  al.,  Breese,  IH. 

Opinion  by  Mr.  Justice  Trumbull  : 

This  was  an  action  of  debt,  commenced  by  capias,  which  was 
duly  served   upon  O'Conner,  who  was  the   defendant  below. 


DECEMBER  TEEM,  1849.  59 

O'Conner  vs.  Mullen. 

The  declaration  is  upon  a  bond  for  the  conveyance  of  land,  and 
claims  five  hundred  dollars  debt,  and  three  hundred  dollars  dam- 
ages. Judgment  was  entered  by  default,  a  writ  of  inquiry 
awarded,  and  the  damages  assessed  at  two  hundred  dollars; 
whereupon  the  Circuit  Court,  at  its  March  term,  1846,  entered 
judgment  that  the  "  plaintifi"  recover  of  and  from  the  defendant 
the  sum  of  two  hundred  dollars,  for  his  damages  assessed  as 
aforesaid,"  but  omitted  to  enter  any  judgment  for  the  debt. 
This  Court  has  repeatedly  decided,  that  it  is  erroneous  to  enter 
up  judgment  in  damages,  when  the  action  is  debt.  Mayer  vs. 
Hutchinson,  2  Gil.,  266. 

To  obviate  the  objection  to  the  form  of  the  judgment,  the  de- 
fendant in  error,  since  the  record  has  been  pending  in  this  Court, 
has  had  the  judgment  amended  in  the  Circuit  Court,  so  as  to 
make  it  a  judgment  for  the  debt,  in  the  declaration  mentioned, 
to  be  discharged  upon  the  payment  of  the  damages  assessed  by 
the  jury ;  and  the  amended  record  is  now  filed  in  this  Court. 
The  amendment  was  made  at  the  August  term,  1849,  of  the  San- 
gamon Circuit  Court,  and  it  is  objected,  that  the  Court  had  no 
authority  to  make  the  amendment  at  a  term  subsequent  to  the 
one  when  the  judgment  was  rendered  ;  or,  if  it  had  such  author- 
ity, that  it  was  erroneous  to  allow  the  amendment,  except  on 
notice  to  the  opposite  party.  As  to  the  first  point,  we  have  no 
doubt  of  the  authority  of  the  Circuit  Court  to  allow  the  amend- 
ment. It  was  the  correction  of  a  judgment  in  a  matter  of  form 
only — of  a  mere  clerical  error,  which  all  courts  have  the  power, 
in  their  discretion,  at  any  time  to  allow.  The  case  of  Hunter 
vs.  Sherman,  2  Scam.,  539,  is  decisive  of  this  point.  But  in 
that  case,  which  shows  the  amendment  of  a  record  in  a  similar 
manner,  and  under  similar  circumstances  as  in  this,  it  will  be 
observed  that  notice  was  given  of  the  application  to  amend,  and 
we  think  notice  should  have  been  required  in  this  case  also. 
During  the  term  that  judgment  is  rendered,  and  while  the  re- 
cord is  before  the  Court,  an  amendment  of  this  character  could 
properly  be  made  without  special  notice  to  the  opposite  party, 
as  he  is  then  in  Court,  but  after  the  term  is  passed  at  which  the 
judgment  is  rendered,  the  parties  are  no  longer  before  the  Court, 
and  have  a  right  to  regard  the  case  as  finally  disposed  of.  If 
amendments  are  allowed  at  subsequent  terms,  it  should  only 
be  upon  actual  or  such  constructive  notice  to  the  opposite  par- 
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ty,  by  advertisement  or  otherwise,  as  the  Court  where  the  ap- 
plication is  made  may  prescribe,  when  the  parties  are  so  circum- 
stanced as  to  render  it  impracticable  to  give  actual  notice.  Be- 
tween the  time  of  the  entry  of  the  original  judgment  and  mak- 
ing the  amendment,  rights  of  third  persons  may  intervene,  or 
those  of  the  parties  may  be'  altered  so  as  to  be  affected  by  the 
amendment.  Hence  the  iniportance  of  giving  notice,  so  that 
the  Court  may,  if  it  thinks  proper,  allow  the  amendment,  upon 
such  terms  as  the  parties  may  be  able  to  show  will  be  just  in  the 
premises.  It  is  a  fundamental  j)rinciple,  that  a  party  is  never 
to  be  proceeded  against,  and  his  rights  judicially  determined, 
without  notice ;  and  an  order  or  judgment  entered  against  him 
in  a  matter  whereof  he  has  not  been  actually  or  constructively 
notified,  has  been  held  a  nullity,  even  though  no  notice  was  ex- 
pressly directed  by  statute.  Chase  vs.  Hathaway,  14  Mass., 
222. 

It  may  be,  that  in  this  particular  case,  the  defendant  below,  if 
notified  and  present,  could  not  have  shown  any  reason  why  the 
amendment  should  not  have  been  allowed,  but  in  some  other  case 
it  may  so  happen  that  a  good  reason  may  exist,  why  a  judgment 
should  not  be  amended  at  a  subsequent  term,  even  so  as  to  cor- 
rect a  formal  or  clerical  error,  except  it  be  upon  terms  so  as  to 
protect  intervening  rights.  The  law  acts  by  general  rules,  and 
will  not  allow  an  amendment  to  be  made  without  notice  to-day, 
and  require  notice  to-morrow,  where  the  cases  are  essentially 
the  same  {a). 

To  allow  a  party,  after  a  lapse  of  several  years  from  the  time 
judgment  was  entered,  to  come  into  Court,  and  on  his  ex  parte 
motion,  without  notice  to  the  opposite  party,  amend  the  record, 
would  be  establishing  a  most  dangerous  rule,  and  rendering  the 
records  of  the  Courts,  which  should  be  fixed  and  stable,  alto- 
gether uncertain  and  unreliable. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 

(a)  See  Cook  ys.  Wood,  24  111.  R.  296 ;  Octgen  vs.  Ross.  36  111.  R.  337;  Cox  vs.  Brackett,  41  111* 
R.  222  ;  Messenvey  vs.  Beckwith,  41  Ul.  R.  452 ;  McKendley  vs.  Buck,  43  111.  R.  490  ;  Ante  p. 
57,  note  a. 
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MiJEKAY  McConnel,  plaintiff  in  error,  vs.  Thomas  Holobush, 
Augustus  R.  Bukbank  and  Holloway  W.  Yansyckle,  de- 
fendants in  error, 

.Error  to  Pike. 

A  mortgagee  who  enters  upon  the  mortgaged  premises  for  condition  broken,  must  account 
for  the  rents  and  profits  actually  received,  or  which  might  have  been  received  bj'  reason- 
able care  and  prudence.  These  must  be  credited  as  so  much  paid  upon  the  mortgage, 
from  year  to  year;  first  in  extinguishment  of  the  interest,  and  then  of  the  principal. 

A  mortgagee  in  possession  is  authorized,  and  even  bound,  to  lay  out  money  to  keep  the  e.s- 
tate  in  necessary  repair,  and  to  preserve  it ;  but  he  is  not  authorized  to  make  new  im- 
provements, and  tack  the  expense  to  the  amount  due  upon  the  mortgage,  or  pay  it  out  of 
the  rents  and  profits;  except  under  extraordinary  circitmstances. 

Where  improvements  are  made  In  good  faith,  by  a  party  who  believed  he  had  made  a  valid 
purchase  of  the  premises,  and  the  expenditure  was  a  judicious  one  for  the  benefit  of  the 
estate,  such  party  may  be  allowed  for  them. 

Where  a  bill  or  answer  is  not  pertinent,  or  unnecessarily  reflects  upon  the  opposite  party, 
such  portions  of  it  should  be  stricken  out,  at  the  cost  of  the  solicitor  so  offending. 

Only  material  facts,  clearly  and  succinctly  set  forth,  should  be  stated,  either  in  a  bill  or 
answer,  and  neither  suitors  nor  solicitors  should  be  allowed  to  manifest  their  personal 
feelings  apon  the  records  of  the  Court. 

On  the  seventh  day  of  July,  A.  D.  1849,  Murray  McConnel 
filed  his  bill  of  complaint  in  the  Pike  Circuit  Court,  representing 
that  one  Mark  W.  Delahay,  on  the  18th  of  September,  1839, 
purchased  of  John  Manchester  the  property  known  as  the  Na- 
ples ferry,  together  with  certain  lands  described  in  the  bill, 
which  were  conveyed  to  him  by  deed,  duly  acknowledged,  &c., 
for  $9,000.  That  on  the  11th  day  of  October,  1839,  one  John 
Matthews,  one  of  the  defendants,  then  having  or  expecting  to 
have  some  interest  in  said  land  and  ferry,  for  the  sum  of  $3,000, 
sold  and  conveyed  the  same  to  said  Delahay.  That  on  the  said 
11th  of  October,  Delahay  being  indebted  to  said  John  Manches- 
ter, in  the  sum  of  $2,Y00,  due  twelve  months  thereafter,  secured 
the  same  by  a  mortgage  upon  said  land,  (not  including  tlie  fer- 
ry) which  mortgage  was  duly  executed,  &c.  That  after- 
wards, to  wit,  on  the  14th  day  of  February,  1840,  said  Delahay, 
for  the  sum  of  $2,200 — $200  to  him  in  hand  paid,  sold  and  con- 
veyed the  said  land  and  ferry  to  said  McConnel,  by  deed,  &c., 
and  gave  him  possession.  That  the  said  John  Manchester  was 
indebted  to  one  William  McKee,  executor  of  Jesse  McKee,  de- 
ceased, and  on  or  about  the  10th  of  January,  1843,  said  McKee, 
as  executor,  filed  a  creditor's  bill  in  the  Pike  Circuit  Court 
against  the  said  John  Manchester,  John  Matthews  and  others, 
the  object  of  which  bill  was  to  subject  the  debt  due  from  Dela- 
hay to  Manchester,  to  the  payment  of  the  debt  due  from  Man- 
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Chester  to  McKee,  executor,  &c.,  and  to  sell  the  interest  said 
John  Manchester  had  in  the  lands,  through  and  by  virtue  of  said 
mortgage  from  Delahay  to  Manchester,  to  pay  the  debt  due  from 
Manchester  to  McKee.  In  that  suit  such  proceedings  were  had 
as  that,  on  the  8th  of  April,  1848,  a  final  decree  was  had  in  fa- 
vor of  McKee,  executor,  directing  the  payment  to  him  of  the 
Bum  of  $2,617  93,  within  ninety  days,  and  tha^  in  default  of 
such  payment,  the  said  land,  or  so  much  thereof  as  would  be  suf- 
ficient to  pay  the  said  debt,  should  be  sold. 

McConnel  sets  up  that  he  is  the  owner  of  said  land  and  fer- 
ry, subject  only  to  the  said  mortgage  from  Delahay  to  Man- 
chester, and  that  the  object  and  intention  of  his  bill  is  to  be  per- 
mitted to  redeem  said  land  from  said  mortgage.  With  that  view 
he  was  ready  to  pay  said  McKee  the  amount  of  said  decree,  but 
that  upon  application  to  McKee  for  that  purpose,  he  informed 
him,  McConnel,  that  he,  McKee,  had  no  interest  in  said  de- 
cree, but  that  he  had  sold  all  his  interest  therein  to  John  Mat- 
thews, Thomas  Holobush  and  Augustus  E.  Burbank,  and  that 
he,  McKee,  would  not  receive  said  money.  That  McConnel 
was  then  informed  by  D.  A.  Smith,  solicitor  for  said  Matthews, 
Holobush  and  Burbank,  that  they  would  not  receive  said  money  ; 
that  they  denied  the  right  of  McConnel  to  pay  said  money  or 
to  redeem  said  land  from  said  mortgage ;  but  said  Matthews, 
Holobush  and  Burbank  claimed  as  purchasers  from  said  McKee, 
that  they  had  a  right  to  sell  said  land  and  ferry  to  raise  the 
money  decreed  to  be  paid,  and  that  they  should  do  so,  without 
regard  to  McConnel's  rights.  That  the  said  John  Manchester 
and  his  wife  are  dead,  and  that  the  said  John  Matthews  is  ad- 
ministrator of  said  Manchester,  and  that  no  others  than  the  said 
Holobush,  Matthews,  Burbank  and  the  estate  of  the  said  John 
Manchester,  have  any  interest  in  said  mortgage  or  the  money 
therein  secured  to  be  paid.  Admits  that  the  sum  of  money  is 
due  as  stated  by  the  decree,  but  that  said  parties  are  indebted 
to  complainant  in  a  much  larger  sum,  for  the  rents,  issues  and 
profits  arising  from  said  lands  and  ferry,  &c.,  which  should  be 
applied  in  satisfaction  of  that  decree.  That  neither  Delahay 
nor  McKee,  as  executor,  have  any  interest  in  said  land  and  ferry 
That  said  Holobush,  Matthews  and  Burbank,  have  no  interest 
in  said  land  or  ferry,  except  as  they  claim  under  said  mortgage, 
and  that  that  claim  has  been  extinguished  by  said  use  and  occu- 
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pation.  That  they  retain  possession  of  said  land  and  ferry,  and 
refuse  to  account  for  the  profits  &c.,  and  insist  upon  their  right 
to  sell  the  land  under  the  decree.  Prays  that  he  be  permitted 
to  pay  off  the  mortgage  and  redeem  the  land  &c. ;  that  an  ac- 
count may  be  taken  of  said  rents  and  profits  of  said  land  and 
ferry,  and  that  he  be  put  in  possession  thereof. 

This  bill  was  subsequently  amended,  alleging  the  insolvency 
and  pecuniary  embarrassment  of  Matthews,  Holobush  and  Bur- 
bank,  and  they  were  enjoined  from  selling  said  land  and  ferry. 
Matthews,  Holobush  and  Burbank  answer,  admitting  the  truth  of 
the  bill,  except  as  follows  :  They  deny  that  the  deed  of  the  14th 
February,  1846,  from  Delahay  to  McConnel,  was  absolute,  but 
aver  that  it  was  but  a  mortgage,  to  secure  the  payment  of  a  debt 
of  $1,500  or  $2,000  due  to  him,  one  Yansyckle,  and  another. 
They  deny  that  complainant  has  any  title  to  the  premises,  but 
admit  he  might  have  had,  if  he  had  redeemed  in  time,  but  has 
not  now  a  right  to  redeem.  They  deny  that  complainant  offer- 
ed to  pay  McKee,  or  that  he  refused  to  receive  the  money. 
They  deny  that  they  are  indebted  to  the  complainant  for  rents 
&c.,  or  on  any  other  account.  Aver  that,  on  the  18th  June, 
1845,  McKee  sold  to  John  Matthews  his  interest  in  the  land  and 
the  judgment  &c.,  mentioned  in  the  bill,  and  on  the  25th  of  June, 
1845,  he  sold  two-thirds  thereof  to  the  other  defendants.  That 
respondents  erected  a  warehouse  on  the  premises  in  the  fall  of 
1845,  after  McKee  had  obtained  a  title  to  the  premises,  under 
the  decree  against  John  Manchester,  which  was  reversed,  and 
before  any  steps  had  been  taken  to  procure  a  reversal  of  that 
decree;  which  warehouse  cost  $1,100.  They  deny  that  they 
took  possession  of  said  land  and  ferry  &c.  prior  to  the  18th  of 
June,  1845.  They  aver  that  they  purchased  of  Thomas  Man- 
chester his  interest  in  the  premises  on  the  25th  of  April,  1848. 
And  that  at  April  term,  1848,  McKee,  as  executor,  obtained  a 
judgment  by  confession  against  the  defendant,  John  Matthews, 
as  administrator  of  John  Manchester,  for  the  use  of  the  defend- 
ants, for  $980  21  debt  and  $480  29  damages.  That  in  a  suit 
by  complainant  against  Delahay,  to  foreclose  his  mortgage  be- 
fore referred  to,  a  decree  was  entered  by  agreement,  extinguish- 
ing his  claim  against  Delahay,  and  transferring  Delahay's  title 
to  the  complainant. 
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John  Matthews  died,  and  Holobush,  as  his  administrator,  ap- 
pears and  answers.  Vansyckle  was  appointed  administrator  of 
John  Manchester,  in  place  of  John  Matthews,  deceased,  who 
appears  and  answers  and  admits  the  sale  to  and  mortgage  from 
Delahay,  as  charged  in  the  bill.  That  no  part  of  that  mortgage 
was  ever  paid  to  intestate  or  his  administrator,  and  claims  the 
balance  due  on  the  mortgage,  after  deducting  the  amount  of  the 
decree  in  favor  of  McKee.  Does  not  claim  any  interest  in  the 
land  except  to  secure  payment  &c.  That  the  sale  by  John  to 
Thomas  Manchester  of  the  mortgage,  and  the  foreclosure  and 
purchase  by  Thomas,  were  fraudulent  and  void,  and  that  at  the 
time  of  his  death,  J.  Manchester  was  indebted  to  others  besides 
McKee,  in  the  sum  of  $3,000,  and  among  others  to  Yansyckle ; 
and  in  proof  of  the  fraud,  refers  to  the  decree  in  McKee's  case. 

The  exhibits  referred  to,  and  filed  with  the  bill  and  answers, 
are  not  necessary  to  an  understanding  of  the  opinion. 

Proofs  were  taken  of  the  erection  of  the  warehouse,  and  of 
its  value,  also  as  to  the  annuah value  of  the  lands  and  ferry  fran- 
chise, and  also  as  to  the  solvency  of  the  respondents  of  the  bill. 
But  these  proofs  are  uncertain  and  indefinite,  and  not  useful  in 
the  examination  of  the  points  decided. 

On  the  22d  of  Sept.,  1849,  this  suit  was  heard  before  Min- 
shall,  Judge,  upon  bill,  amended  bill,  answers  thereto  and  repli- 
cations, exhibits,  depositions  and  other  proofs,  when  the  injunc- 
tion was  dissolved,  and  the  bill  dismissed  with  costs. 

McConnel,  the  complainant  below,  sues  out  this  writ  of  error. 

M.  McCoKNEL,  pro  se,  claims : 

That  he  stands  in  the  place  of  Delahay,  as  to  this  mortgage, 
and  has  the  right  to  redeem  from  the  same ;  and  is  not  barred 
by  the  proceedings  in  favor  of  McKee  against  Manchester  and 
others.  Hubbel  vs.  The  Adm'rs  and  Heirs  of  Bradwell,  8  Ohio, 
227;  Ormsby  vs.  Philhps,  4  Dana,  233  ;  Stapp  vs.  Phillips,  7 
Dana,  300 ;  Watson  vs.  Phelps,  20  Wendell,  260 ;  Henderson 
vs.  Stuart,  4  Hawks,  256;  Sands  vs.  Frost,  5  Pickering,  267. 

Complainant  claims  the  rents  and  profits  from  the  defendants, 
upon  the  ground  that  he  is  the  owner  of  the  land,  having  the 
right  to  redeem,  and  that  they  occupy  the  position  of  mortga- 
gees in  possession  of  the  mortgaged  premises,  and  bound  to  pay 
rent  to  the  mo;rtgagor;  first,  to  be  applied  to  the  payment  of 
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the  interest  yearly,  as  the  same  accrued,  and  then  to  the  pay- 
ment of  the  principaL  And  if  so  applied,  the  defendants  would 
be  indebted  to  him.  Revised  Statutes  of  1845,  page  93,  section 
3  ;  2d  United  States  Chancery  Digest,  p.  236,  sec.  Y,  and  p. 
202,  sec.  19;  Tirrel  vs.  Merril,  17th  Mass.  Rep.,  117;  Bain- 
bridge  vs.  Owen,  2  J.  J.  Marshall,  467 ;  Saunders  vs.  Frost,  5th 
Pickering,  270 ;  Reed  vs.  Reed,  10th  Pickering,  398  ;  Van  Bu- 
ren  vs.  Olmstead,  5  Paige,  from  9  to  18. 

The  defendants  claim  compensation  for  building  a  warehouse 
on  the  premises,  before  the  commencement  of  this  suit.  To 
which  complainant  objects,  and  cites  the  following  authorities  to 
prove  that  they  should  not  be  paid  therefor.  5  Gilman's  Rep., 
Smith  vs.  Sinclair,  p.  108  ;  Reed  vs.  Reed,  10  Pickering,  398  to 
401. 

The  complainant  admits  that  the  question  of  costs  is  within 
the  discretion  of  this  Court,  and  claims  that,  owing  to  the  course 
pursued  by  the  tenants  in  possession,  in  defending  this  suit,  and 
refusing  to  account  for  rents  and  profits,  they  are  in  duty  bound 
to  pay  all  the  costs.  Saunders  vs.  Frost,  5  Pickering,  273  and 
274. 

David  A.  Smith,  for  defendants  in  error : 

The  decree  that  was  rendered  at  the  April  term,  1848,  of  the 
Circuit  Court  of  Pike,  in  favor  of  McKee,  executor  of  McKee, 
deceased,  vs.  The  heirs  of  John  Manchester,  deceased,  McCon- 
nel and  others,  was  for  a  sale  of  all  the  right,  title  and  interest 
of  the  parties  to  that  suit,  of,  in  and  to  certain  real  estate  de- 
scribed in  the  decree,  to  pay  and  satisfy  to  said  McKee,  as  ex- 
ecutor, certain  judgments  against  John  Manchester  and  others; 
the  said  John  Manchester  having  alienated  fraudulently  a  cer- 
tain mortgage  (the  oldest  incumbrance  on  the  property  in  con- 
troversy) to  Thomas  Manchester,  and  he  having  foreclosed  the 
same  and  bought  in  the  property  on  the  18th  day  of  December, 
1841.  (See  master's  deed  to  him  7th  June,  1843,  recorded  9th 
Sept.,  1843.)  The  decree  of  the  8th  of  April,  1848,  so  extin- 
guished, or  rather  settled,  the  subsisting  equities  of  the  parties 
to  the  same ;  that  they  have  no  right  to  go  behind  the  decree, 
and  assert  any  equity  originating  before  the  decree.  If  such  a 
course  of  practice  is  tolerated,  there  will  be  no  end  to  contro- 
versy, and  nothing  can  possibly  be  accomplished  by  a  final  judg- 
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ment  or  decree,  in  the  way  of  binding  the  interests  or  equities 
of  the  parties  thereto,  McConnel  is  claiming  a  right  to  redeem 
from  a  certain  mortgage,  and  an  account  of  rents  and  profits, 
all  dating  long  before  said  decree.  He  does  not  pretend  to  as- 
sert any  equity,  having  its  origin  since  the  decree.  In  the  teeth 
of  that  decree,  for  the  sale  of  his  interest  in  the  lands  in  con- 
troversy, he  says  he  is  the  owner  of  the  lands  by  virtue  of  a 
conveyance  dating  in  1840,  and  that  he  is  entitled  to  an  account 
of  rents  and  profits  of  the  same  since  1843.  In  what  does  such 
a  pretence  diflfer  from  any  case  in  which  the  lands  of  a  defendant 
are  to  be  sold  by  judgment  or  decree  of  Court?  Could  he  be 
heard  to  allege  against  the  execution  of  such  judgment  or  de- 
cree, that  he  was  the  owner  of  the  lands,  and  entitled  to  an  ac- 
count of  the  rents  and  profits  ?  If  so,  a  plaintiff,  or  complain- 
ant, who  seeks  the  execution  of  a  judgment  or  decree  for  the 
sale  of  lands  to  satisfy  his  demands  as  a  judgment  or  decree 
creditor,  may  travel  in  a  perfect  and  perpetual  circle,  and  will 
never  attain  his  right.  Such  a  proposition  is  so  preposterous 
that  it  only  needs  to  be  named,  in  order  to  be  condemned,  as 
absurd  and  unjust  to  the  very  last  degree. 

We  have  no  more  right  to  go  behind  the  decree  of  April,  1848, 
to  assert  any  equity,  than  the  complainant  in  this  case  has. 
On  this  principle  we  cannot  claim  compensation  for  the  ware- 
house we  built  in  the  fall  of  1845.  But  ff  the  decree  of  April, 
1848,  is  to  be  disturbed  as  to  any  of  its  legal  consequences, 
and  against  which  we  protest,  and  we  are  to  be  held  answerable 
for  the  rents  and  profits  since  June,  1845,  then  for  every  per- 
manent and  valuable  improvement  to  the  property,  made  before 
the  coinplainant  proceeded  to  reverse  the  decree  of  the  Septem- 
ber term,  1844,  we  are,  on  equitable  principles^  entitled  to 
reimbursement  for  the  value  of  the  same :  because  we  made 
them  after  the  strife  was  apparently  ended  by  a  decree  of  the 
Circuit  Court,  in  which  all  the  parties  to  the  same  were  acquj-' 
escing  when  the  improvements  were  made. 

The  improvements  that  may  be  made  by  a  party  to  a  suit 
pendente  lite,  he  has  no  right  to  claim  reimbursement  for,  on  the 
principle,  pendente  lite  nihil  innovitur.  No  impediments 
ought  to  be  thrown  in  the  way  of  a  mortgagor,  or  those  claiming 
under  him,  when  the  right  to  redeem  is  properly  asserted.  If  a 
mortgagee  or  his  assignee  could,  before  foreclosure,  or  during 
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the  pendency  of  a  suit  to  redeem,  be  allowed  for  permanent  and 
valuable  improvements,  by  an  extravagant  application  of  means 
for  improvement,  he  could  generally  so  embarrass  the  right  of 
redemption,  that  it  would  (if  not  beyond  the  means  of  the  mort- 
gagor or  his  assignee,)  be  worth  httle  or  nothing.  But  not  so 
in  regard  to  improvements  made  after  the  foreclosure  of  a  lien 
and  sale  and  where  all  the  parties  to  the  foreclosure  are  acqui- 
escing in  the  same.  If  any  of  them  afterwards  become  dissat- 
isfied with  the  decree,  and  procure  its  reversal,  and  success- 
fully assert  a  claim  for  rents  and  profits  accruing  before  the  re- 
versal, can  anything  be  more  manifestly  equitable  than  that  they 
should  account  for  the  increase  in  the  valSe  of  the  subject  mat- 
ter of  controversy,  when  that  increase  was  had  or  made  before 
the  movement  of  strife,  to  reverse  or  modify  the  decree  ?  He 
that  would  have  equity  must  do  equity.  See  case  Manchester 
and  others  vs.  McKee,  executor  of  McKee,  4,  Gilman,  511 ; 
Smith  vs.  Sinclair,  5,  Gilman,  108  ;  The  People  on  relation  of 
McKee,  executor,  vs.  Gilmore,  ibid,  242. 

Admitting,  only  for  the  sake  of  argument,  that  the  defendants 
are  indebted  to  the  comjilainant  for  rents  and  profits,  he  cannot 
enjoin  the  execution  of  the  decree,  because  there  is  no  proof  of 
their  insolvency,  and  his  remedy  would  be  by  action  of  debt  or 
assumpsit.  # 

Opinion  of  Mr.  Justice  Caton  : 

This  bill  M^as  filed  by  the  complainant,  to  redeem  from  a  mort- 
gage, executed  by  his  grantor  prior  to  the  date  of  his  convey- 
ance. The  mortgage  was  executed  to  John  Manchester,  on  the 
11th  day  of  October,  1 839,  for  $2,700.  On  the  ]  ('th  of  January, 
1843,  McKee,  a  judgment  creditor  of  Manchester,  filed  a  bill 
against  him  and  others,  to  subject  his  interest  in  the  mortgaged 
premises  to  sale,  to  satisfy  his  judgments ;  and  on  the  8th  of 
April,  1848,  a  decree  was  entered  in  the  Circuit  Court,  in  obe- 
dience to  a  mandate  of  this  Court,  directing  the  defendants  in 
that  suit,  or  some  of  them,  to  pay  to  McKee  the  sum  of  $2,617  93, 
within  ninety  days,  or  that  the  premises  be  sold.  The  present 
complainant  was  one  of  the  defendants  in  that  suit.  Pending 
the  former  suit,  ill  June,  1845,  McKee  assigned  his  claim  against 
Manchester  to  John  Matthews,  who  shortly  afterwards  assigned 
two-thirds  of  the  claim  to  Holobush  and  Burbank.     Matthews 
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seems  to  have  had  possession  of  the  premises,  or  a  part  of  them, 
since  some  time  in  the  year  1843,  and  Holobush  and  Burbank 
went  into  the  joint  possession  with  him,  under  their  claim,  in 
June,  1845,  the  time  when  thej  acquired  their  interest,  and  have 
since  that  time  erected  a  warehouse  upon  the  premises,  at  an 
expense  of  $1,100,  and  have  enjoyed  the  rents  and  profits  of  the 
whole  premises,  and,  as  is  alleged,  have  committed  waste  on  the 
premises,  which  the  complainant  prays  to  have  applied  in  extin- 
guishment of  the  amount  due  upon  the  decree  and  mortgage. 

Previous  to  the  filing  of  this  bill,  John  Manchester  died,  and 
Matthews  was  appointed  administrator  of  his  estate,  who  was 
made  a  defendant,  as  well  in  his  representative  as  in  his  individual 
capacity.  Since  the  bill  was  filed  Matthews  has  died,  and  the  de- 
fendant Holobush  was  appointed  administrator  of  his  estate,  and 
Yansyckle  was  appointed  administrator  de  honis  non  of  the  estate 
of  John  Manchester,  deceased,  and  as  such,  was  made  defend- 
ant, appeared  and  answered.  This  is  the  substance  of  the  facts, 
as  established  by  the  pleadings,  exhibits  and  proofs,  in  this  re- 
cord, upon  which  the  rights  of  the  parties  are  to  be  determined, 
except  as  to  the  amount  of  the  rents  and  profits.  Although 
some  alluision  is  made  in  the  answers  to  the  proceedings  in  all 
of  the  various  suits,  which  have  at  different  times  been  pending 
in  this  and  in  the  Circuit  Court,  yet  thev  were  not  made  exhib- 
its, nor  were  they  produced  upon  the  hearing,  and,  consequently, 
we  cannot  look  into  them  to  see  whether  the  rights  claimed  by 
the  complainajit  would  be  affected  by  them  or  not,  except  the 
decree  rendered  by  the  Circuit  Court  of  Pike  County,  in  the  case 
of  McKee  vs.  Manchester  et.  al.,  which  was  made  an  exhibit  by 
the  bill,  and  a  certified  copy  of  which  was  produced  on  the 
hearing. 

The  case  then  is  simply  this :  McConnel  purchased  certain 
premises  subject  to  a  mortgage.  McKee  became  entitled  to  a 
part  of  the  money  due  on  the  mortgage,  and  obtained  a  decree 
for  the  sale  of  the  premises,  to  pay  his  claim.  McConnel  filed 
this  hill  against  the  assignees  of  McKee,  and  the  administrator  of 
the  estate  of  the  mortgagee,  and  seeks  to  disencumber  the  land  by 
the  payment  of  the  amount  due  upon  the  mortgage,  to  those  enti- 
tled to  receive  it;  and  asks  that  certain  rents  and  profits,  received 
by  the  assignees  of  McKee,  be  apphed  in  extinguishment  of  the 
amount  due  them.  The  case  when  thus  simplified,  presents  no  dif- 
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ficulty  of  sufficient  importance  to  invite  discussion.  It  is  certainly 
not  necessary  to  cite  authorities,  to  show  that  the  grantee  of  the 
mortgage  may  file  a  bill,  to  redeem  from  the  mortgage,  and 
have  it  satisfied.  The  fact  that  a  part  of  the  money  secured  by 
the  mortgage,  has  become  due  to  other  parties  than  the  mort- 
gagee, cannot  affect  this  right.  It  is  true  that  McConnel  was  a 
party  to  the  suit,  in  which  the  right  of  McKee  was  established 
to  a  part  of  the  money  secured  by  the  mortgage,  but  this  in  no 
way  abridges  his  right  to  redeem,  but  the  decree  in  that  case 
rather  confirms  such  right,  for  it  authorizes  any  of  the  defend- 
ants in  that  suit  to  pay  the  amount  decreed  to  McKee.  No 
complaint  can  be  made  against  the  present  complainant,  because 
he  did  not  interpose  a  defence  there.  The  truth  is,  he  had  no 
defence,  nor  does  he  now  pretend  that  he  had  any.  He  had  no- 
thing to  say  why  McKee  should  not  be  declared  to  be  entitled  to 
a  part  of  the  money  secured  by  the  mortgage.  It  was  a  mat- 
ter of  indifference  to  him,  to  whom  the  money  went.  At  the 
time  that  case  was  set  for  hearing,  in  1844,  he  had  no  claim 
against  McKee,  or  his  assigns,  for  rents  and  profits,  and,  conse- 
quently, nothing  to  allege  in  diminution  of  their  claim.  If  he 
had  had  such  claim,  then  it  would  have  been  lost  by  his  not 
having  interposed  it,  when  he  had  an  opportunity.  But  McKee's 
assignees  did  not  go  int^o  possession  under  that  claim,  till  June, 
1845,  which  was  some  time  after  that  cause  was  set  for  hearing, 
and,  consequently,  he  had  no  opportunity  of  setting  up  the  rents 
and  profits  since  received.  Surely  he  must  have  a  right  to  set 
up  subsequent  equities. 

The  rights  of  the  defendants,  as  assignees  of  McKee,  to  an 
interest  in  or  lien  upon  this  land,  were  derived  from  and  depend 
upon  the  mortgage,  and  by  virtue  of  those  rights  they  maintained 
the  possession,  and  received  the  rents  and  profits  ;  and  their 
possession  was  to  the  extent  of  those  rights,  the  same  as  the  pos- 
session of  a  mortgagee  under  the  mortgage.  A  mortgagee  who 
enters  upon  the  mortgaged  premises  for  condition  broken, 
must  account  for  the  rents  and  profits  actually  received,  or 
which  might  have  been  received  by  reasonable  care  and  pru- 
dence. Yan  Buren  vs.  Olmstead  et  al.,  5  Paige,  9.  This 
amount  must  be  credited  as  so  much  paid  upon  the  mortgage, 
from  year  to  year,  first  in  extinguishment  of  the  interest,  and  then 
of  the  principal.     That  rule,  however,  should  only  be  applied, 
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in  this  case,  to  the  extent  of  the  defendants'  interest  in  the  mort- 
gage, as  assignees  of  McKee.  And  should  the  rents  and  profits 
exceed  the  amount  due  them,  the  excess  cannot  be  applied  in 
satisfaction  of  the  balance  due  upon  the  mortgage,  which  goes 
to  other  parties ;  but  the  complainant  ma,y  have  a  decree  again^ 
them,  for  the  excess,  should  there  be  any.  It  is  true,  that  Mat- 
thews, one  of  the  original  defendants,  was,  at  the  time  the  bill 
was  filed,  administrator  of  the  mortgagee,  but  he  was  in  posses- 
sion, not  as  such  administrator,  but  as  assignee  of  McKee,  and 
hence  the  estate  of  Manchester  ought  not  to  be  held  responsible 
for  any  portion  of  the  rents  and  profits  received  by  him. 

Almost  the  only  new  fact  set  up  in  the  answer,  which  is  sus- 
tained by  the  proof,  is  the  erection  of  th^  warehouse  upon  the 
premises,  by  the  defendants.     For  this  they  claim  an  allowance. 

A  mortgagee  in  possession  is  authorized,  and  even  bound,  to 
lay  out  money  to  keep  the  estate  in  necessary  repair,  and  to  pre- 
serve it ;  but  he  is  not  authorized  to  make  new  improvements, 
and  tack  the  expense  to  the  amount  due  upon  the  mortgage,  or 
pay  it  out  of  the  rents  and  profits,  except  under  very  extraordi- 
nary circumstances  (a).  Smith  vs.  Sinclair,  5  Gilm.,  108.  It  was 
argued  as  if  the  record  showed  that  this  improvement  was  made 
after  the  premises  were  purchased  by  the  defendants,  under  the 
first  decree,  in  favor  of  McKee,  and  before  that  decree  was 
reversed,  and  the  sale  to  them  under  it  set  aside  by  this  Court, 
as  reported  in  4:th  Gilman.  Unfortunately  the  proper  evidence 
of  those  proceedings  is  not  found  in  this  record,  and  we  cannot 
base  a  decree  upon  the  evidence  of  the  facts  found  in  a  reported 
case.  Were  these  facts  properly  established,  and  were  we  con- 
vinced that  the  impi-ovement  was  made  in  good  faith,  the  defend- 
ants believing  that  they  had  made  a  valid  purchase  of  the  premi- 
ses, and  that  the  expenditure  was  a  judicious  one,  for  the  benefit 
of  the  estate,  we  think  they^hould  be  allowed  for  them.  And,  as 
the  case  will  have  to  be  remanded,  we  think  it  but  just  and 
equitable  that  the  defendants  should  be  allowed  to  amend  their 
answer,  so  as  to  insert  the  proper  averments,  and  make  the  nec^ 
essary  exhibits,  to  prove  the  facts  we  have  alluded  to ;  but  no 
other  amendments  must  be  allowed.  Should  the  defendants  not 
be  allowed  for  the  erection  of  this  warehouse,  then,  in  taking  the 
account  of  the  rents  and  profits,  the  use  of  the  warehouse  should 
be  excluded ;  but  if  they  are  allowed  for  it,  then  they  should 

(a)  McCumber  vs.  Gilman,  15  111.  R.  383 ;  Blair  ts.  Chamblin,  39  TU.  R.  539. 
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allow  for  its  use.  Upon  this  basis,  we  have  not  before  us  the 
necessary  data  upon  which  we  can,  satisfactorily,  compute  the 
amount  with  which  the  defendants  should  be  charged. 

The  decree,  therefore,  will  have  to  be  reversed,  and  the  suit 
remanded,  with  leave  to  the  defendants  to  make  the  amendments 
we  have  specified,  and  with  directions  to  the  Circuit  Court  to 
enter  a  decree  establishing  the  right  of  the  complainant  to  re- 
deem, by  paying  the  amount,  if  any  thing,  due  to  the  assignees  of 
McKee ;  and  by  bringing  into  the  Circuit  Court,  subject  to  its 
future  order,  the  balance  that  shall  be  found  due  upon  the 
mortgage,  after  deducting  the  amount  decreed  to  McKee,  as  so 
much  money  paid  at  the  date  of  that  decree.  The  Circuit 
Court  will  also  be  directed  to  determine,  whether  the  defend- 
ants are  entitled  to  an  allowance  for  the  erection  of  a  warehouse 
upon  the  mortgaged  premises,  according  to  the  principles  above 
laid  down,  and  to  take  an  account  of  the  rents  and  profits  of  the 
mortgaged  premises,  for  which  the  defendants  are  responsible, 
and  of  the  waste  committed  by  them  on  the  mortgaged  premises, 
if  any,  and  to  set  oft'  the  same  against  the  amount  due  to  the 
defendants  as  assignees  of  McKee,  and  the  amount,  if  any 
thing,  which  they  shall  be  allowed  for  the  erection  of  the  ware- 
house. And  if  any  thing  shall  be  found  due  to  the  defendants 
Holobush  and  Burbank,  that  the  complainant  be  decreed  to  pay 
the  same  to  them,  Holobush  to  receive  one-third  part  thereof, 
as  administrator  of  John  Matthews,  deceased.  And  if  it  sha  1 
be  found,  upon  taking  said  account,  that  any  thing  is  due  to  the 
complainant,  a  decree  for  the  same  be  entered  in  his  favor  against 
the  said  Holobush  and  Burbank.  One-third  part  thereof  to  be 
paid  out  of  the  estate  of  the  said  John  Matthews,  deceased,  if 
there  are  assets  in  the  hands  of  the  administrator  sufiicient  to 
pay  the  same. 

The  question  of  costs  alone  remains  to  be  considered.  Ordi- 
narily, upon  a  bill  filed  to  redeem,  the  complainant  does  not 
recover  costs ;  and  most  frequently  he  has  to  pay  costs  to  the 
defendant,  although  he  obtaius  a  decree  in  his  favor.  In  this 
case,  however,  the  complainant  seeks  other  relief  than  that  of  a 
mere  right  of  redemption.  One  object  of  his  bill  is  to  establish 
his  right  to  rents  and  profits,  and  to  have  them  set  off"  against 
the  amount  due  the  defendants.  In  this  case,  also,  a  considera- 
ble portion  of  the  depositions  taken  by  the  defendants,  were 
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upon  an  entirely  immaterial  point,  and  quite  unnecessary.  Most 
of  the  answer,  too,  is  either  not  pertinent,  or  unnecessarily  and 
improperly  reflects  upon  the  opposite  party,  and  upon  motion  in 
the  Circuit  Court  would  have  been  stricken  out,  at  the  cost  of 
the  defendant's  solicitor.  Onl}''  material  facts,  clearly  and  suc- 
cinctly set  forth,  should  be  stated  either  in  a  bill  or  answer,  and 
neither  suitors  nor  solicitors  should  be  allowed  to  manifest  their 
personal  feeling  upon  the  records  of  or  before  the  Court;  and 
this,  we  hope,  is  the  last  time  that  we  shall  be  called  upon  to 
notice  so  reprehensible  a  practice,  by  any  one. 

In  the  Circuit  Court  each  party  will  have  to  pay  his  own 
costs,  except  the  costs  of  the  defendant  Yansyckle,  which  must 
be  paid  by  the  complainant. 

Decree  reversed. 


William   Dickhut,    plaintiff  in   error,    vs.    Thomas    Duekell, 

defendant  in  error. 

Error  to  Adams. 


Where  a  motion  for  a  new  trial  was  made  in  the  Court  below  and  overruled,  the  evidence 
embodied  in  a  bill  of  exceptions,  but  no  allusion  piade  in  the  bill  to  the  motion  or  decis- 
ion of  the  Court  thereon,  the  decision  of  the  Circuit  Court,  in  overruling  the  motion,  will 
not  b"  reviewed  by  this  Court. 

Where  a  bill  of  exceptions  was  signed  and  filed  several  days  after  the  trial  took  place,  em- 
bracing the  evidence  and  instructions  of  the  Court,  and  concluding,  "  To  all  of  which 
said  defendant  excepts,"  no  error  predicated  upon  such  bill  can  be  noticed  by  this  Court. 

A  party,  to  avail  himself  of  an  exception  to  a  decision  of  the  Circuit  Court,  must  take  the 
exception  at  the  time  the  decision  is  made  ;  and  the  bill  of  exceptions  must  affirmatively 
show  that  it  was  taken  at  that  time  (a). 

This  Court  will  not  presume  that  an  exception  was  taken  at  the  proper  time,  merely  because 
the  Judge  who  tried  the  cause  has  signed  a  bill  of  exceptions,  wlien  the  bill  does  not 
show  upon  its  face  at  what  time  the  exceptions  were,  in  fact,  taken. 

An  estrblished  rule  of  practice,  which  has  been  acted  upon  for  several  years,  ought  not  to 
be  changed,  even  admitting  that  at  the  beginning  it  would  have  been  better  if  a  different 
rule  had  prevailed. 

Where  a  demurrer  is  sustained  to  a  plea,  and  the  defendant  is  required  to  answer  over,  and 
he  does  file  other  pleas,  the  demurrer  is  waived,  and  the  decision  upon  it  cannot  be  as- 
signed for  error. 

To  an  action  on  a  covenant  for  the  delivery  of  a  specific  quantity  of  lumber,  the  party  rely- 
ing on  a  performance  of  his  covenant,  must  in  his  plea  aver  that  he  was  ready  and  able  to 
deliver  the  lumber  at  the  time  and  place  mentioned  in  the  covenant. 

An  averment  that  the  covenantee  was  then  and  there  informed  and  advised  that  the  lumber 
was  ready  tor  him,  is  in.sufficient. 

This  was  an  action  of  covenant  instituted  in  the  Adams  Cir- 
cuit Court,  by  the  defendant  in  error  against  the  plaintiff  in  error, 
upon  a  sealed  agreement  of  the  parties,  in  substance  as  follows, 
viz  : 

(a)  Neece  vs.  Haley,  23  111.  R.  416 ;  I.  (9.  R.  R.  Co.  vs.  Palmer,  24  lU.  R.  43;  Daniels  vs. 
Shieds,  38  111.  R.  198  ;  McClurken  vs.  Ewing,  42  111.  R.  285 ;  Sheppard  vs.  Wilson,  6  How, 
U.  S.  E.  276. 
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"  That  the  said  Thomas  Durrell  agrees  to  raft  at  Hill's  mill, 
on  the  Wisconsin  river,  110,000feet  of  pine  lumber,  which  belongs 
to  said  William  Dickhut,  and  Robert  Bennison,  and  to  dehver 
said  raft,  in  good  order,  on  the  wharf  at  the  city  of  Quincy,  as 
soon  as  the  same  can  be  done ;  all  at  the  expense  and  charge  of 
the  said  Durrell.  In  consideration  of  which  the  said  Dickhut 
agrees  to  pay  the  said  Durrell  $3Y0,  when  said  lumber  shall  be 
delivered  as  aforesaid. 

"  William  Dickhut,  (seal.) 
"  Thomas  Durrell,  (seal.") 

The  declaration  contained  two  counts,  which  are  substantially 
alike,  and  contain  the  following  averments  : 

"  And  although  the  said  Durrell  hath  well  and  truly  performed 
and  fulfilled  all  and  singular  the  covenants  in  the  said  agree- 
ment mentioned,  on  his  part  and  behalf  to  be  done  and  perform- 
ed, and  did  as  soon  as  the  same  could  be  done,  to  wit,  on  the 
4th  day  of  April,  1840,  provide  at  his  own  expense  and 
charge,  a  sufficient  number  of  hands  to  raft  110,000  feet  of  pine 
lumber  from  Hill's  mill,  on  the  Wisconsin  river,  and  to  deliver 
the  same  in  good  order,  on  the  wharf  at  the  city  of  Quincy,  and 
proceeded  immediately,  to  wit,  on  the  said  4th  day  of  April,  1840, 
to  said  Hill's  mill,  on  the  Wisconsin  river,  and  demanded  said 
110,000  feet  of  pine  lumber,  and  was  ready  and  willing,  and 
offered  to  raft  the  same  from  said  Hill's  mill,  on  the  Wisconsin 
river,  and  to  deliver  the  same,  in  good  order,  on  the  wharf,  at  the 
city  of  Quincy,  as  soon  as  the  same  could  be  done — all  at  the 
expense  and  charge  of  him,  the  said  Durrell,  yet  protesting  that 
the  said  Dickhut  hath  not  performed  and  fulfilled  any  thing  in 
the  said  article  of  agreement  mentioned  on  his  part  and  behalf 
to  be  done  and  performed.  The  said  Durrell,  in  fact,  saith,  that 
the  said  Dickhut,  after  the  making  of  said  article  of  agreement, 
wholly  failed  and  refused  to  furnish  to  him,  the  said  Durrell,  the 
said  110,000  feet  of  pine  lumber  at  Hill's  mill,  on  the  Wisconsin 
river,  to  be  rafted  by  him,  the  said  Durrell,  to  the  city  of  Quincy, 
although  the  said  lumber  was  demanded  by  the  said  Durrell  at 
the  said  Hill's  mill,  to  be  rafted  as  aforesaid,  and  hath  wholly 
failed  and  refused  to  pay  to  the  said  Durrell  the  said  sum  of 
$370,  as  he  had  covenanted  to  do,  and  still  doth  refuse,"  &g. 

The  defendant,  Dickhut,  appeared  to  the  action,  and  pleaded, 
in  the  first  instance,   four  pleas:      1st,   non   est  factum,  upon 
■10 
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which  issue  was  taken.  2d,  a  plea  of  general  performance,  in 
the  usual  form,  to  which  plaintiff  demurred,  and  defendant  con- 
fessed the  demurrer.  3d,  a  plea  alleging  that  when  plaintiff  ar- 
rived at  Hill's  mill,  the  110,000  feet  of  lumber  was  ready  to  be 
delivered  to  the  plaintiff,  and  was  offered  to  the  plaintiff,  and  he 
refused  to  receive  the  raft  the  same,  &c. '  A  replication  was 
filed,  traversing  the  facts  stated  in  the  plea,  and  issue  was  joined 
thereon.  4th,  a  plea  in  these  words :  "  And  for  further  plea, 
&c.  -plamtiS  actio  non,  because  he,  the  said  defendant,  says  that, 
when  the  said  plaintiff  arrived  at  Hill's  mill,  on  "Wisconsin  river, 
there  was  then  and  there  ready  lor  delivery  to  him  a  large  quan- 
tity of  pine  lumber,  to  wit,  30,000  feet,  and  that  said  lumber  was 
then  and  there  offered  to  the  said  plaintiff,  and  he  was  then  and 
there  requested  to  take  the  same  to  be  rafted  and  delivered  ac- 
cording to  the  terms  of  the  covenant  aforesaid ;  and  said  plain- 
tiff was  then  and  there  informed  and  advised  that  all  the  bal- 
ance of  said  110,000  feet  of  lumber  should  be  furnished  and 
delivered  to  him,  the  said  plaintiff",  as  fast  as  he  could  raft  the 
same ;  but  the  said  plaintiff  then  and  there  wholly  refused  and 
neglected,  and  hath  ever  since  refused  and  neglected,  to  raft 
said  lumber  and  deliver  the  same  to  the  said  defendant,"  &c. 

To  this  plea  a  replication  in  these  words  was  filed :  "  And  the 
•  said  plaintiff  says  predudi  non,  &c.,  because  he  says  he  did  not 
refuse  to  receive  and  raft  the  said  110,000  feet  of  lumber,  in 
manner  and  form,"  &c. 

Defendant  demurrred  to  this  replication,  and  the  Court  sus- 
tained the  demurrer  to  the  fourth  plea,  and  the  order  of  the 
Court  was,  "that  the  defendant,  do  further  answer  to  the  said 
plaintiff's  declaration." 

The  defendant  thereupon  filed  his  pleas,  numbers  5  and  6. 
These  pleas  averred  that  the  defendant  was  ready  to  furnish, 
and  did  offer  to  furnish,  the  110,000  feet  of  lumber  at  Hill's 
mill,  &c.,  to  the  said  plaintiff,  &c.,  upon  which  issues  were 
joined. 

The  cause  was  tried  on  the  third  day  of  March,  1842,  upon 
the  issue  joined  as  hereinbefore  set  forth,  before  Justice  Doug- 
las, and  a  jury,  when  a  verdict  was  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  $284  25,  damages,  and  a  judgment 
pronounced  thereon.  A  motion  for  a  new  trial  was  made  on  the 
9th  day  of  March,  1842,  overruled,   and  a   bill   of  exceptions 
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taken  and  filed  at  the  time  the  motion  for  a  new  trial  was  over- 
ruled. 

The  bill  of  exceptions  sets  out  all  the  evidence,  and  instruc- 
tions asked  and  given  on  the  part  of  the  plaintiff,  and  numbered 

1  to  5,  and  concludes  as  follows,  viz  :  "  To  all  of  which  the  said 
defendant,  by  his  counsel,  excepts,  and  prays  that  this  his  bill  of 
exceptions  may  be  signed,  sealed,  &c."  No  mention  is  made  of 
a  motion  for  a  new  trial,  and  no  exceptions  other  than  in  the 
manner  above  named  were  taken  to  the  instructions  of  the 
Court. 

The  errors  relied  upon  are  : 

1.  Overruling  defendant's  motion  for  a  new  trial. 

2.  Giving  the  instructions  asked  by  plaintiff. 

3.  Sustaining  demurrer  to  plea  No.  4. 

Williams  &  Lawkence,  for  plaintiff  in  error : 

As  to  the  construction  of  the  contract :  Watts  vs.  Shephard, 

2  Ala.,  425  ;  McGeecher  vs.  Hill,  1  Ala.,  140  ;  Young  vs.  Fos- 
ter, 7  Porter,  420. 

As  to  the  bill  of  exceptions :  The  bill  of  exceptions  was  filed 
in  this  case  upon  the  overruling  of  the  motion  for  a  new  trial,  as 
stated  in  the  order  of  the  Court,  and  the  exception  Is  stated  in 
the  present  tense.  The  reasonable  intendment  is  that  the  excep- 
tions were  seasonably  taken.  Harlow  vs.  Humiston,  6  Cowen, 
189  ;  Wakeman  vs.  Lynn,  9  Wend.,  242.  In  any  event,  now 
that  a  decision  overruling  a  motion  for  a  new  trial  can  be  assigned 
for  error,  it  is  in  season  to  except  to  the  instructions  upon  the 
decision  of  such  motion.  There  are  but  two  cases  in  our  reports 
which  look  to  the  contrary  :  2  Gilman,  293  ;  3  Scam.,  IT.  The 
case  in  Gilman  we  regard  but  as  a  dictum  ;  (as  the  Court  reversed 
the  judgment  on  other  grounds,)  which  dictum  is  placed  on  the 
authority  of  the  case  in  Scammou.  The  case  in  Scammon  is 
also  but  a  dictum  of  the  Judge  who  delivered  the  opinion,  the 
counsel  in  that  case  not  having  assigned  for  error  the  instruc- 
tions of  the  Court,  and  not  having  made  those  instructions  a 
ground  for  a  new  trial  in  the  Circuit  Court.  The  fact  that 
these  instructions  were  not  made  a  ground  for  a  new  trial  in  the 
Court  below,  is  first  given  in  the  opinion  of  this  Court  as  the 
reason  for  refusing  to  consider  those  instructions.  We  therefore 
deem  ourselves  at  liberty  to  say,  that  these  cases  are  not  authe- 
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ritj,  and  that  the  question  is  still  open  to  be  examined  upon 
princij)le. 

The  original  rule  as  to  taking  exceptions  at  the  trial,  applied 
only  to  exceptions  to  evidence.  Wright  vs.  Sharp,  1  Salkeld, 
288-9  ;  2  Tidd's  Practice,  863  ;  Bacon's  Abridg.,  title,  "  Bills  of 
Exceptions."  It  has  been  held  in  numerous  cases  that  excep- 
tions maj  be  alleged  to  instructions  of  the  Court,  after  the  ver- 
dict is  returned,  but  before  it  is  pronounced  in  open  Court.  1 
Binney,  38  ;  4  Dallas,  249  ;  10  J.  E.,  312 ;  5  Monroe,  1Y7  ;  8  S. 
&  R.,  211.  The  distinction  as  to  taking  exceptions  before  and 
after  verdict  is  practically  abolished  in  this  state,  by  the  law 
alleging  exceptions  to  the  overruling  of  a  motion  for  a  new 
trial ;  and  the  bill  of  exceptions  in  this  case  was  filed  in  Court  on 
the  decision  of  such  a  motion,  and  one  of  the  grounds  of  the 
motion  was  the  erroneous  instructions  of  the  Court.  The  fol- 
lowing cases  are  to  the  point :  4  Bibb,  278  ;  9  Conn.,  545 ;  7 
Watts  &  Searg.,  172,  quoted  1  Sup.  to  U.  S.  Dig. ;  5  Smedes  & 
Marshall,  51;  3  Pick.,  173.  See,  also,  8  Cowen,  707-8-9, 
showing  how  anxiously  an  appellate  Court  will  devise  means  of 
overcoming  technical  objections,  where  there  is  manifest  error 
on  the  face  of  the  record. 

(We  annex  comments  on  the  authorities  cited  by  the  counsel 
for  the  defendants  in  error.) 

Comments  on  cases  cited  by  defendants : 

The  case  of  Clemson  vs.  Krupper,  Breese,  162,  merely  de- 
cides that  a  refusal  to  grant  a  new  trial  cannot  be  assigned  for 
error.  The  bill  of  exceptions  was  to  the  evidence,  and  not  to 
the  instructions.  The  Court  further  say,  that  if  the  counsel  mis- 
took the  law  in  regard  to  bills  of  exceptions,  it  might  be  ground 
for  relief  in  a  Court  of  Equity.  Rather  strange  doctrine.  In 
the  case  of  Snyder  vs.  Lapamboise,  Breese,  270,  in  which  there 
was  a  bill  of  exceptions  to  evidence,  the  evidence  not  being  ex- 
cepted to  at  the  time,  the  Court  say,  in  regard  to  the  inadmissi- 
bility of  the  evidence,  that  "  were  there  no  other  objection  to 
the  judgment,  the  Court  might  well  doubt  whether  they  ou^ht 
to  interfere,"  and  then  proceed  to  reverse  the  judgment,  be- 
cause the  instructions  were  wrone^.  The  case  of  Gilmore  vl 
Ballard,  I'Scam.,  253,  merely  remarks  generally  that  an  excep- 
tion must  be  taken  on  the  trial,  and  is  decided  wholly  upon  the 
ground  that  the  cause  having  been  tried  by  the  Court,  and  no 
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motion  having  been  made  for  a  new  trial,  the  Supreme  Court 
could  not  review  the  evidence.  Leigh  vs.  Hodges,  3  Scam.,  17, 
is  the  opinion  of  Judge  Breese  already  commented  upon,  where 
the  misdirection  of  the  Court  had  not  been  made  a  ground  for 
the  new  trial  below.  In  Miere  vs.  Brush,  3  Scam.,  23,  the 
record  recited  that,  "on  the  18th  day  of  August"  (after  the 
term)  "  the  defendants  filed  in  the  clerk's  office  their  bill  of  ex- 
ceptions," and  the  Court  say,  "it  no  where  appears  on  the 
record  that  they  alleged  any  exception  whatever  to  any  deci- 
sion of  the  Court."  The  case  of  Gibbons  m.  Johnson,  3  Scam., 
63,  was  where  the  bill  of  exceptions  was  not  taken  till  two  days 
after  the  judgment.  In  the  case  of  Yanderbilt  m.  Johnson,  3 
Scam.,  50,  the  record  did  not  show  upon  what  grounds  the  mo- 
tion for  a  new  trial  was  made  in  the  Court  below,  or  that  the  affi- 
davit in  the  record  had  been  brought  to  the  notice  of  the  Court 
on  hearing  the  motion,  or  that  an  exception  was  taken  to  the  de- 
cision of  the  Court,  which  the  Court  say  should  have  been  done 
for  the  purpose  of  incorporating  the  affidavit,  and  other  evidence 
rehed  on,  in  their  bill  of  exceptions.  The  case  of  Heaton  m. 
Kemper,  2  Scam.,  367,  was  precisely  like  the  case  at  bar :  the 
bill  of  exceptions  appearing  as  to  form,  and  the  time  when  taken, 
and  in  all  other  particulars,  to  be  identically  like  the  one  in  this 
case,  and  the  court  do  consider  the  instructions  and  pass  upon 
them.  In  Cummiugs  vs.  McKinuey,  4  Scam.,  59,  the  Supreme 
Court  did  consider  and  j)ass  upon  a  bill  of  exceptions  taken 
after  the  overruling  of  a  motion  for  a  new  trial.  In  Saunders 
vs.  McCollins,  4  Scam.,  419,  no  bill  of  exceptions  of  any  sort 
was  taken.  The  case  of  Barnes  vs.  Barber,  1  Gilm.,  408,  has 
not  the  remotest  application  to  the  case  at  bar.  In  Wren  vs. 
Moss,  1  Gilm.,  560,  the  Court  reversed  the  judgment,  because 
the  Circuit  Court  had  refused  an  instruction,  though  it  is  not 
stated  in  the  case  that  the  refusal  to  instruct  was  excepted  to  at 
the  time.  In  Miller  vs.  Dodson,  1  Gilm.,  674,  the  Court  merely 
say  that  the  refusal  of  the  Circuit  Court  to  Grant  a  new  trial, 
cannot  be  inquired  into,  as  no  exception  was  taken,  and  that  the 
record  showed  no  reason  for  granting  a  new  trial.  The  case  of 
Hill  vs.  Ward,  2  Gilm.,  293,  is  the  one  already  commented  upon, 
and  contains,  as  we  deem,  but  a  dictum  of  the  Court  referring 
to  Judge  Breese's  dictum  in  Leigh  vs.  Hodges,  3  Scam.,  17, 
already  referred  to,  for  authority. 
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These  are  all  the  cases  in  our  reports,  except  5  Gilm.,  456, 
noticed  below,  referred  to  by  the  counsel  for  the  defendant ;  and 
it  will  be  perceived  that  there  are  only  two  of  them  (Leigh  m. 
Hodges,  3  Scam.,  IT,  and  Hill  vs.  Ward,  2  Gilm.,  293,)  wliich 
even  refer  to  the  question  as  to  whether  the  instructions  of  the 
Court  may  not  be  made  the  ground  of  a  motion  for  a  new  trial, 
and  presented  to  this  Court  upon  the  decision  of  such  motion, 
though  the  instructions  may  not  have  been  excepted  to  at  the 
time  they  were  given. 

In  Evans  vs.  Fisher,  5  Gilm.,  456,  another  case  cited  by  de- 
fendants, the  Court  merely  say  that  a  bill  of  exceptions  should 
appear  on  its  face  to  have  been  taken  at  the  trial,  but  the  Court 
refuse  to  strike  the  bill  in  that  case  from  the  record,  because 
it  had  been  prepared  and  signed  after  term.  In  Sheppard  vs. 
Wilson,  6  Howard,  U.  S.  Eep.,  the  Court  decided  that  the  Su- 
preme Court  of  lovs^a  committed  no  error  in  rejecting  a  bill  of 
exceptions,  taken  and  purporting  on  its  face  to  have  been  taken 
over  two  years  after  the  trial  of  the  cause.  In  Line  vs.  Evan,  1 
Pike,  358,  the  Court  merely  decide  that  the  pleadings  should 
not  be  put  into  a  bill  of  exceptions,  and  state  truly  the  object  of 
a  bill— to  preserve  the  evidence.  In  2  Pike,  20,  there  was  no 
bill  of  exceptions  setting  out  the  evidence  in  the  case,  but  only 
notes  of  the  evidence,  which  the  Court  refused  to  consider.  In 
Walton  vs.  The  U.  States,  5  Cond.  Rep.,  721,  the  exceptions 
were  to  the  evidence,  and  the  Court  say  that  the  exception  should 
be  taken  at  the  trial ;  but  in  this  very  case  the  Court,  before  re- 
marking this,  had  considered  the  evidence,  and  decided  the  case 
upon  the  merits.  In  3  Pike,  452  and  461,  the  bill  of  exceptions 
was  filed  the  day  after  judgment  was  entered,  and  considered 
a  good  bilL  In  the  case  in  3  Howard's  Miss.  Rep.,  117,  a  mo- 
tion had  been  made  in  the  Court  below  for  leave  to  withdraw  a 
plea  on  afiidavit.  The  bill  of  exceptions  did  not  state  the  mo- 
tion, and  it  was  brought  before  the  Supreme  Court  only  by  affi- 
davit. The  Court  decide  that  the  motion  should  have  been 
presented  in  the  bill.  In  this  case  there  was  a  bill  taken,  after 
a  mot^'on  for  a  new  trial  had  been  overruled,  and  the  Court  con- 
sidered the  questions  presented  by  it.  In  1  Howard,  126,  the 
instructions  had  not  been  excepted  to  when  they  were  given, 
and  no  motion  for  a  new  trial  had  been  made. 
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Beowning  &  BusHNELL,  for  defendant  in  error  : 

1.  An  agreement  will  be  construed  with  reference  to  extrin- 
sic circumstances  surrounding  the  transaction,  and  the  situation 
of  the  parties,  and  the  subject  matter  of  the  contract.  Sayer 
vs.  Peck,  1  Barb.,  464 ;  Hasbrook  vs.  Paddock,  1  Barb.,  635, 
638-9 ;  Brown  m.  Slater,  16  Conn.,  192.  The  language  used 
by  one  party  in  a  contract  is  to  receive  such  a  construction  as 
he  supposed  the  other  party  would  give  to  it,  or  such  construction 
as  the  other  party  was  fairly  justilied  in  giving  it,  and  where  equiv- 
ocal words  are  used,  they  are  to  be  taken  most  strongly  against 
the  party  using  it.  Gunnison  vs.  Bancroft,  11  Vermont,  490  ; 
Evans  vs.  Saunders,  8  Porter,  497 ;  Hawes  vs.  Smith,  3  Fairf., 
429.  Words  in  a  contract  will  be  construed  to  give  effect  to  the 
contract,  and  so  as  to  meet  the  real  intention  and  understandmg 
of  the  parties.  Thrale  vs.  Newall,  19  Vermont,  202 ;  Fergu- 
son vs.  Coleman,  3  Richardson,  99 ;  Wilson  vs.  Jones,  8  Alaba., 
536;  Russell  vs.  Nicoll,  3  Wend.,  118. 

2.  The  representation  in  the  contract  is,  that  Dickhut  &  Ben- 
nison  had  lumber  at  the  mill  at  the  time  of  the  contract.  It  does 
not  represent  that  they  would  thereafter  have  the  lumber  sawed, 
or  that  they  had  a  contract  for  lumber  at  the  mill  and  were  to 
have  it  at  a  certain  time,  but  that  they  actually  had  it  there.  It 
did  not  appear  even  that  the  lumber  was  sawed  or  was  to  be 
sawed  at  that  mill,  or  that  it  had  any  connection  with  the  mill, 
except  as  the  point  at  which  their  then  lumber  was  located. 
Lumber  at  the  mill  in  gross,  to  be  sawed  by  the  mill  owners, 
and  to  be  delivered  to  them,  was  not  their  lumber  till  actually 
measured  and  set  apart  for  them  ;  and  if  Hill  had  had  a  contract 
to  deliver  the  lumber  at  the  mill  at  a  day  named,  it  would  still 
have  remained  Hill's  so  long  as  it  was  mixed  up  with  other  lum- 
ber. That  Durrell  was  to  go  and  get  the  lumber  "  as  soon  as  it 
could  be  done,"  shows  that  the  understanding  was  that  DmTcll 
was  to  find  the  lumber  there.  Barnes  vs.  Graham,  4  Cow.,  452 ; 
McDonald  vs.  Howell,  15  John.,  351  ;  Russell  vs.  Nicoll,  3 
Wend.,  112, 118.  There  is  no  proof  whatever  that  there  was 
even  an  offer  to  Durrell  t^  furnish  him  with  the  110,000  feet  of 
lumber  belonging  to  Dickhut  &  Benson,  whose  lumber  alone 
he  had  contracted  to  raft.  Proof  that  there  was  sufficient  lum- 
ber in  quantity  without  proving  it  was  the  lumber  of  Dickhut  & 
Bennison,  was  not  sufficient.     Cobb  vs.  Williams,  7  John.,  24; 
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Newton  vs.  Galbreath,  5  John.,  119;  Barnes  vs.  Graham,  4: 
Cow.,  452.  By  the  contract  the  lumber  was  to  be  there  ready 
for  him.  Dickhut  was  bound  to  see  that  it  was  all  there.  Full 
performance  in  this  respect  was  required  of  him.  Rice  vs. 
Churchill,  2  Denio,  145;  Hammond  vs.  Gilmore,  14  Conn.,  4Y9, 
485  ;  Kimball  vs.  Grover,  11  N.  H.,  376.  And  Durrell  was  not 
bound  to  accept  any  of  the  lumber  till  it  was  all  ready.  He 
was  not  bound  to  accept  of  a  part  performance.  Davenport  vs. 
Wheeler,  7  Cow.,  231 ;  Cobb  vs.  Williams,  7  John.,  24;  Bruce 
vs.  Pearson,  5  John.,  635 ;  Russell  vs.  NicoU,  3  Wend.,  118 ; 
Wilcher  vs.  Hale,  11  Eng.  Com.  Law,  224.  If  Dickhut  did  not 
have  the  lumber  there,  but  expected  to  have  it  there  on  demand, 
or  in  a  reasonable  time  on  demand,  so  that  Durrell  would  have 
to  wait,  he  should  have  so  informed  Durrell.  But  in  requiring 
peremptory  movements  of  Durrell,  he  clearly  did  not  expect 
any  delay.  If  he  represented  the  lumber  as  then  being  there, 
and  he  had  at  the  time  known  the  fact,  it  would  have  excused 
Durrell  from  any  attempt  to  perform  his  contract.  Harrington 
vs.  Wills,  12  Yermont,  505,  509;  Boodell  vs.  Parsons,  10  East., 
359.  Nor  can  Dickhut,  having  set  up  a  complete  performance 
by  his  plea,  show  any  excuse  or  waiver  of  performance.  Dav- 
enport vs.  Wheeler,  7  Cow.,  231. 

But  the  questions  sought  to  be  raised  in  this  case  do  not  prop- 
erly arise  on  the  paper  in  the  case  called  a  bill  of  exceptions. 
It  was  signed  and  filed  several  days  after  the  trial.  It  does  not 
purport  to  be  on  exceptions  taken  at  the  time  of  the  occurren- 
ces, nor  is  the  motion  for  a  new  trial,  the  overruling  of  which  is 
now  assigned  for  error,  even  noticed  or  alluded  to  in  the  bill  of 
exceptions.  Exceptions  to  evidence  must  be  taken  as  soon  as 
the  Court  decides  to  admit  or  reject  it,  though  the  exception  may 
be  reduced  to  form  afterwards.  Pool  vs.  Fleeger  11  Pet.,  185, 
211;  -E»  parte  Bradstreet,  4  Pet.,  102.  A  party  cannot  assign 
for  error  the  admission  of  testimony  to  which  he  did  not  except. 
Sawyer  vs.  City  of  Alton,  3  Scam.,  129 ;  Smith  vs.  Moore,  3 
Scam.,  464  ;  Scott  vs.  Floyd,  9  Pet.,  441.  The  giving  or  refu- 
sing instructions  must  be  excepted  to  at  the  time,  and  if  not 
done,  no  exception  can  be  taken  to  the  decision  of  the  Court  in 
o-iving  or  refusing  instructions,  on  a  motion  for  a  new  trial.  Hill 
vs.  Ward,  2  Gilm.,  293  ;  Leigh  vs.  Hodges,  3  Scam.,  15  ;  Gib- 
bons vs.  Johnson,   3    Scam.,  63 ;  Gilmore  vs.  Ballard,  1  Scam., 
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262;  Miere  vs.  Brush,  3  Scam.,  24;  Ward  vs.  Ward,  3  Gilm.,  285; 
U}3dike  1^,9.  Armstrong,  3  Scam.,  566  ;  Eandolph 'ys.  Asley,  8  Mis- 
souri, 656  ;  Bom}3art  vs.  Boyer,  ibid,  284  ;  Life  and  Fire  Insurance 
Company  vs.  Mechanics'  Insurance  Company,  7  Wend.,  34. 

The  exceptions  should  be  express  and  direct  to  the  point  in 
question.     They  may  all  be  grouped  in  a  single  sentence ;    but 
they  must  be  at  least  mentioned  as  exceptions  taken  at  the  pro- 
per time,  and  applied  by  the  bill  to  the  points  raised  for  the  ex- 
amination of  the  Court,  on  writ  of  error.     This  bill  excepts  to 
"all   the   foregoing,"  but    whether    to  the  evidence  or  to   the 
instructions  no  one  can  tell.     Wallace  vs.  Warren,  17  Wend., 
259  ;  Frier  vs.  Jackson,  8  John.,  495 ;  Ludlam  vs.  Broderick,  3 
Green,   269,    275  ;  Trueluck   vs.  Beeples,  1  Kelly,  1 ;  Reab  vs. 
McAlister,  8    Wend.,  109.     The   correct   practice   is  to  prepare 
the  bill  of  exceptions  on  the  trial,  and  file  it  of  the  term.  Where 
this  is  inconvenient,  a  note  of  the  exception  should  be  taken  at 
the   time,  and  leave  given  by  entries   on  the  record,  to  reduce 
the  note  of  exception  to  form  afterwards,  when  the  bill  should  be 
filed  nunc  pro  tunc.     But  at  whatever  time   the  bill  is  reduced 
to  form  and  signed,  it  should  purport  on  its  face  to  have  been 
taken  and  signed  at  the  time  of  the  occurrences  mentioned  in 
it ;  otherwise,  though  copied  into  the  record,  it  will  be  consid- 
ered as  no  part  of  the  record,  and  will  be  wholly  invalid  and  dis- 
regarded.    Evans  vs.    Fisher,  5  Gilm.,  453 ;  Leigh  vs.  Hodges, 
3  Scam.,  17  ;  Walton  vs.  The  United  States,  5  Cond.   Rep.,  721 ; 
Shepherd  vs.  Wilson,  6  How.  U.   S.,  260,  274-6 ;  Law  vs.  Mer- 
rils,  6  Wend.,  268  ;  Wilson    vs.    Owens,  1    How    Miss.,  126 ; 
Green    vs.    Robinson,  3  How.  Miss.,  105 ;    The  Governor  vs. 
Evans,  1  Pike,  349,   360,  361 ;  Lenox  vs.  Pike,  2  Pike,  12,  21- 
24 ;  Shepherd  vs.  White,  3  Cow.,  32  ;  Gibbons  vs.  Johnson,  3 
Scam.,    61  ;    Ex  parte    Bradstreet,  4    Pet.,  107;   Hawkins  vs. 
Lowrey,  6  J.  J.  Marsh.,  443. 

Great  stress  is  laid  in  numerous  cases  upon  the  fact  that  the 
statute  requires  that  the  exception  should  be  taken  at  the  trial. 
Such  is  our  statute.  Where  this  is  required  by  statute  we  have 
been  able  to  find  no  case  in  which  it  was  not  held  that  a  bill  of 
exceptions  must  show  on  its  face,  in  express  terms,  that  the  ex- 
ception was,  in  fact,  taken  at  the  proper  time.  See  Revised 
Stat.  1833,  page  491,  sec.  19;  do.,  1845,  page  416,  sec.  21. 
Even  in  JSTew  York  it  is  a  question  of  practice.  The  law  does 
11 
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not  specify  the  time  when  the  exception  shall  be  taken,  and  the 
exception,  when  taken,  must  appear  on  the  face  of  the  bill  to  have 
been  taken  at  the  time.  Law  vs.  Jackson,  8  Cow.,  746 ;  9  "Wend., 
Ml ;  Dean  vs.  Endley,  10  Wend.,  255 ;  The  People  vs.  Dalton, 
15  Wend.,  581 ;  6  ibid,  268;  Willard  vs.  Warren,  lY  Wend.,  259; 
8  Cow.,  746 ;  3  Pick.,  174.  The  Court  cannot  reverse  the 
judgment  on  the  ground  that  the  Court  below  erred  in  overnil- 
ing  the  motion  for  a  new  trial.  'No  exception  was  taken  to  the 
overruling  of  the  motion.  Independent  of  the  fact  that  the 
general  exceptions  noted  in  the  bill  of  exceptions  were  not  taken 
in  time,  no  exception  was,  at  any  time,  taken  to  the  overruling 
of  said  motion.  The  bill  of  exceptions  is  here  copied  into  the 
record,  and  shows  positively  and  conclusively  that  no  such  ob- 
jection ever  was  taken,  either  at  the  time  or  afterwards,  in  the 
Court  below.  The  bill  of  exceptions  does  not  even  notice  or 
allude  to  any  such  motion,  and  it  is  only  from  an  order  on  the 
record  that  we  arrive  at  the  knowledge  that  such  motion  was 
made.  The  decision  of  the  Court  in  overruling  the  motion  for 
a  new  trial,  cannot  be  inquired  into  here,  where  it  was  not  ex- 
cepted to  in  the  Court  below,  and  at  the  time.  Miller  vs.  Dob- 
son,  1  Gilm.,  574 ;  Hill  m.  Ward,  2  Gilm,,  285  ;  Barnes  vs.  Bar- 
ber, 1  Gilm.,  401,  407-8  ;  Yanderbilt  vs.  Johnson,  3  Scam.,  50 ; 
1  U.  S.  Dig.,  page  412,  sec.  37 ;  Clemson  vs.  Kruper,  Breese, 
162  ;  Gibbons  vs.  Johnson,  3  Scam.,  61. 

On  the  examination  of  the  above  cases,  and  the  original  record 
on  file  therein,  the  Court  will  find  that  the  bill  of  exceptions 
contained  the  evidence  and  instructions,  yet  the  Court  would 
not  act  on  the  evidence  or  instructions,  simply  because  the  bill  of 
exceptions  was  not  taken  and  so  shown  to  be  in  apt  time,  a  view 
sustained  by  all  the  decisions  as  irrefragable.  JSTor  does  the  fact 
that  the  evidence  and  instructions  are  all  set  out  in  the  bill  of 
exceptions,  make  any  difference,  unless  the  exceptions  are  pro- 
perly taken  at  the  proper  time,  and  so  shown  by  the  bill.  The 
bill  is  to  be  disregarded  for  all  purposes,  and  the  Court  cannot 
in  such  cases  look  into  the  bill  to  see  whether  the  Court  erred 
in  overruling  the  motion.  That  question  has  been  already  deci- 
ded in  this  Court,  and  a  similar  question  has  been  decided  in 
ISTewYork.  It  results,  as  a  necessary  consequence  of  the  princi- 
ple so  often  decided,  that  the  bill  is  a  nullity.  The  bill  cannot 
surely  be  a  nullity,  and  be  at  the  same  time  good  and  available 
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for  all  the  purposes  for  which  alone  a  bill  of  exceptions  is  taken, 
to  wit,  to  bring  before  the  Court,  for  the  revision  of  errors  said 
to  have  taken  place  during  the  progress  of  the  trial.  Leigh  vs. 
Hodges,  3  Scam.,  15  ;  Gibbons  vs.  Johnson,  3  Scam.,  63  ;  White- 
side vs.  Jackson,  1  Wend.  418,  421;  Clemson  vs.  Kruper, 
Breese,  162. 

As  to  the  third  plea :  The  defendant  waived  that  plea  by- 
pleading  over.  If  the  defendant  demurs  to  the  declaration  and 
then  pleads  to  the  declaration,  he  waives  his  demurrer.  Snyder 
vs.  Gaither,  3  Scam.,  92 ;  3  Ala.,  34t ;  Wilcox  vs.  Woods,  3 
Scam.,  52.  And  if  the  demurrer  to  the  declaration  has  been 
overruled,  pleading  to  the  declaration  waives  any  error  in  such 
ruling.  Yanderbilt  vs.  Johnson,  3  Scam.,  48.  And,  in  general, 
if  on  overruling  a  demurrer,  the  party  resorts  to  ulterior  plead- 
ing to  the  same  point,  the  demurrer  is  waived.  Barr  vs.  Phillip, 
Breese,  19 ;  Burditt  vs.  Burditt,  2  A.  K.  Marsh.,  143.  So  in  a 
case  precisely  like  this,  if  after  a  demurrer  to  a  plea  is  sustained, 
the  defendant  asks  leave  to  plead  over,  he  thereby  waives  the 
ruling  on  the  demurrer.  Wann.  vs.  McGoon,  2  Scam.,  74. 
The  ordinary  judgment  on  sustaining  a  demurrer  to  a  plea,  is  ,  , 
final  and  not  respondeat  ouster.  The  defendant  in  this  case  will 
be  presumed  either  to  have  denied  this  judgment  of  resjjondeat 
ouster.^  that  he  might  plead  over,  or  to  have  availed  himself  of 
the  privilege  of  that  judgment,  by  filing  pleas  four  and  five. 
These  pleas  state  in  express  terms  that  they  were  filed  by  leave 
of  the  Court.  In  either  event  he  has  the  same  benefit  as  if  he 
had  literally  amended  his  plea,  and  shows  he  was  not  willing  to 
risk  his  case  on  the  demurrer.  The  principle  of  waiver  clearly 
applies  to  it ;  he  did  not  stand  by  his  demurrer.  Bell  vs.  More- 
head,  3  A.  K.  Marsh.,  158 ;  5  Gilm.,  459. 

Opinion  by  Mr.  Justice  Trumbull  : 

We  regret  that  the  record  in  this  case  is  so  made  up  as  to 
prevent  an  examination  of  the  merits  of  some  of  the  errors  as- 
signed, otherwise  we  should  have  no  hesitation  in  reversing  the 
judgment. 

No  exception  was  taken  to  the  decision  of  the  Court  overruling 
the  motion  for  a  new  trial,  nor  is  any  allusion  made  to  that  mo- 
tion in  the  bill  of  exceptions.  The  plaintiff"  in  error  cannot  now, 
therefore,  object  that  his  motion  for  a  new  trial  was  disallowed. 
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nor  can  he  avail  himself  of  any  error  of  the  Court  in  giving  in- 
structions, because  the  record  does  not  show  that  the  instruc- 
tions were  excepted  to  at  the  time  they  were  given. 

It  appears  from  the  record  that  several  days  after  the  trial  took 
place,  and  at  the  time  the  motion  for  a  new  trial  was  overruled, 
the  defendant  below  filed  his  bill  of  exceptions,  which,  after 
giving  the  evidence  in  the  cause,  sets  forth  the  instructions  that 
were  given,  and  concludes  as  follows  :  "  To  all  of  which  said 
defendant  excepts  ;  "  thus  showing  that  the  exception  was  then, 
for  the  first  time,  taken.  This  Court  has  repeatedly  held  that  a 
party,  to  avail  himself  of  an  exception  to  a  decision  of  the  Cir- 
cuit Court,  must  take  the  exception  at  the  time  the  decision  is 
made,  and  that  the  bill  of  exceptions  must  affirmatively  show 
that  it  was  taken  at  that  time.  Gibbons  vs.  Johnson,  3  Scam., 
63 ;  Miere  vs.  Brush,  ibid,  23 ;  Leigh  vs.  Hodges,  ibid,  17. 
"We  are  now  called  upon  to  change  the  rule  which  has  been 
adopted,  and  to  presume  that  an  exception  was  taken  in  proper 
time,  when  the  Judge  has  signed  the  bill  of  exceptions,  and  it 
does  not  show  upon  its  face  at  what  time  the  exception  was  ta- 
ken, or  rather,  when,  as  in  this  case,  it  does  show,  that  it  was 
not  taken  at  the  time  the  decision  complained  of  was  made. 
This  we  cannot  do.  The  case  of  Gibbons  vs.  Johnson,  was  pre- 
cisely like  this,  and  we  decided  at  the  last  term  of  the  Court  at 
Ottawa,  in  the  case  of  Evans  vs.  Fisher,  5  Gil.,  453,  that  a  bill 
of  exceptions,  in  all  cases,  should  appear  on  its  face  to  have  been 
taken  and  signed  at  the  trial ;  and  if  for  any  cause  it  is  not  then 
done,  it  should  be  executed  nuc  pro  tunc,  so  as  to  appear  to 
have  been  taken  at  the  trial. 

But  we  are  not  disposed  at  this  time  to  enter  into  a  discussion 
of  the  propriety  of  the  rule  adopted.  It  has  been  established  by 
a  number  of  decisions  of  the  Court,  and  acted  upon  for  several 
years  as  a  settled  rule  of  practice.  In  such  a  case  the  rule  ought 
not  to  be  changed  by  the  Court,  even  admitting  that  at  the  be- 
ginning it  would  have  been  better  if  adiff'erent  presumption  had 
been  indulged,  and  a  different  rule  established.  The  fifth  in- 
struction was  clearly  erroneous,  but  inasmuch  as  it  was  not  ex- 
cepted to  when  given,  the  giving  of  it  cannot  now  be  assigned 
for  error. 

It  is  also  assigned  for  error  that  the  Court  imj^roperly  sus- 
tained the  demurrer  to   the  fourth  plea.     It  appears  from  the 
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record  that  when  the  demurrer  was  sustained  to  that  plea,  an 
order  was  entered  by  the  Court  that  the  defendant  answer  over, 
and  he  did  answer  further,  by  subsequently  fiKng  other  pleas. 
According  to  the  decision  of  this  Court,  in  the  case  of  Wann 
m.  McGoon,  2  Scam.,  74,  the  filing  of  the  subsequent  pleas 
might  well  be  regarded  as  a  waiver  by  the  defendant  of  his  fourth 
plea;  but  whether  this  be  so  or  not  the  plea  was  clearly  bad.  It 
stated  that  part  of  the  lumber,  thirty  thousand  feet,  was  offered 
to  the  plaintiff  when  demanded,  and  that  the  plaintiff  was  in- 
formed and  advised  that  all  the  balance  of  said  lumber  should 
be  furnished  as  fast  as  he  could  raft  the  same.  Had  issue  been 
taken  upon  this  plea,  one  point  of  inquiry  would  have  been, 
whether  the  plaintiff  was  informed  and  advised  as  alleged  in 
the  plea — a  matter  wholly  immaterial  in  the  case.  The  plea,  to 
have  been  good,  after  setting  forth  the  offer  to  furnish  part  of  the 
lumber,  should  have  averred  that  the  defendant  was  ready  to 
furnish  the  balance  as  fast  as  the  plaintiff  could  raft  it  {a). 

The  agreement  is  not  to  be  understood  as  containing  a  cove- 
nant on  the  part  of  Dickhut,  that  he  had  the  whole  one  hundred 
and  ten  thousand  feet  of  lumber  on  the  bank  of  the  "Wisconsin 
river,  at  the  time  of  making  the  contract  for  rafting  the  same, 
but  a  fair  construction  of  the  contract  required  that  the  lumber 
should  have  been  ready  as  fast  as  Durrell  could  raft  it.  Judg- 
ment affirmed. 

Judgment  affirmed. 


Sakah  Mason,  late  guardian  of  Martha  Maria  Mason  and  Paris 
Mason,  appellant,  vs.  Isaac  N.  Piggott,  appellee. 

Appeal  from  Jersey. 

Because  a  Court  of  Equity  has  concurrent  jurisdiction  with  a  Court  of  Jaw,  it  will  not,  there- 
fore, take  cognizance  of  a  case  already  pending  in  a  Court  of  law,  and  oust  it  of  jurisdic- 
tion. 

Asa  general  principle,  in  all  cases  of  concurrent  jurisdiction,  the  tribunal  which  first  obtains 
jurisdiction  of  the  subject  matter,  must  proceed  and  finally  dispose  of  it.    A  Court  of^ 
Equity  will  not  take  jurisdiction  where  it  has  first  been  acquired  Dya  Court  oi  law,  unless" 
there  is  some  equitable  circumstance  in  the  case,  which  the  party  cannot  avail  himself  of 
at  law. 

Bill  in  Chancery. — Upon  the  17th  day  of   May,  A.  D.  1849, 
the  complainant  filed  his  bill  in  the  Jersey  county  Circuit  Court, 

(o)  Hall  vs.  Perkins,  4  Scam.  R.  550. 
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averring,  that,  on  the  27th  day  of  May,  1836,  he  made  a  contract 
(which  is  made  an  exhibit,  marked  "  A  ")  with  the  defendants, 
for  the  purchase  of  certain  real  estate  in  the  town  of  Grafton  ; 
that,  at  the  time  said  contract  was  made,  the  spirit  of  wild  spec- 
ulation was  at  its  zenith,  and  prices  of  real  estate  were  ruinous- 
ly high  ;  that,  at  the  time  the  contract  was  made,  the  defendants, 
nor  either  of  them,  had  any  right,  title  or  interest,  in  the  lots 
sold  ;  nor  have  they  acquired  any  since ;  that  the  title,  at  the 
time  of  the  sale,  was  in  Martha  Maria  Mason,  and  the  defend- 
ants had  no  right  to  sell  the  same ;  that  the  said  Sarah  never 
complied  with  the  requirements  of  the  act  of  the  Legislature 
referred  to  in  the  contract;  that  the  contract  was  void  as  to 
Martha  Maria  Mason ;  that,  after  the  lapse  of  several  years,  and 
after  the  lots  had  utterly  depreciated  in  value,  and  were  almost 
entirely  worthless,  Martha  Maria  intermarried  with  Wm.  H. 
Allen. 

The  bill  avers  that  it  is  falsely  and  fraudulently  pretended  by 
defendants,  that  in  the  month  of  May,  1842,  said  Allen  and  his 
wife,  and  said  Sarah  Mason,  executed,  acknowledged,  and  ten- 
dered to  complainant,  a  good  and  sufficient  warranty  deed  for 
said  lots,  whereby  would  have  been  conveyed  to  him  an  inde- 
feasible estate  in  fee  simple ;  and  demanded  payment  of  com- 
plainant's notes  referred  to  in  said  contract ;  that  complainant 
refused  to  pay  notes  and  receive  deed.  Bill  avers  that  com- 
plainant was  sued  to  the  September  term  of  Jersey  Circuit  Court, 
1842,  in  assumpsit  on  said  notes,  by  Paris  Mason,  for  the  use  of 
the  said  Sarah  ;  that  said  suit  is  now  pending  and  undetermined 
on  the  common  law  side  of  the  Court.  Bill  avers  that  no  such 
deed  ever  was  tendered  to  complainant  as  above  referred  to ; 
that  he  has  offered  defendants  to  repudiate  and  deliver  up  said 
contract,  and  demanded  the  notes  ;  and  he  now  offers  so  to  do, 
and  demands  and  insists  upon  the  recision  of  the  contract  and 
notes,  and  that  the  same  may  be  cancelled  and  for  nothing  held. 
Prays  that  defendants  may  be  enjoined  from  proceeding  in  their 
action  at  law,  and  that  said  contract  may  be  cancelled.  Bill 
sworn  to,  and  injunction  granted. 

Exhibit  "  A,"  referred  to  in  the  bill,  is  as  follows  :  ' 

"  Know  all  men,  by  these  presents,  that  I,  Sarah  Mason,  guar- 
dian of  Martha  Maria  Mason,  infant  heir  of  James  Mason,  de- 
ceased, by  Paris  Mason,  my  attorney,  by  deed  bearing  date  the 
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12th  day  of  May,  1835,  am  held  and  firmly  bound  nnto  I.  N. 
Piggott,  of  the  county  of  Greene,  and  state  of  Illinois,  in  the 
penal  sum  of  three  hundred  and  sixty-two  dollars ;  the  payment 
of  which,  well  and  truly  to  be  made,  I  bind  myself  and  my  suc- 
cessor, as  such  guardian,  firmly  by  these  presents. 

"  The  condition  of  the  above  bond  is  such,  that  whereas,  the 
said  I.  N.  Piggott  has  this  day  purchased  at  public  sale  lot  No. 
12,  in  block  No.  10,  and  lot  No.  11,  in  block  38,  in  the  town  of 
Grafton,  county  of  Greene,  and  state  of  Illinois,  for  the  sum  of 
one  hundred  and  eighty-one  dollars  ;  and  the  said  I.  N.  Piggott 
having  executed  his  notes  for  the  sum  of  one  hundred  and  sixty- 
two  and  90-100  dollars,  bearing  even  date  herewith,  and  paya- 
ble to  Paris  Mason,  for  the  use  of  Sarah  Mason,  guardian  of 
said  infant  heir,  one  and  two  years  from  the  date  hereof ;  now, 
therefore,  if  the  said  I.  N.  Piggott  shall  pay,  or  cause  to  be  paid, 
said  sum  of  money  specified  in  said  notes,  according  to  the  tenor 
and  effect  thereof,  then  the  said  Sarah  Mason,  guardian  as  afore- 
said, by  the  said  Paris,  her  attorney  as  aforesaid,  covenants  for 
herself  and  her  successor,  to  make  and  execute  a  good  and  suf- 
ficient deed,  with  warranty,  of  the  above  described  lots  of  land, 
to  said  I.  N.  Piggott,  or  his  assignee,  in  pursuance  of  and  ac- 
cording to  the  provisions  of  an  act  passed  by  the  Legislature  of 
the  state  of  Illinois,  entitled  "  An  act  for  the  benefit  of  the  in- 
fant heir  of  James  Mason,  deceased,"  approved  January  20th, 
1836.  But  should  said  I.  N.  Piggott,  or  his  assignee,  fail  to  pay 
said  sum  of  money  specified  in  said  notes,  within  ten  days  after 
the  same  becomes  due,  he  hereby  forfeits  all  claim  to  said  lots, 
and  all  moneys  paid  thereon  ;  and  this  bond,  in  such  event,  shall 
be  void,  both  in  law  and  equity,  and  the  title  to  said  lots  shall 
continue  in  the  original  proprietor,  as  if  no  sale  had  been  made. 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal, 
by  Paris  Mason,  my  attorney  as  aforesaid,  this  27th  day  of  May, 
1836.  Sarah  Mason,  [l.  s.] 

By  her  attorney,  Paris  Mason y 

Defendants  filed  demurrer  to  the  bill,  in  which  complainant 
joined.  Demurrer  overruled.  Defendants  stood  by  demurrer, 
and  declined  to  answer  further.  Court  decreed  complainant 
entitled  to  the  relief  prayed  for ;  that  the  title  bond,  being  ex- 
exhibit  "A,"  and  the  notes  of  complainant  be  cancelled,  and  for 
nothing  held ;  and  that  complainant  surrender  to  defendants  said 
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title  bond ;  that  defendants  give  up  the  notes  ;  and  that  defend- 
ants be  perpetually  enjoined  from  suing  for  the  same. 
Heard  before  Woodson,  Judge,  at  October  term,  1849. 

H.  W.  Billings  and  L.  B.  Parsons  for  appellants  : 

The  demurrer  to  the  bill  in  this  case  should  have  been  sus- 
tained for  the  reason  that  the  Court  had  no  jurisdiction. 

1.  In  all  cases  of  concurrent  jurisdiction,  the  Court  which 
first  exercises  it,  must  decide  finally.  Green  vs.  Robinson,  5 
How.  Miss.  R.,  104: ;  Flournoy's  Ex'rs  vs.  Holcomb,  2  Munf., 
34 ;  Smith  vs.  Mclver,  5  Cond.  R.,  664 ;  Merrill  vs.  Lake,  et  al., 
16  Ohio,  404 ;  State  Bank  vs.  Stanton.  2  Gil,  353 ;  Lishey  vs. 
Smith,  7  Humphrey,  299 ;  Le  Guen  vs.  Goavernour,  et  al.,  1  J. 
Cases,  493 ;  Beaty  vs.  Ross.,  1  Branch,  198 ;  Haden  vs.  Garden, 
7  Leigh  R.,  15Y ;  2d  Story's  Equity,  sees.  875,  885,  896. 

2.  All  the  rights  of  the  parties  in  this  case  could  have  been 
fully  determined  at  law.     Mason  vs.  Caldwell,  5  Gil.,  204. 

3.  Want  of  parties  to  a  bill  may  be  raised  at  the  hearing.  1 
Barb.  Ch'y  Practice,  821. 

D.  A.  Smith,  for  appellee. 

Opinion  by  Tkeat,  C.  J.  : 

We  have  no  doubt  about  this  case.  It  was  decided  in  Mason 
vs.  Wait,  4  Scammon,  127,  that  the  sale  of  the  Grafton  lots  was 
not  binding  on  the  ward  ;  and  that  a  purchaser  might  set  up  in 
defence  of  an  action  on  the  notes  the  inability  of  the  guardian 
to  convey  a  good  title.  It  was  held  in  Mason  vs.  Caldwell.  5 
Gilman,  196,  that  it  was  competent  for  the  ward,  after  she  ar- 
rived at  full  age,  and  before  a  purchaser  had  avoided  the  con- 
tract by  an  offer  to  surrender  the  title  bond,  connected  with  a 
demand  for  the  return  of  the  notes,  to  adopt  the  contract,  by 
executing  and  tendering  a  deed  that  would  pass  a  good  title, 
and  demanding  payment  of  the  notes.  It  results  from  these  de- 
cisions that  a  purchaser  can  defeat  a  recovery  on  the  notes,  on 
the  ground  of  a  failure  of  consideration,  where  the  ward  has 
done  nothing  to  confirm  the  contract;  or  he  may  put  an  end  to 
the  contract  by  aflirmative  acts  on  his  part,  and  thereby  prevent 
the  ward  from  ratifying  and  enforcing  it.  The  complainant  has, 
therefore,  a  complete  defence  to  the  action  on  the  notes,  unless 
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there  was  a  ratification  of  the  contract  on  the  part  of  the  ward, 
prior  to  the  commencement  of  the  suit.  Instead  of  making  it 
in  that  action,  he  seeks  to  transfer  the  case  to  chancery ;  not  be- 
cause the  defence  cannot  be  successfully  made  at  law,  but  on 
the  ground  that  a  Court  of  Equity  has  concurrent  jurisdiction. 
It  by  no  means  follows  because  a  Court  of  Equity  has  concur- 
rent jurisdiction  with  a  Court  of  law,  that  it  will  take  cogni- 
zance of  a  cause  already  pending  in  a  Court  of  law,  aijd  oust  it 
of  jurisdiction.  As  a  general  principle,  in  all  cases  of  concur- 
rent jurisdiction,  the  tribunal  which  first  obtains  jurisdiction  of 
the  subject  matter,  must  proceed  and  finally  dispose  of  it.  A 
Court  of  Equity  will  not  take  jurisdiction  where  it  has  first  been 
acquired  by  a  Court  of  law,  unless  there  is  some  equitable  cir- 
cumstance in  the  case  which  the  party  cannot  avail  himself  of 
at  law  {a).  Subject  to  this  qualification,  the  rule  is  inflexible. 
Smith  vs.  Mclver,  9  Wheaton,  532;  Merrill  m.  Lake,  16  Ohio, 
373 ;  Flournoy  vs.  Halcomb,  2  Munford,  34 ;  Green  vs.  Robin- 
son, 5  Howard's  Miss.  R.,  80.  The  allegations  of  the  bill,  if 
true,  show  that  the  complainant  has  a  full  and  adequate  defence 
at  law,  and  he  must  there  interpose  it.  ]^o  circumstance  is  al- 
leged that  demands  the  interference  of  a  Court  of  Equity. 

The  decree  of  the   Circuit  Court  will  be  reversed,  with  costs, 
and  the  bill  dismissed.    . 

Judgment  reversed. 


Adam   Swartz,   plaintiff  in  error,  vs.  Thomas  L.  Barnes,  gar- 
nishee of  J.  Rapplye. 

Error  to  Hancock. 

AflBdavits  cannot  be  used  to  qualify  or  contradict  the  positive  statements  of*  record. 

This  was  an  action  originally  commenced  before  a  justice  of 
the  peace.  The  garnishee  appeared  before  the  justice  and  an- 
swered. An  appeal  was  taken  to  the  Circuit  Court,  The  cause 
came  on  to  be  heard  at  the  September  term,  1 849,  before  Min- 
shall,  Judge.  The  judgment  of  the  Circuit  Court,  which  was 
rendered  on  the  nineteenth  of  September,  sets  out  that  the  par- 
Co)  Ross  vs.  Buchanan,  13  111.  R.  59  ;  Chittenden,  et  al.,  vs.  Rogers,  42  111.  R.  99. 
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ties  appeared  by  their  attorneys,  "  and  issue  being  joined,  dis- 
pense with  a  jury,  and  for  trial  submit  this  cause  to  the  Court ; 
whereupon  the  Court,  after  the  hearing  of  the  evidence  and  ar- 
guments of  counsel,  finds  the  issue  in  favor  of  the  said  defend- 
ant, garnishee  as  aforesaid,"  and  gave  judgment  for  costs  against 
the  plaintiff.  A  motion  for  a  new  trial  was  entered  on  the 
twenty-second  of  September,  which  was  overruled.  A  bill  of 
exceptions  was  tendered  and  filed,  on  the  last  named  day. 

The  bill  of  exceptions  states,  "  that  on  the  fifth  day  of  Sep- 
tember term,  and  on  the  calling  of  this  cause  for  trial,  came  the 
parties  by  their  attorneys,  and  thereupon  a  jury  was  ordered, 
and  thereupon  four  of  the  jury  were  called  by  the  clerk  ;  where- 
upon the  Court,  after  hearing  the  arguments  of  counsel,  deter- 
mined the  cause  upon  the  merits,  to  which  the  plaintiff  at  the 
time  excepted  ;  and  now  again  came  the  plaintiff  by  his  attorney, 
and  moved  the  Court  to  grant  the  plaintiff  a  new  trial  upon  rea- 
sons and  afiidavits  on  file." 

Five  affidavits  were  filed,  setting  fort  that  the  affiants  un- 
derstood plaintiff 's  counsel  to  state  to  the  Court  that  he  was 
willing  to  submit  to  the  Court  the  question  of  law,  to  wit, 
"  whether  the  judgment  to  be  found  by  a  jury,  if  any  should  be 
by  them  found,  should  be  for  money  or  personal  property,"  and 
that  they  did  not  understand  plaintiff's  counsel  to  submit  to  the 
Court  the  matters  of  fact,  and  that  he  wished  the  cause  tried  by 
a  jury. 

Several  errors  were  assigned,  in  substance,  that  Court  erred 
in  discharging  the  garnishee,  and  rendering  judgment  for  costs 
against  plaintiff,  and  in  deciding  the  cause  upon  the  merits, 
when  only  a  question  as  to  the  kind  of  judgment  to  be  rendered, 
if  the  jury  should  find  for  the  plaintiff,  was  submitted  to  the 
Court. 

G.  Edmunds,  for  plaintiff  in  error,  on  the  argument,  made  the 
following  points : 

The  suit  was  regularly  commenced  before  the  justice,  and  re- 
cord shows  sufficient.  Kevised  Statutes,  60  and  61,  sees.  9,  11 
12,  and  p.  307,  sec.  38.  The  paper  filed  as  an  answer,  is 
not  such  an  answer  as  the  statute  contemplates.  It  should 
have  been  on  oath,  in  open  Court,  and  not  in  writing,  like  an 
answer  in  Circuit  Court.     Revised  Stat.,  p.  61,  sec.  12,  p.  67, 
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sec.  18.  On  appeal,  trial  to  be  without  written  pleadings.  Re- 
vised Stat.,  p.  325,  see.  55. 

The  submission  to  Court  at  April  term  was  waived  by  con- 
tinuance, and  subsequent  attempt  to  try.  Taking  the  whole  re- 
cord, it  shows  there  was  no  submission  at  the  September  term, 
to  the  Court,  or  waiver  of  jury.  The  cause  was  not  submitted 
to  the  Court  for  final  hearing.  The  Court  refused  to  impannel 
or  submit  cause  to  jury.  Rev'sd  Stat,  p.  414,  sec.  11.  Should 
the  judgment  be  for  money  or  property,  if  jury  found  for  the 
plaintiff,  only  was  submitted. 

The  Court  arbitrarily  discharged  the  garnishee,  and  rendered 
judgment  against  plaintiff,  without  a  hearing. 

The  record  clearly  shows,  that  the  plaintiff  did  not  consent  to 
try  the  cause  by  the  Court ;  that  he  did  not  dispense  with  or 
waive  a  jury ;  that  there  was  a  misunderstanding ;  the  Court 
should  have  granted  a  new  trial. 

Williams  &  Lawrence,  for  defendant  in  error  : 

Record  shows  that  there  was  not  a  refusal  to  submit  the  case 
to  a  jury,  but  that  the  case  had  been  submitted  to  the  Court,  at 
a  prior  term,  and  that  during  the  term  at  which  the  case  was 
decided,  four  jurors  were  inadvertantly  called  to  try  the  case ; 
when,  upon  suggestion  that  the  case  had  been  submitted  to  the 
Court,  the  Court  thereupon  proceeded  to  give  judgment. 

The  affidavits  filed  and  included  in  the  bill  of  exceptions  do 
not  properly  form  a  part  of  the  record.  The  record  from  the 
justice  does  not,  but  should  show,  that  a  judgment  had  been 
rendered  against  the  defendant,  before  the  Court  could  proceed 
against  the  garnishee.  Proceedings  against  a  garnishee  are  ac- 
cessary to  a  judgment  against  some  party. 

Opinion  by  Treat,  C.  J. : 

The  point  relied  on  for  the  reversal  of  this  judgment  is,  that 
the  Court  proceeded  to  hear  and  determine  the  case,  instead  of 
submitting  it  to  a  jury  for  trial,  as  demanded  by  the  plaintiff  in 
error.  There  is  nothing  in  the  record  to  sustain  this  assignment 
of  error.  The  record  expressly  states  that  the  parties  dispensed 
with  a  jury,  and  submitted  the  cause  to  the  Court  for  trial.  This 
entry  must  be  held  to  be  conclusive  of  the  question. 
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On  a  motion  for  a  new  trial,  the  plaintiffs  read  some  affidavits, 
for  the  purpore  of  showing  that  he  did  not  waive  his  right  to  a 
trial  by , jury,  but  the  affidavits  cannot  here  be  used,  to  qualify 
or  contradict  the  positive  statements  of  the  record. 

As  the  evidence  is  not  reported,  no  question  arises  as  to  the 
correctness  of  the  decision  of  the  Court,  in  discharging  the  gar- 
nishee. 

Let  the  judgment  be  affirmed  with  costs. 

Judgment  affirmed. 


John    Beel,   appellant,   vs.   Thompson  Piekce   and   Anson  O. 

Faieman,  .  appellees. 

Appeal  from  Madison. 

A  petition  for  forcible  detainer,  which  shows  that  A,  one  of  two  defendants,  liad  rented  fif- 
teen acres,  parcel  of  a  larger  tract,  and  that  he  withholds  the  whole  tract,  and  that  H,  the 
otiier  defendant,  unlawfully  entered  into  the  same  premises  under  A,  and  that  both  un- 
lawfully withhold  them  from  the  plaintiff  after  notice,  is  insufficient 

To  give  the  Court  jurisdiction,  the  petition  should  show,  that  the  defendants  entered  into 
the  premises,  under  a  lease,  or  by  the  assent  or  acquiescence  of  the  plaintiff,  or  some  cir- 
cumstance from  which  it  can  he  presumed  that  the  relation  of  landlord  and  tenant  existed. 

Forcible  entry  and  detainer  must  be  shown,  or  the  Oourt  acquires  no  jurisdiction  except  so 
far  as  the  relation  of  landlord  and  tenant  is  shown  to  exist. 

A  particular  description  of  the  land  claimed  should  be  given.  A  description  of  about  filteen 
acres,  a  part  of  a  tract  of  one  hundred  and  sixty  acres,  not  showing  which  part  of  the  one 
hundred  and  sixty  acres,  is  too  loose. 

This  was  an  action  for  a  forcible  detainer,  from  Madison 
county.  The  complaint  before  the  justice  declared  that  the 
defendants  were  in  possession  of  certain  tracts  of  land,  of  which 
plaintiff  claimed  to  be  the  owner  in  fee  simple  ;  said  land  lying 
and  being  in  the  "county  of  Madison  and  state  of  Illinois,  to  wit : 
the  south  east  quarter  of  section  sixteen ;  also,  the  north-east 
quarter  of  the  south-west  quarter  of  section  number  twenty-one, 
township  three  north,  range  nine,  west  of  the  third  principal  meri- 
dian, together  with  all  and  singular  the  tenements  and  appurte- 
nances thereto  belonging,  and  as  such  entitled  to  immediate  actual 
and  exclusive  possession  of  said  premises ;  and  that  he,  the  said 
plaintiff,  rented  about  fifteen  acres  of  the  said  first  mentioned 
tract  of  land  to  Thompson  Pierce,  one  of  the  defendants,  for  one 
year,  which  expired  on  the  28th  day  of  February,  1849,  and 
that  said  Pierce  unlawfully  and  without  right  withholds  the  pos- 
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session  of  the  whole  of  the  above  tracts  of  land  from  said  plain- 
tiff. Said  plaintiff  further  states  that  one  Anson  O.  Fairman, 
the  other  defendant,  is  connected  with  the  said  Pierce,  and 
wrongfully  and  unlawfully  entered  into  said  premises  with  the 
said  Pierce,  and,  together  with  the  said  Pierce,  forcibly  and  un- 
lawfully withholds  the  possession  of  said  premises  from  the  said 
plaintiff,  after  notice  given  them  according  to  law. 

On  10th  March,  1849,  a  trial  was  had  before  a  justice  and  a 
jury  of  twelve,  and  the  defendants  found  guilty  as  charged. 

From  this  finding  the  defendants  prayed  an  appeal  to  the  Cir- 
cuit Court,  and  filed  their  bond  on  the  14th  March,  1849.  At 
August  term,  1849,  of  the  Madison  Circuit  Court,  the  defend- 
ants moved  the  Court  to  dismiss  said  cause  for  want  of  jurisdic- 
tion. The  Court,  Underwood,  Judge,  presiding,  dismissed  said 
cause  on  account  of  the  insuificiency  of  the  affidavit ;  to  which 
decision  of  the  Court,  in  dismissing  said  cause,  the  plaintiff  at 
the  time  excepted,  and  prayed  this  appeal,  and  assigns  for  error, 
that  the  Court  erred  in  dismissing  said  suit  on  account  of  the 
insufficiency  of  the  affidavit. 

J.  Gillespie,  and  Billings  &,  Parsons,  for  appellant : 

The  complaint  states  that  Beel  was  the  owner  of  a  tract  of 
land,  and  entitled  to  the  immediate,  actual  and  exclusive  pos- 
session thereof;  and  that  he  rented  fifteen  acres  of  it  for  one 
year,  which  expired  February  28th,  1849,  and  that  Pierce  un- 
lawfully withholds  the  possession  of  the  whole  of  the  laud,  and 
that  one  Anson  Fairman  is  connected  with  the  said  Pierce,  and 
entered  under  him,  and  that  they  both  withhold  the  possession 
of  the  whole  of  said  land. 

The  complaint  is  sufficient. 

1.  In  6  Blackford,  145,  it  is  laid  down  by  the  Court,  that  a 
complaint  was  sufficient  where  it  stated  that  plaintiff  bought  the 
land  of  defendant,  and  that  by  agreement  the  defendant  was 
allowed  to  continue  in  possession  until  a  certain  day,  and  held 
over  after  that  day,  although  the  plaintiff  never  had  actual  pos- 
session, and  that  an  action  of  forcible  detainer  can  l)e  sustained. 

2.  The  relation  of  landlord  and  tenant  is  to  be  presumed  in 
the  whole  tract,  where  the  tenant  leases  a  part  of  the  land,  and 
occupies  the  whole,  with  the  assent  of  the  landlord. 
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In  5tli  Gilman,  293,  it  is  laid  down  by  the  Court  that  there  is 
no  precise  form  of  complaint  in  an  action  of  forcible  detainer. 
It  is  sufficient  if  the  complaint  show  the  relation  of  landlord  and 
tenant  to  have  existed;  that  the  time  for  which  the  premises 
were  let  has  expired,  and  that  the  tenant  persists  in  holding  the 
premises  after  demand  made  in  writing  for  the  possession  there- 
of "  The  possession  of  the  tenant  is  the  possession  of  the 
landlord,"  is  a  well  known  principle  of  law.  If  it  is  conceded 
that  Beel  was  the  owner  of  the  land,  and  that  Pierce  was  a  ten- 
ant of  his,  for  part  of  the  land,  and  took  possession  of  the  whole, 
Beel  was  in  possession  of  the  whole,  being  the  owner  in  fee  sim- 
ple, the  complaint  being  taken  as  true.  Although  the  com- 
plaint does  not  aver  in  so  many  words  that  Beel  was  the  land- 
lord of  Pierce,  yet  that  relation  is  inferred  from  the  complaint ; 
and  althouirh  it  does  not  state  that  Pierce  entered  the  balance  of 
the  land  under  the  lease,  yet  it  states  that  Fairman  under  Pierce 
entered  into  the  possession  of  the  whole  land,  which  supplies 
the  defect,  if  there  be  any  in  the  charge  in  regard  to  Pierce, 
Pierce  being  the  tenant  of  Beel  by  the  lease.  All  that  is  requi- 
red in  a  complaint  is,  to  show  that  the  relation  existed  in  terms 
that  can  be  understood  by  the  manner  in  which  it  is  set  forth. 

In  1st  Monroe's  Reports,  50,  it  is  laid  down  that  the  actual  re- 
sidence on  one  part  of  a  tract,  claiming  the  whole,  is  such  an 
actual  possession  of  the  land  as  comes  within  the  meaning  of  the 
act;  and  that  an  entry  on  any  part,  ^vithout  the  consent  of  such 
actual  possessor,  would  subject  the  intruder  to  this  remedy. 

In  regard  to  possession  :  In  3d  Little's  Rep.,  383,  it  is  laid 
down  that  where  a  tenant  enters  on  a  farm  under  a  lease,  he  ac- 
quires possession  of  the  woodland  which  belongs  to  the  same 
tract  or  parcel  of  land,  unless  he  be  circumscribed  by  the  terms 
of  the  lease,  and  the  true  criterion  is  the  enjoyment  of  the 
profit.  In  2d  Marsh.,  18,  and  3d  J.  J.  Marshall,  it  js  laid  down 
by  the  Court,  that  an  occupant  possessing  himself  of  a  part  of  a 
tract  of  land,  with  intent  to  take  possession  of  the  whole, 
is  possessed  of  the  whole,  although  it  be  done  without  the  as- 
sent of  the  owner.  How  much  more  would  he  have  possession 
if  betakes  possession  with  the  assent  of  the  owner. 

The  complaint  in  all  these  cases  must  be  construed  with 
reasonable  certainty,  and  when  the  relation  of  landlord  and  ten- 
ant can  be  inferred,  it  ought  to  be.     If  the  plaintiff  was  not,  un- 
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der  the  complaint,  entitled  to  a  restitution  of  the  whole  of  said 
land,  he  certainly  would  be  entitled  to  a  restitution  of  the  part 
leased.  In  3d  Marshall,  164,  1  Monroe,  38,  2  J.  J.  Marshall, 
183,  the  principle  is  well  established,  that  on  a  traverse  the 
jury  may  find  guilty  as  to  part  of  the  premises  leased,  and  the 
plaintiff  shall  recover  according  to  the  proof. 

In  regard  to  the  description  of  the  land  leased,  see  4  Alaba- 
ma, 112;  9  do.  611;  8  do.,  87;  1  Scammon,  40Y;  4  Missouri, 
98 ;  3  Little,  297.  In  all  these  cases  the  principle  is  laid  down 
that  all  that  is  required  is  a  general  description  of  the  premises, 
so  that  it  will  convey  a  distinct  or  definite  idea  of  the  land  sought 
to  be  restored.  In  the  Alabama  case,  the  premises  were  des- 
scribed  as  N.  E,  sec.  5,  T.  8,  R.  11  east,  and  fifty  acres  of  land ; 
which  was  held  sufficient. 

In  the  Missouri  case,  the  premises  were  described  as  one 
house  and  garden  ;  which  was  held  sufficient. 

There  is  another  point  in  this  case  :  in  regard  to  Fairman 
holding  under  Pierce.  In  Snoddy  vs.  Watt,  9  Alabama,  611,  it 
is  laid  down  that  to  warrant  a  proceeding  for  an  unlawful  de- 
tainer, it  is  not  necessary  tl|at  the  defendant  should  be  a  tenant 
of  the  plaintiff,  or  a  tenant  of  his  tenant.  It  is  sufficient  if  he 
holds  under,  from  or  by  collusion  of  the  plaintiff's  tenant. 

E.  Xeating,  for  appellees : 

First,  forcible  entry  and  detainer  is  a  possessory  action,  and 
the  title  to  the  lands,  &c.,  cannot  be  tried.  2  U.  S.  Annual 
Dig.,  196,  s,  14;  Settle  vs.  Henson,  1  Morris,  111 ;  McKeen  and 
wife  vs.  Nelms,  9  Ala.,  508 ;  Phelps  vs.  Baldwin,  17  Conn.,  209. 
Second,  the  plaint  must  make  out  a  case.  Whittaker  vs. 
Gautier,  3  Gilman,  443  ;  Wells  vs.  Hogan,  Breese,  264.  Third, 
the  plaint  must  particularly  describe  the  premises.  Eev. 
Laws  1845,  257,  sec.  4.  Fourth,  the  plaint  must  show  pos- 
session or  relation  of  landlord  and  tenant.  Phelps  vs.  Baldwin, 
17  Conn.,  209;  Walters  <y5.  Eogers,  9  Ala.,  834;  Whittaker  vs. 
Gautier,  3  Gilman,  443.  Fifth,  a  trespasser  may  maintain  the 
action.  Lorimer  et  al.^  Adm'rs,  &c.,  vs.  Lewis  et  al..,  1  Mor- 
ris, 253.  Sixth,  the  trial  before  the  Circuit  Court  was  a  trial 
de  novo.  Rev.  Laws,  1845,  257.  Seventh,  if  tenancy  of  two 
is  averred,  the  proof  must  correspond,  or  an  acquittal  must  fol- 
low.    Sneaker  vs.  Quick,  7  Halstead,  129. 
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Objections  to  the  plaint  in  this  case:  If  it  is  attempted  to  sus- 
tain the  plaint  on  any  other  ground  than  the  existence  of  the  re- 
lation of  landlord  and  tenant,  then  there  is  not  such  actual  or 
constructive  possession  averred  as  is  required  by  the  decision, 
3  Gilman,  443.  If  the  ground  of  tenancy  is  assumed,  then  the 
plaint  only  sets  forth  a  lease  of  fifteen  acres,  and  that  fifteen 
acres  is  not  so  described  as  to  be  sufficient  for  a  warrant,  in  case 
of  recovery.     See  plaintifi''8  autliorities. 

If  it  is  contended  that  the  defendants  hold  all  or  entered  all 
by  virtue  of  the  lease,  the  answer  is,  the  plaint  should  have 
shown  this  fact :  it  does  not.  Forcible  entry  and  detainer  being 
a  mere  possessory  action,  the  plaint  should  show  that  the  com- 
plainant has  had  possession,  or,  as  in  case  of  tenancy,  there  is 
such  a  relation  existing  as  shows  the  defendant  is  not  in  a  con- 
dition to  deny  the  title  of  complainant,  and  the  law  being 
enacted  to  give  a  summary  remedy  to  the  party  who  has  once 
had  possession  to  recover  it,  the  Court  will  give  such  a  con- 
struction as  will  enable  a  party  to  gain  possession  of  property 
he  has  never  before  actually  or  constructively  been  in  possession 
of.  I 

Although  Fairman  rented  the  whole  of  the  tracts  from  Pierce, 
he  thereby  became  no  more  the  sub- tenant  of  Beel  than  Pierce 
had  been  the  tenant  of  Beel,  to  wit,  as  to  fifteen  acres,  for  the 
plaint  does  not  claim  that  Pierce  ever  rented  more  than  fifteen 
acres,  or  ever  entered  into  any  other  than  the  fifteen  acres,  and 
does  not  deny  that  Pierce  was  and  had  been  in  possession  of  the 
balance  of  the  tracts  long  before  even  Beel  claimed  to  have  title 
to  any  of  the  same. 

Wm.  T.  Martin,  on  same  side : 

The  affidavit  is  not  sufficient  to  give  the  Court  jurisdiction. 
The  statute  gives  the  action  of  forcible  entry  and  detainer, 
where  the  complainant  has  been  forcibly  entered,  and  turned  out 
of  possession.  To  sustain  such  action,  the  complaint  must  show 
that  the  plaintifi"  was  in  the  actual  possession  of  all  the  land  in- 
cluded in  the  affidavit,  and  that  the  defendant  hath  taken  the 
possession  of  the  whole  of  the  premises  described.  Rev.  Stat., 
p.  256,  sec.  1. 

To  sustain  the  action  of  wilful  detainer,  the  complaint  must 
show  the  rela<"ion  of  landlord  and  tenant,  and  that  the  tenant,  or 


DECEMBER  TEEM,  1849.  9T 


Beel  vs.  Pierce  et  al. 


those  claiming  under  him,  holds  over  after  the  expiration  of  the 
term,  and  after  demand,  &c.  In  this  action  the  plaintiff  can 
only  recover  such  premises,  and  no  more  than  is  embraced  in 
the  lease,  and  such  premises  must  he  described  witii  such  cer- 
tainty as  will  enable  the  sheriff  to  give  the  possession.  Rev. 
Laws  of  1845,  sec.  4. 

The  plaintiff  cannot,  on  a  complaint  for  fifteen  acres  of  land, 
detained  after  the  term  expires,  allege  that  he  also  holds  one 
hundred  and  eighty-five  acres  more,  and  recover  on  such  affida- 
vit two  hundred  acres. 

Opinion  by  Mr.  Justice  Caton  : 

The  complaint  in  tliis  case  shows,  that  Beel  is  the  owner,  and 
entitled  to  the  possession,  of  two  tracts  of  land,  amounting  to 
two  hundred  acres,  and  that  he  rented  about  fifteen  acres  of  one 
of  the  tracts,  to  Pierce,  for  one  year,  which  expired  in  Februa- 
ry, 1849  ;  and  that  Pierce  unlawfully  withholds  the  whole  of  the 
premises  from  the  plaintiff.  The  complaint  then  shows,  that 
Fairman  unlawfully  entered  into  the  possession  of  the  same  pre- 
mises, under  Pierce,  and  that  they  both  unlawfully  withhold 
them  from  the  plaintiff,  after  notice,  &c. 

This  petition  was  insufficient  to  give  the  Court  jurisdiction. 
It  does  not  show  that  either  of  the  defendants  entered  into  the 
premises,  except  the  fifteen  acres,  under  the  lease,  or  by  rea- 
son of  Pierce's  having  the  lease,  or  in  any  way  with  the  assent 
or  acquiescence  of  the  plaiutifl'',  so  that  there  is  no  circumstance 
stated,  from  which  we  can  presume  that  the  relation  of  landlord 
and  tenant  existed.  From  aught  that  appears,  the  defendants 
may  have  taken  possession  of  all  but  the  fifteen  acres,  under  a 
claim  of  title  in  themselves,  adverse  to  that  of  the  plaintiff,  or  un- 
der a  lease  from  some  other  person.  As  no  forcible  entry  and 
detainer  is  pretended,  the  Court  acquired  no  jurisdiction,  except 
so  far  as  the  relation  of  landlord  and  tenant  is  shown  to  exist. 

The  petition  is  also  defective,  even  as  to  the  fifteen  acres. 
The  statute  provides,  that  the  complaint  shall  be  set  down  in 
writing,  "  particularly  describing  the  lands,"  &c.  R.  S.,  25Y, 
sec.  4.  Here  there  is  no  such  description  of  the  fifteen  acres. 
It  is  described  as  "  about  fifteen  acres  of  said  first  mentioned 
tract  of  land."  In  what  part  of  this  tract  of  one  hundred  and 
sixty  acres  of  land  these  fifteen  acres  were  located,  the  com- 
13 
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plaint  does  not  show.  This,  by  the  most  loose  construction, 
cannot  be  said  to  be  a  particular  description  of  the  land.  We 
have  no  doubt  that  the  Circuit  Court  decided  properly,  in  hold- 
ing the  complaint  insufficient,  and  in  dismissing  the  cause,  and 
its  judgment  is  affirmed,  with  costs.  , 

Judgment  affirmed. 


Dirk  Jonkin  Gekdes  Keuse,  appellant,  vs.  John  Scripps,  ap- 
pellee. 

Appeal  from  Schuyler. 

If  a  tract  of  land  is  conveyed  by  metes  and  bounds,  or  any  other  certain  description,  the 
grantee  taljes  all  the  land  included  within  the  designated  limits,  although  the  quantity 
may  exceed  what  is  stated  in  the  deed;  and  he  is  restricted  to  those  limits,  if  the  quantity 
proves  to  be  less  than  is  represented. 

The  statement  of  quantity  is  considered  the  most  uncertain  part  of  the  description,  and 
when  inconsistent  with  boundaries,  courses  or  distances,  quantity  must  be  rejected. 

Where  a  mortgage  was  expressed  to  be  "  for  sixty-one  acres  of  land,  to  wit,  the  south-east 
quarter  of  section  number  twenty-eight,  township  two,"  &e.,  it  was  held  to  cover  the  en- 
tire Congressional  tract,  and  the  description  of  "sixty-one  acres,"  as  the  quantity,  was  dis- 
regarded. 

A  subsequent  purchaser  is  to  be  charged  with  full  notice  of  the  legal  effect  of  such  mortgage. 
His  rights  are  no  greater  than  those  of  the  mortgagor. 

This  was  an  action  of  ejectment,  returned  at  the  March  term, 
1841,  of  Schuyler  Circuit  Court,  by  Scripps,  the  defendant  in 
error,  against  Kruse,  averring  that  he  was  possessed  of  the  south- 
east quarter  of  section  numbered  twenty-eight,  in  township 
numbered  two  north,  of  range  number  one,  west  of  the  fourth 
principal  meridian;  and  the  north-west  quarter  of  number  thir- 
ty-two, in  township  number  three  north,  of  range  numbered  one 
west  of  the  aforesaid  meridian,  with  all  the  privileges  and  ap- 
purtenances, &c.,  which  he  claimed  in  fee.  And  that  he  was 
peaceably  possessed  of  the  following  lands,  to  wit,  sixty-one 
acres,  to  wit,  the  south-east  quarter  of  section  number  twenty, 
in  township  number  two  north,  and  range  number  one  west  of 
the  said  fourth  principal  meridian,  situate,  lying  and  being,  &c., 
with  appurtenances,  &c.,  which  he  claimed  in  fee.  And  that 
he  was  possessed  &c.  of  sixty-one  acres  of  land  bounded  as  fol- 
lows, to  wit :  beginning  at  the  north  corner  of  the  south-east 
quarter  of  section  number  twenty-eight,  two  north,  range  one 
west  of  said  meridian,  thence  south  ninety  poles,  along  the  sec- 
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tion  line,  thence  west  108  44-100  poles,  thence  north  90  poles, 
to  the  east  and  west  dividing  lines  of  said  section  twenty-eight, 
thence  east  108  44-100  poles,  to  said  place  of  beginning,  with 
apj)urtenances  &c.,  which  he  claimed  in  fee  &c. ;  and  being  so 
possessed,  defendant  entered  into  and  npon  the  same,  &c. 
There  were  six  different  trials  with  different  results.  At  the 
last  trial,  the  plaintiff  below  obtained  a  verdict  and  judgment. 
The  judgment  was,  that  the  plaintiff  recover  his  damages,  and 
also  possession  of  the  said  premises.  A  writ  of  possession  was 
granted,  and  judgment  for  costs.  Motions  for  a  new  trial  and 
in  arrest  of  judgment  were  made  and  overruled  ;  whereupon  de- 
fendant prayed  an  appeal,  which  was  allowed.  Heard  before 
and  judgment  by  Mr.  Justice  Purple,  at  March  term,  1848. 

The  plaintiff  below  derived  his  title  by  virtue  of  a  mortgage 
from  one  James  H.  Smith,  in  which  the  land  was  described,  as 
"  sixty-one  acres  of  land,  to  wit,  the  south-east  quarter  of  sec- 
tion number  twenty-eight,  in  township  number  two  north,  and 
range  one  west ;"  which  mortgage  was  foreclosed  by  scii^e  fa- 
cias, and  he  became  the  purchaser  at  the  sale. 

The  bill  of  exceptions  was  filed  containing  the  evidence  &c., 
exhibiting  said  mortgage  and  the  proceedings  taken  to  forelo.se 
the  same,  the  sale  under  the  foreclosure,  and  the  sheriff's  deed. 
It  appears  that  defendant  and  plaintiff  derived  their  titles  from 
a  common  source ;  the  plaintiff  in  error  being  the  grantee  of 
said  Smith,  by  deed,  bearing  date  subsequent  to  the  date  of  the 
mortgage  from  Smith  to  Scripps. 

The  following  errors  all  assigned  : 

The  Circuit  Court  erred  in  overruling  defendant's  objection 
to  the  mortgage,  and  in  permitting  the  same  to  be  read  in  evi- 
dence to  the  jury. 

The  Court  erred,  also,  in  overruling  defendant's  objections  to 
the  sheriff's  deed,  offered  in  evidence. 

Also,  in  overruling  defendant's  motion  to  exclude  all  the  title 
papers  of  plaintiff.  And  in  overruling  the  motion  for  a  new 
trial. 

A.  Williams  and  R,  S.  Blackwell,  for  appellant,  made  the 
following  points  in  argument : 

1.  The  description  in  the  mortgage  deed  is  uncertain. 
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2.  The  mortgage  is  merged  in  the  judgment,  and  can  no  long- 
er be  used  as  evidence  of  title. 

3.  The  defendant  was  entitled  to  notice  to  quit. 

One  of  the  counsel  for  the  appellant,  in    opening  this  cause, 
stated  that  the  questioa  relating  to  the  sufficiency  of  the  descrip- 
tion in  the   mortgage,  became   an   interesting  one,  when  taken 
'.a  connection  with  the  history  of  the  trials  in  the  Court  below. 
Five  different  Judges  had   presided  at  the    several  trials.     One 
decided,  that  there  was  a  pateoit  ambiguity,  in  the   description 
of  the  premises  ;  another  that  it  was  a  latent  ambiguity  ;  a  third, 
chat  it  was  neither  a  patent  or  a  latent  ambiguity,  but  a  mixed 
one ;  while  the  fourth  held  that  there  was  no  ambiguity  what- 
ever, and  that  the  description  carried  the  whole  quarter  sec- 
fion,  and  the  false  circumstance  of  quantity  was  to  be  rejected 
IS  surplusage.     The  fifth  Judge  held  that  no  question  could  arise 
upon  the  construction  of  the  mortgage  deed,  as  it  was  merged 
.a   the  judgment   of  foreclosure  upon  the  proceeding  by  scire 
/nbcim. 

Browning  &  Bushnell,  for  appellee : 

The  quantity  of  land  mentioned  in  a  deed  is  only  a  part  of  the 
'description,  and  must  yield  to  the  location  by  certain  bounda- 
i-ies.  All  the  land  contained  within  those  boundaries  and  be- 
onging  to  the  grantor,  pass  by  the  deed,  whether  more  or  less 
han  the  quantity  mentioned  by  the  deed.  Powell  vs.  Clark,  5 
ilass.,  355 ;  Jackson  vs.  Barringer,  15  John.,  471 ;  Champion 
r,s.  White,  5  Cow.,  509 ;  Howe  vs.  Bass,  2  Mass.,  380 ;  Hatha- 
way vs.  Power,  6  Hill,  453.  The  least  certainty  in  the  descrip- 
rion  of  lands  in  a  deed,  must  yield  to  the  greater  certainty,  un- 
less they  can  be  reconciled.  Worthington  vs.  Hyler,  4  Mass., 
!06)  Jackson  vs.  Moore,- 6  Cow.,  716  to  721,  and  note.  Where 
.1  deed  describes  land  by  its  admeasurements  and  at  the  same 
nme  by  known  and  visible  monuments,  the  latter  shall  govern. 
\  Comyn  Dig.,  287  ;  Pernan  vs.  Wead,  6  Mass.,  131 ;  Prost  vs. 
w'-^paulding,  19  Pick.,  445.  And  where  there  is  a  contradiction 
ill  a  deed,  quantity  must  give  way  to  monuments,  courses  and 
•Ustances.  Jackson  vs.  Loomis,  18  John.,  81 ;  S.  C.  19  John., 
449  ;  Jackson  vs.  Root,  18  John,,  60  ;  Jackson  vs.  Clark  7  John. 
lilT.  And  where  the  question  turns  upon  the  construction  of 
I  deed,  it   will   receive   the  same  construction  against  a  subse- 
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quent  purchaser  from  the  grantor,  as  against  the  grantor  him- 
self. The  purcliaser  takes  with  notice  of  the  legal  construction 
of  the  deed.  Subsequent  events  cannot  effect  the  construction 
of  a  deed.  VYorthington  vs.  Hyler,  4  Mass.,  196  ;  Jackson  vs. 
Loomis,  18  John.,  81,  87;  Yan  Wyck  vs.  Wright,  18  Wend., 
16Y ;  Hathaway  vs.  Power,  Q  Hill,  453. 

Nor  is  the  title  of  Scripps  under  the  mortgage  merged  in  the 
deed  to  him,  on  the  sale  under  the  foreclosure  of  the  mortgage, 
so  as  to  prevent  Scripps  from  bringing  or  maintaining  his  action 
of  ejectment.  This  point  has  been  often  decided.  Williams 
vs.  Brunton,  3  Gilm,,  600,  622-3;  Den  vs.  Yanness,  5  Halsted, 
102,  106-Y;  Den  vs.  Stockton,  7  Halsted,  322;  Cooper  vs. 
Whitney,  3  Hill,  95 ;  State  Band  vs.  Wilson,  4  Gilm.,  57,  61; 
Klock  vs.  Kronkite.  1  Hill,  107.  Merger  is  never  favored  at 
law,  and  still  less  in  ^equity.  It  will  not  be  permitted  to  work 
injustice.  It  is  always  a  question  of  intention,  and  it  will  be 
allowed  only  for  special  reasons,  to  promote  the  ends  of  jus- 
tice, and  to  subserve  the  fair  intention  of  the  parties.  Where 
the  person,  in  whom  the  legal  and  equitable  title  unite,  has  a 
beneficial  interest  in  keeping  them  separate,  no  merger  takes 
place.  Lockwoodys,  Sturdevant,  6  Conn,,  373  ;  James  vs.  Morey, 
2  Cow.,  246  ;  Harr  vs.  Ellis,  6  Johns.  Ch.;  393  ;  Baldwin  vs.  J^or- 
ton,  2  Conn.,  161.  Even  in  cases  where  the  doctrine  of  mer- 
ger technically  applies,  the  lesser  estate  is  not  lost — annihilated. 
It  no  longer  exists  separately,  but  in  union  with  the  greater,  and 
the  greater  in  union  with  the  less,  and  the  greater  estate  is  from 
the  time  simply  released  and  discharged  from  the  charge  or  in- 
cumbrance of  the  less  ;  on  the  same  principle  that  no  man  can 
be  indebted  to  himself.  No  greater  estate  is  created.  The  lesser 
estate  is  simply  suspended,  not  lost.  Whether  or  not  its  action 
is  suspended  even  depends  upon  whether  justice  require  it  co- 
temporaneously  to  exist.  Persons  having  interests  depending  on 
the  particular  estates  will  be  left  in  the  same  condition,  in  point 
of  benefit,  as  if  no  merger  had  taken  place.  For  the  purpose 
of  upholding  those  interests,  the  particular  estate,  though  mer- 
ged, is  not  destroyed.  It  continues  in  point  of  title,  although 
said  to  be  merged  in  point  of  law.  2  Thos.  Coke,  451-2,  top 
paging. 

The  sheriff's  deed  on  the  foreclosure  is  not  the  foundation  of 
a  new  title.     It  is  not  inconsistent  with  the  title  under  the  orig- 
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inal   mortgage.     It  is  only  in  aid  of   and  to  perfect  that  title. 
Such  is  the  intention  of  the  mortgagee  in  purchasing  on  fore- 
closure.    Williams  vs.   Brunton,  3  Gilm.,   623  ;  Den   vs.  Stock- 
ton,  7  Halsted,  322.     The    mortgage   gives  a  defeasible  legal 
title-     It  leaves  an  equity  outstanding  in  the  mortgagor.     It  is 
to  foreclose  that    equity,   and  not   to  acquire  the  legal  estate, 
that  the   foreclosure   is  had.     The   legal  estate    is   already  in 
the   mortgagee.     The   mortgage   is    thus    the   foundation,    the 
first  fact,  in   the   creation   of  a  perfect   and  indefeasible  legal 
title,  and  the   subsequent  acts,   the  foreclosure,  relates  back  to 
the  mortgage.     They  are  based  upon  the  mortgage,  and  derive 
their  existence  and  efficacy  from  the  existence  of  the  mortgage. 
It  is  a  common  principle  that  where  divers  acts  concur  to  one 
definite  result,  the  original  act  is  preferred,  and  draws  to  itself 
all  subsequent  facts.     Such  is  the  doctrine  of  relation,  v\^hich  is 
applied  to  sustain  rights  acquired  under  mortgages,  judgments 
and  other  analagous  cases,  and  to  prevent  them  from  being  over- 
reached by  subsequent  claims,  intervening  between  the  incep- 
tion and  perfection  of  the  title.     Jackson  vs.   Call,  3  Cow.,  79  ; 
Lessee  of  Boj'-d  vs.  Longworth,  11  Ohio,  252  ;  Johnson  vs.  Stagg, 
2  John.,  520 ;  Klock  vs.  Kronkite,  1  Hill,  N.  Y.,  107  ;  Hammon 
vs.  Warfield,  2  Har.  &  John.,  151,  158  ;  State  Bank  vs.  Wilson, 
4:  Gilm.,  57,  61.     But  even   supposing  a  merger  takes  place — 
what  is  merged,  the  legal  or  equitable  title  ?     It  is  the  equita- 
ble— the  lesser  title — that  is  merged.     2  Thos.  Coke,  top  paging, 
418,  note  k/  1  Kent   Com.,  99,  100.     But  the  mortgagee  has 
the  legal  title ;  the  mortgagor  had  only  an  equity  left,  and  the 
mortgagee  on  the  purchase  at  the  sherifi''s  sale,  would  only  ac- 
quire an  equity,  which,  on  the  principle  of  merger,  must  merge, 
in  the  mortgage  title,  if  either  is  to  merge  in  the  other.     4  Kent, 
151,  156 ;  Blaney  vs.  Beane,  2  Greenleaf,  132,  137 ;  5  Cond. 
Eep.,  655 ;  Howe  vs.   Lewis,  14  Pick.,  331 ;  Erskine  vs.  Town- 
send,  2  Mass.,  493,  494-5.     Indeed,  so  ineftectual  was  the  deed 
executed  by  the  sheriff"  on  the  foreclosure,  to  give  the  legal  title, 
that,  as  the  mortgagee  became  the  purchaser,  there  was  no  oc- 
casion for  a  deed  to  be  made  to  him  by  the  sheriff  at  all.     With- 
out the  deed,  the  equity  of  redemption  would  have  been  equal- 
ly barred  by  the  mere  sale.     Jackson  vs.  Colden,  4  Cow.,  266, 
276;  281 ;  1  Revised  Stat.  N.  Y.,  312— old  stat.     That  it  has 
been  considered  that  in  such  a  case  the  title  by  the  sheriff's  deed 
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would  merge  in  the  mortgage  deed,  see  Cooper  vs.  Whitney,  3 
Hill,  95  ;  f)en  m.  Yannes,  6  Halsted,  102,  106-Y. 

As  to  notice  to  quit :  A  mortgagor  in  possession  is  not  entitled 
to  notice  to  quit  before  ejectment  brought  by  the  mortgagee. 
Adams'  Eject.,  108-9 ;  Rockwell -ys.  Bradley,  2  Conn,,  1 ;  Wake- 
man  vs.  Banks,  2  Conn.,  445  ;  Fuller  vs.  Wadsworth,  2  Iredell, 
263  ;  Weaver  vs.  Belcher,  3  East.,  449  ;  Keach  vs.  Hall,  Doug., 
21  ;  Williams  vs.  Bennell,  4  Iredell,  122  ;  Den  vs.  Stockton,  T 
Halsted  322,  324 ;  Doe  vs.  Giles,  15  English  Com.  Law,  485 ; 
Smartle  vs.  Wilhams,  1  Salk.,  245  and  note  a. 

Contra,  in  New  York,  where  the  mortgagor  is  entitled  to  no- 
tice to  quit  before  ejectment  brought.  This  was,  however,  de- 
cided without  much  consideration,  and  as  a  mere  question  of 
practice,  and  not  of  law.  Jackson  vs.  Loughhead,  2  John.,  ^75 ; 
Jackson  vs.  Green,  4  John.,  186;  Jackson  vs.  Hopkins,  18  John., 
486.  Though  the  lessee  or  assignee  or  grantee  of  the  mort- 
gage is  not  entitled  to  notice  to  quit.  Den  vs.  Stockton,  7  Hal- 
sted, 322;  Jackson  vs.  Fuller,  4  John.,  215  ;  Jackson  vs.  Stack- 
house,  1  Cow.,  122.  Nor  is  notice  to  a  vendee  to  quit  ne- 
cessary. Jackson  vs.  Miller,  Y  Cow.,  747-51 ;  Jackson  vs. 
Moncrief,  5  Wend.,  26,  29.  On  claiming  the  land  adversely  is 
not  entitled  to  notice  to  quit.  Jackson  ns.  Dyer,  3  John.,  422; 
Jackson  vs.  Chase,  2  John.,  84 ;  Shackelford  vs.  Smith,  5  Dana, 
236-8 ;  Jackson  vs.  Tyler,  2  John.,  443. 

Opinion  by  Treat,  O.  J. : 

If  a  tract  of  land  is  conveyed  by  metes  and  bounds,  or  any 
other  certain  description,  the  grantee  takes  all  of  the  land  in- 
cluded within  the  designated  limits,  although  the  quantity  may 
exceed  what  is  stated  in  the  deed  ;  and  he  is  restricted  to  those 
limits,  if  the  quantity  turns  out  to  be  less  than  is  represented. 
The  statement  of  quantity  is  considered  as  the  most  uncertain 
part  of  the  description,  and  when  inconsistent  with  boundaries, 
courses  or  distances,  must  be  rejected.  Powell  vs.  Clark,  5 
Mass.,  355;  Jackson '^5.  Bar  ringer,  15  Johnson,  471;  Jackson 
vs.  Moore,  6  Cowen,  706 ;  Hathaway  vs.  Power,  6  Hill,  453 ; 
McClintock  vs.  Rogers,  post.  299. 

In  this  case,  the  premises  in  dispute  passed  by  the  mortgage. 
The  mortgagee  took  all  of  the  land  within  the  limits  of  the  quar- 
ter section,  without  reference  to   the  number  of  acres  stated  in 
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the  mortgage.  The  statement  of  quantity  must  yield  to  the 
more  definite  description  given  to  the  land.  No  description 
could  be  more  satisfactory  and  certain  than  the  one  contained 
in  the  mortgage.  The  tract,  as  surveyed  and  designated  by  the 
United  States,  is  granted.  By  this  description,  its  precise  local- 
ity and  extent  can  be  ascertained.  If  the  statement  of  quanti- 
ty is  inconsistent  with  the  other  parts  of  the  description,  it  must 
be  disregarded.  Reject  the  words  "  sixty-one  acres  of  land," 
and  the  description  is  perfect  and  complete.  To  give  effect  to 
these  words,  the  more  reliable  parts  of  the  description  must  be 
rejected,  and  the  mortgage,  as  to  the  land  in  controversy,  held 
void  for  uncertainty. 

If  the  'premises  passed  by  the  mortgage,  the  title  of  the  mort- 
gagee cannot  be  affected  by  that  uf  the  subsequent  purchaser. 
The  construction  of  the  mortgage  must  be  the  same,  whether 
the  mortgagor  has  conveyed  the  equity  of  redemption  or  not. 
Subsequent  events  cannot  change  the  construction  to  be  given 
it.  The  purchaser  is  to  be  charged  with  full  notice  of  the  legal 
effect  of  the  mortgage.  His  rights,  in  this  respect,  are  no  grea- 
ter than  those  of  the  mortgagor.  Jackson  vs.  Loomis,  18  John- 
son, 81 ;  Yan  Wyck  vs.  Wright,  18  Wendell,  15Y. 

The  doctrine  of  merger  has  no  application.  The  title  of 
Scripps  relates  back  to  the  execution  of  the  mortgage.  The 
subsequent  proceedings  on  the  mortgage  were  in  aid  of  his  orig- 
inal title.  Williams  vs.  Brunton,  3  Gilman,  600 ;  State  Bank 
vs.  Wilson,  4  Gilman,  57;  Den  vs.  Yanness,  5  Halsted,  102; 
Den  vs.  Stockton,  1  Halsted,  322. 

A  notice  to  quit  was  not  necessary.  The  relation  of  land- 
lord and  tenant  did  not  exist  between  the  mortgagee  and  the 
purchaser.  Jackson  vs.  Hopkins,  18  Johnson,  487  ;  Wakeman 
vs.  Banks,  2  Connecticut,  445. 

The  judgment  of  the  Circuit  Court  must  be  affirmed,  with 
costs. 

Judgment  affirmed. 


DECEMBER  TERM,  18i9.  105 

Clarke  et  al.  vs.  Lott  et  al. 

John  L.  Clarke,  James  Hutchinson,  Sarah  F.  Clarke,  Mart 
T.  Sommerville,  Henry  J,  Kuntz,  and  the  unknown  heirs  of 
John  Yyvian  Sommerville,  appellants,  vs.  Peter  Lott  and 
Joseph  Arters,  appellees. 

Appeal  from  Madison. 

The  only  divorce  authorized  by  our  statute,  is  a  vinculo  matrimonii.    It  is  granted,  as  well 

for  causes  arising  after,  as  for  those  existing  before  the  marriage. 
The  effect  of  a  divorce  under  our  statute,  upon  the  rights  of  the  wife,  where  it  is  granted 

for  her  fault  or  misconduct,  is  tlie  destruction  of  jointure,  loss  of  dower  and   all  rights 

secured  by  marriage  settlements. 
The  legitimacy  of  the  issue  is  not  atfected  by  a  divorce,  unless  the  marriage  is  declared 

void,  on  the  ground  of  pre-contract. 
A  decree  of  divorce  is  conclusive  evidence  of  the  existence  of  the  cause  for  which  it  was 

granted,  in  all  collateral  actions. 
A  voluntary  trust  will  not  be  enforced  in  a  Court  of  Equity. 

On  the  second  day  of  December,  A.  D.  ISiY,  Peter  Lott  and 
Joseph  Arters  filed  then'  bill  in  chancery,  in  the  Madison  Cir- 
cuit Court,  complaining  that,  on  or  about  the  17th  day  of  April, 
A.  D.  1841,  Fitzroy  Sommerville,  or,  as  he  sometimes  styled 
himself,  John  Yyvian  Fitzroy  Sommerville,  and  one  Mary  Turn- 
bull  Milburn,  contemplated  intermarriage;  that  said  Sommer- 
ville, in  order  to  induce  Mary  to  marry  him,  represented  himself 
as  a  person  of  wealth,  and  also  as  the  sole  surviving  child  and 
heir  of  one  Admiral  Sir  John  Fitzroy  Sommerville,  and  that  he 
would,  by  virtue  of  the  will  of  Sir  John,  upon  the  death  of 
his  mother,  be  entitled  to  all  the  real  and  personal  property  of 
which  Sir  John  died  possessed  ;  and  that  said  property  consisted 
of  certain  sums  of  money  in  the  three  per  cent,  consolidated  bank 
annuities  of  the  Bank  of  England,  to  be  found  described  upon 
the  books  of  that  institution  ;  also,  certain  sums  of  money  in  the 
capital  stock  of  the  Governor  and  Company  of  the  Merchants  of 
Great  Britain,  trading,  &c.,  commonly  called  South  Sea  Stock  ; 
also,  a  variety  of  turnpike  bonds  for  £100  each,  secured  upon 
the  turnpike  leading  from  St.  Albans,  through  Dunstable,  in 
Hertfordsliire,  England ;  that  said  Fitzroy  represented  himself 
as  the  owner  in  possession  of  a  plantation  of  seventj^-three  acres 
of  tea  ground  in  the  province  of  Assam,  Bombay,  in  the  East 
Indies ;  and  also  of  a  tract  of  two  hundred  acres  near  Collins- 
ville,  Madison  county,  Illinois. 

The  bill  further  sets  forth,  that,  in  consideration  of  the  agree- 
ment of  the  said  Mary  to  marry  him,  said  Fitzroy  made  and  en- 
14 
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tered  into  an  agreement  between  himself,  herself,  and  the  com- 
plainants, whereby  said  Fitzroy  and  Mary  agreed,  in  considera- 
tion of  the  premises,  to  assign  and  transfer  unto  the  complain- 
ants and  a  person  called  John  Pewtriss,  within  six  months  from 
the  death  of  the  mother  of  said  Fitzroy,  all  their  interest  in  said 
bank  stock,  annuities,  turnpike  bonds,  and  South  Sea  stock ;  and 
also,  within  sixty  days  from  the  date  of  the  agreement,  (which 
was  dated  April  17,  1841,)  to  convey  to  the  complainants  and 
said  Pewtriss  the  said  lands  in  Assam  and  Ilhnois  ;  which  pro- 
perty and  lands  were  to  be  held  by  the  complainants  in  trust, 
as  follows  :  That  said  Fitzroy,  or  assigns,  during  his  natural  life, 
was  to  have  &c.,  to  his  own  use  &c.,  all  the  dividends  &c.,  ac- 
cruing or  arising  from  said  lands  or  stocks  ;  and  in  case  of  the 
death  of  said  Fitzroy,  leaving  said  Mary,  the  trustees  were  to 
permit  and  suffer  her  and  her  assigns,  during  her  natural  life,  to 
take  and  receive  said  dividends,  profits,  rents,  &c. ;  and  in  case 
of  her  subsequent  marriage,  said  dividends,  profits,  &c.,  not  to 
be  subject  to  the  control  of  her  husband,  but  to  remain  for  her 
exclusive  use ;  and  after  the  death  of  said  Fitzroy  and  Mary,  if 
leaving  children  from  said  marriage,  then  said  trustees  to  assign 
&c.,  and  dispose  of  the  property  amongst  the  said  children,  share 
and  share  alike,  at  such  time  and  in  such  manner  as  said  Fitzroy 
should  by  will  direct ;  in  case  of  the  death  of  said  Fitzroy  and 
Mary,  without  children  from  said  marriage,  then  said  trustees  to 
convey  said  property  to  Kebecca  Bartlett,  the  betrothed  wife  of 
Charles  Milburn  of  Quincy,  during  her  natural  Hie ;  and  in  case 
of  issue  from  said  marriage  of  said  Kebecca  and  Charles,  after 
the  death  of  said  Eebecca,  said  property  to  be  conveyed  by  the 
trustees  to  said  issue ;  and  in  case  of  no  issue  from  said  last 
named  marriage,  then  said  property  to  be  conveyed  by  said 
trustees  to  Charles  Milburn,  during  his  natural  life,  if  he  sur- 
vived said  Rebecca  ;  and  after  the  death  of  said  Charles,  under 
the  circumstances  set  forth,  then  said  property  to  be  distributed 
according  to  the  English  law  of  descents,  among  the  heirs  and 
legal  successors  of  said  Fitzroy,  in  England.  Said  agreement, 
which  was  substantially  set  forth,  was  made  part  of  the  bill,  and 
purported  to  have  been  signed  by  said  Fitzroy  Sommerville, 
Mary  Turnbull  Milburn,  Joseph  Arters,  and  Peter  Lott. 

The  bill  further  sets  forth,  that  complainants  executed  the 
agreement  in  good  faith,  &c. ;  and  that  April  ii2, 1841,  said  Fitz- 
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roy  and  said  Mary  intermarried  as  contemplated  ;  and  the  same 
day  said  Charles  Milburn  and  Rebecca  Bartlett  intermarried. 

The  complainants  allege  there  never  was  any  such  person  as 
the  said  Admiral  Sir  John  Fitzroy  Sommerville,  or  Anna  Som- 
merville,  as  represented  by  said  Fitzroy,  nor  •  had  said  Fitzroy 
descending  to  him  any  bank  stock,  turnpike  stock,  or  South  Sea 
stock,  as  represented  by  liim  as  aforesaid ;  and  that  the  whole 
transaction  was  designed  to  impose  upon  Mary,  and  to  induce 
her  to  consent  to  said  marriage  ;  and  that  all  of  said  statements 
of  said  Fitzroy  were  a  fabrication,  except  as  to  the  one  hundred 
and  sixty  acres  of  land  near  Collinsville,  Madison  county,  Illi- 
nois, which  property  is  described  as  the  south-east  quarter  of 
section  twenty-one,  in  town  three  north,  range  eight,  M'est  of  the 
third  principal  meridian,  and  was  owned  by  said  Fitzroy,  and  is 
the  identical  land  mentioned  by  said  Fitzroy  as  the  two  hundred 
acres  near  Cormisville.  The  bill  further  alleges  that  there  was 
no  such  person  in  existence  as  James  Pewtriss,  or  if  there  ever 
was,  he  died  long  since,  and  Fitzroy  knew  the  same. 

The  bill  further  alleges,  that  the  marriage  of  said  Fitzroy  and 
Mary  was  extremely  unfortunate ;  and  that,  owing  to  the  discov- 
ery of  the  imposition  upon  her,  and  the  intolerably  bad  tem- 
per of  said  Fitzroy,  said  Mary,  shortly  after  the  marriage,  was 
compelled  to  leave  him,  and  return  to  her  brother's  house,  where 
she  has  since  remained.  The  complainants  allege  that  the 
transfers,  &c.,  have  never  been  made,  as  stipulated  in  the  agree- 
ment ;  that  the  said  Mary  is  ready  and  willing  to  make  a  trans- 
fer of  the  lands  near  Collinsville,  as  agreed,  but  that  said  Fitz- 
roy, in  his  life-time,  refused  to  unite  with  her  in  so  doing,  or  to 
comply  with  the  terms  of  said  agreement,  which  was  one  of  the 
reasons  of  her  refusal  to  live  with  him  ;  that  said  Fitzroy  died 
on  or  about  August  28,  18i7,  after  having  made  a  pretended 
will,  by  which  he  devised  all  his  real  estate,  embracing  the  land 
near  Collinsville,  to  James  Hutchinson  and  John  L.  Clarke,  and 
their  survivor,  in  trust  for  one  Sarah  Fitzroy  Clarke,  a  minor, 
styled  in  said  will  his  god-daughter;  that  said  agreement  was 
recorded  in  Madison  county,  June  22,  1841,  long  before  the  will, 
which  bears  date  June  15, 1844  ;  that  said  Hutchinson,  John  L. 
Clarke,  and  Sarah  F.  Clarke,  had  full  notice  of  the  agreement 
&c.;  that  said  Sommerville  styled  himself  in  the  will  John  Yy- 
vian  Fitzroy  Sommerville,  and  is  the  same  who  made  the  agree- 
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ment,  and  married  said  Mary ;  that  said  Hutchinson  and  John 
L.  Clarke  are  in  possession  of  tlie  land  near  Collinsville,  under 
said  will ;  that  said  will  was  never  duly  signed  and  executed  as 
required  by  law,  and  if  ever  made  by  said  Fitzroy,  was  defect- 
ively executed;  that  there  never  was  any  issue  from  the  mar- 
riage of  said  Fitzroy  and  said  Mary  ;  that  said  Rebecca,  who 
intermarried  as  aforesaid,  deceased  about  October  16,  1842,  leav- 
ing a  son  named  Charles  Milburn ;  that  said  M^ry  and  the  said 
child  have  a  right  to  the  execution  of  transfers,  &c.,  to  the  com- 
plainants, which  complainants  are  entitled  to  enforce ;  that  one 
Henry  J.  Kuntz  claims  title  to  the  land.  The  bill  then  contains 
a  prayer  for  relief,  &c,,  and  waives  answer  under  oath.  Annex- 
ed to  the  bill  is  a  copy  of  the  will  of  said  Fitzroy,  deceased,  and 
the  affidavit  of  Charles  Milburn,  of  search  after  the  heirs  of  said 
Fitzroy,  which  proved  futile.  A  subpoena  was  issued  upon  the 
above  bill,  and  served  upon  John  L.  Clarke,  Sarah  F.  Clarke, 
and  James  Hutchinson  and  Henry  J.  Kuntz ;  and  the  unknown 
heirs  of  said  Fitzroy  were  brought  into  Court  by  publicatioTi. 

At  the  March  term,  1848,  John  L.  Clarke  filed  his  answer, 
stating  he  was  ignorant  of  the  execution  of  the  agreement  set 
forth  by  complainants,  though  he  admitted  its  being  recorded  as 
stated,  and  insisted  upon  proof  of  its  genuineness,  execution 
and  delivery  ;  that  he  knew  nothing  of  the  representations  alleg- 
ed to  have  been  made  by  said  Fitzroy,  or  the  identity  of  the 
person  making  such  representations  and  said  Fitzroy  ;•  admits 
that  John  Vyvian  Fitzroy  Sommerville  married  Mary  Tnrnbull 
Somraerville  early  in  1841,  and  that  he  has  heard  her  maiden  name 
was  Milburn  ;  insists  that  if  the  persons  named  in  complainants' 
bill,  and  those  known  by  him,  were  the  same,  and  if  the  agree- 
ment is  genuine,  the  consideration  of  said  agreement  was  not 
merely  the  submission  to  the  marriage  ceremony,  and  the  as- 
sumption of  the  marriage  vows,  by  said  Mary,  but  also  the 
agreeing  to  keep  and  the  actual  keeping  of  said  vows,  by  said 
Mar}^ ;  knows  nothing  of  the  marriage  of  Charles  Milburn  and 
Rebecca  Bartlett,  or  of  the  death  of  "William,  or  that  a  child  was 
left,  or  whether  there  ever  were  such  persons  as  Admiral  Sir 
John  Fitzroy  Sommerville,  or  Anna  Maria  Sommerville,  or 
James  Pewtriss,  but  asks  proof  of  the*  death  of  said  Pewtriss ; 
does  not  know  that  said  John  V.  F.  Somraerville  was  ever  call- 
ed upon  to  make  a  conveyance  as  averred,  and  denies  the  said 
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allegation;  admits  the  said  John  Y.  F.  Sommerville  owned  the 
one  hundred  and  sixty  acres  of  land  described  as  the  south-east 
quarter  of  section  twenty-one,  town  three  north,  range  eight, 
west  of  third  principal  meridian. 

Said  answer  further  states,  that  a  few  weeks  after  the  mar- 
riage of  said  John  Y.  F.  and  said  Mary,  said  Marj  broke  her 
marriage  vows,  and  wilfully  deserted  her  said  husband,  and  ab- 
sented herself  for  more  than  two  years,  without  any  reasonable 
cause ;  and  that  October  2,  1843,  said  John  Y.  F.  Sommerville 
filed  his  petition  for  a  divorce  from  said  Mary,  in  the  Madison 
county  Circuit  Court  of  the  State  of  IlHnois,  praying  for  a  di- 
vorce, upon  the  ground  said  Mary  had  wilfully  deserted  and  ab- 
sented herself  from  said  Sommerville, without  reS,sonable  cause; 
in  which  said  bill  Sommerville  averred  that  he  had  always  con- 
ducted himself  towards  said  Mary  as  a  kind  and  affectionate 
husband  ;  that  upon  the  filing  of  such  bill,  a  subpoena  was  duly 
issued,  returnable,  (fee,  and  personal  service  thereof  was  duly 
made  upon  said  Mary  ;  that  subsequently,  at  the  May  term, 
1844,  of  said  Court,  said  application  for  divorce  came  up  for 
trial,  but  said  Mary  did  not  appear;  and  upon  such  trial  a  de- 
cree was  granted  and  made,  by  which  the  Court  ordered,  de- 
creed and  adjudged,  that  the  bonds  of  matrimony  between  said 
John  Y.  F.  Sommerville  and  said  Mary  T.,  should  be  dissolved, 
and  forever  held  for  naught;  avers  the  identity  of  the  persons 
divorced  with  those  named  in  complainants'  bill  as  Mary  T. 
Sommerville  and  John  Yyvian  Fitzroy  Sommerville. 

The  answer  further  insists,  that  by  said  divorce  said  Mary  T. 
forfeited  all  claimx  to  dower  in  the  estate  of  her  husband,  as  also 
all  claim  to  the  enforcement  of  any  agreement  for  jointure,  ari- 
sing from  said  marriage,  as  also  all  claim  to  the  benefit  of  the 
agreement  set  forth  by  complainants. 

The  answer  further  shows,  that  said  John  Y.  F.  died  August 
28,  184T,  leaving  a  will,  a  copy  of  which  is  annexed  to  com- 
plainants' bill,  by  which  said  JohnL.  Clark  and  James  Hutchin- 
son were  appointed  executors,  and  by  which  all  the  real  estate  of 
said  John  Y.  F.,  embracing  the  one  hundred  and  sixty  acres 
within  named  as  near  CoUinsville,  were  devised  as  stated  by 
complainants ;  that  said  will  was  duly  executed  according  to 
law,  and  after  the  decease  of  the  said  John  Y.  F.,  upon  the  first 
day  of  October,  1847,   was  duly   probated  and  allowed,  and  re- 
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corded  by  and  before  the  probate  justice  of  the  peace  of  said 
Madison  county,  and  the  same  day  letters  executory  were  duly 
granted  said  respondent,  said  Hutchinson  declining  to  act,  and 
the  respondent  duly  qualified  himself,  &c.  A  copy  of  the  letters 
executory  is  annexed  to  the  answer. 

The  answer  further  denies  said  Mary  was  forced  to  leave  her 
husband's  house,  and  insists  she  is  estopped  by  said  decree  of  di- 
vorce from  denying  that  said  divorce  was  on  account  of  a  breach 
of  her  marriage  vows,  as  stated  in  the  petition  then  filed.  Re- 
spondent knows  of  no  real  estate  which  was  of  said  John  Y.  F., 
other  than  the  land  near  Collinsville. 

On;i  the  28th  day  of  August,  1848,  Sarah  F.  Clarke,  minor,  by 
her  guardian  a^  liiem^  E.  Keating,  filed  her  answer,  in  substance 
the  same  as  the  answer  of  John  L.  Clarke,  insisting  upon  strict 
proof  of  the  allegations  of  which  she  is  ignorant ;  and  further 
insisting,  that  not  only  said  Mary,  but  all  other  persons  claiming 
through  the  agreement  set  forth  by  complainants,  forfeited  their 
claims  by  said  divorce ;  and  that  the  trusts  sought  to  be  estab- 
lished were  thereby  destroyed,  and  all  interest  of  the  complain- 
ans  divested,  and  the  rights  and  interests  of  John  Y.  F.  Som- 
merville  restored. 

The  answer,  in  addition,  saj^s  that  said  agreement  was  made 
without  any  consideration  between  said  John  Y.  F.  and  Charles 
Milbnrn,  or  any  other  person  than  said  Mary ;  and  that  said  con- 
sideration had  wholly  failed,  as  within  stated ;  also  denies  that 
said  Mary  was  compelled,  by  bad  treatment,  or  from  the  temper 
of  said  John  Y,  F.,  or  from  any  other  cause  on  his  part,  to  leave 
her  husband,  but  insists  that  he  conducted  himself  as  a  good, 
kind  and  affectionate  husband,  towards  said  Mary ;  also  denies 
all  fraud  on  the  part  of  said  John  Y.  F,  in  obtaining  said  mar- 
riage, but  insists  that  said  Mary,  before  said  marriage,  came  to 
Madison  county,  and  spent  several  days  in  examining  sakl  John 
Y.  F.'s  property  ;  and  so  far  from  fraud  on  the  part  of  said  John 
Y.  F.  towards  said  Mary,  it  was  rather  a  matrimonial  speculation 
on  her  part. 

On  the  31st  of  August,  1848,  the  complainants  filed  their  ex-, 
ceptions  to  the  answers  of  the  respondents ;  objecting — 

1.  To  the  sufticiency  of  the  facts  set  forth  in  the  answers. 

2.  That  the  rights  of  the  other  persons  in  the  agreement  could 
not  be  affected  by  the  acts  of  said  Mary. 
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3.  That  said  John  Y,  F.,  being  guilty  of  fraud  previous  to  the 
marriage,  the  respondents,  under  the  circumstances,  could  not 
avail  themselves  of  the  divorce. 

4.  That  the  consideration  of  the  agreement,  i.  e.  marriage, 
was  superior  to  that  in  favor  of  devisee. 

5.  That  complainants,  having  an  equitable  estate  prior  to  the 
devisee,  and  being  trustees  for  persons  other  than  said  Mary, 
cannot  be  affected  by  her  acts,  or  by  the  acts  of  the  said  John 
Y.  F. 

6.  That  the  answers  present  no  defence. 

The  exceptions  were  heard,  and  pro  forma  overruled ;  and 
the  complainants  then  filed  their  replication. 

On  the  20th  March,  1849,  an  agreement  was  made  between 
the  parties  to  the  suit,  by  which  the  identity  of  the  parties  di- 
vorced, and  the  Fitzroy  Sommerville  and  Mary  T.  Milburn,  na- 
med in  complainants-  bill,  was  admitted ;  also,  that  the  divorce 
was  granted  as  stated  in  the  answers ;  also,  that  the  facts  set  forth 
in  the  bill,  which  were  not  denied  in  the  answers,  and  the  facts 
set  forth  in  the  answers,  were  true.  These  admissions  were  not, 
however,  to  conclude  the  parties,  except  in  the  Supreme  Court ; 
and  their  object  was  stated  to  be  to  obtain  a  decision  of  the  Su- 
preme Court  upon  the  effect  of  the  divorce  upon  the  marriage 
agreement  or  covenant  set  forth  in  the  bill ;  and  all  the  facts  nec- 
essary to  bring  that  question  before  the  Court  are  admitted  to 
be  established. 

At  the  August  term,  1849,  a  rule  was  entered  upon  the  defend- 
ants Hutchinson,  Mary  T.  Sommerville,  and  Henry  J.  Kuntz,  to 
plead  by  12  o'clock ;  and  subsequently,  the  Court  to  whom  the 
other  defendants  and  the  complainants  had  submitted  their  cause 
at  the  March  term,  Underwood,  Judge,  presiding,  rendered  a 
final  decree  in  favor  of  the  complainants,  setting  aside  the  will 
of  said  John  Y,  F.,  deceased,  as  to  complainants,  and  directing 
said  Hutchinson,  John  L,  and  Sarah  F.  Clarke,  tojoin  in  a  con- 
veyance of  said  one  hundred  and  sixty  acres  to  the  complain- 
ants ;  and  upon  their  failure,  the  said  conveyance  to  be  made  by 
the  master  in  chancery ;  the  same  to  be  held  and  proceeded  in 
by  the  complainants,  in  the  fulfilment  of  the  trusts  set  forth  in 
the  marriage  articles;  and  that  complainants  pay  costs  out  of 
the  profits  of  the  land.  And,  upon  the  23d  day  of  August,  1849, 
the  parties  made  the  following  further  agreement :  "  It  is  fur- 
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ther  stipulated  that  this  suit  shall  go  by  appeal  to  (1st  district,  at 
Springfield,)  the  Supreme  Court,  without  any  appeal  bond  being 
filed.'' 

Errors  assigned :  That  decree  should  have  been  for  respon- 
dents in  the  Court  below.  Second,  the  Court  below  decided 
that  the  divorce  set  up  by  appellants  was  no  bar  to  the  aid  and 
relief  sought  for  in  complainants'  bill. 

E.  Keating,  for  appellants  : 

1.  Marriage  is  not  merely  a  civil  institution,  but  a  contract  of 
the  most  high  and  important  character ;  the  parties  to  which 
possess  rights,  and  are  liable  to  disabilities,  corresponding  to  the 
observance  or  breach  of  the  duties  belonging  thereto.  2.  A 
jointure  is  a  bargain  and  contract  of  livelihood,  adjoined  to  the 
contract  of  marriage,  being  a  competent  provision  of  freehold, 
lands,  &c.,  for  the  wife,  to  take  efiiect  after  the  death  of  the  hus- 
band, if  she  herself  is  not  the  cause  of  the  determination  or  for- 
feiture of  it.  2  Tomlin's  Law  Die,  27,  title,  "  Jointure ;"  1 
Institutes,  36  ;  3  Bacon's  Ab.,  710  ;  Jacob's  Law  Die,  title, 
"Jointure;"  1  Cruise,  199.  3.  Elopement  by  a  wife,  without 
subsequent  reconciliation,  bars  dower.  3  Comyn's  Dig.,  490  ;  2 
Bacon's  Ab.,  384 ;  Clancy  on  the  Eights  of  Married  Women, 
201.  4.  Adultery  is  a  bar.  Hethington  vs.  Graham,  19  Com. 
Law  Rep.,  31.  5.  A  Court  of  Equity  will  not  assist  a  wife  to 
recover  property  settled  to  her  separate  use,  where  she  elopes. 
3  Comyn's  Dig.,  502 ;  Hill  on  Trustees,  411 ;  Carr  vs.  Esta- 
brook,  4  Yes.,  148 ;  Bullock  vs.  Menzies,  4  Yes.,  798 ;  Moor 
vs.  Moor,  1  Atkyns,  277;  Watkins  vs.  Watkins,  2  Atkyns,  96. 
Clancy  on  Rights  of  Married  "Women,  380,  568.  6.  Marriages 
are  dissolved  by  divorce  a  vmculo  7natri7nonu,  and  such  divorce 
renders  the  marriage  void  ab  initio.  Clancy  on  the  Rights  of 
Married  Women,  201;  2  Bacon's  Ab.,  370;  Reeve's  Dom.  Re- 
lations, 55  ;  1  Cruise,  165  ;  Bays  et  ux.  vs.  Gillespie,  2  J.  R., 
117.  7.  Dower  is  an  incident  of  marriage,  and  is  barred  by  a 
divorce,  a  a  vinculo.  3  Comyn's  Dig.,  490,  title,  "  Dower ;"  1 
Cruise,  165  ;  Clancy  on  the  Rights  of  Married  Women,  197;  2 
Bacon's  Ab.,  370,  title,  "Dower;"  Coke  Lit.,  33,5.;  1  Rob., 
681 ;  1  Hilliard's  Ab.,  60,  61.  8.  Marriage  articles  and  agree- 
ments are  barred  by  a  divorce,  a  vinculo.  2  Kent,  100,  note ; 
Chanand  vs.  Chanand,  1  N.  Y.  Leg.   Observer,  134.     9.  The 
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articles  of  agreement  pass  no  legal  title,  but  require  the  aid  of 
a  Court  of  Equity,  to  enforce  them.  This  will  be  refused. 
First,  on  account  of  the  misconduct  of  the  wife.  See  former 
authorities  above  cited.  Second,  by  the  divorce  there  is  a  fail- 
ure of  consideration,  and  the  wife  stands  here  as  a  voliinteer, 
and  as  such,  aid  must  be  refused.  Hill  on  Trustees,  83,  12Y ; 
2  Sugden  on  Yend.,  169  ;  IMadd.  Ch.,  414;  Ellison  vs.  Ellison, 

6  Yes.,  662  ;  Webb  vs.  A.  M.  and  F.  Ins.  Co.,  5  Gilman,  223. 
Third,  complainants  are  mere  volunteers.  See  authorities  above 
cited ;  1  Hilliard's  Ab.,  202.  10.  The  complainants  are  not 
proper  parties  complaining,  and  the  wife  is  improperly  made  de- 
fendant. 11.  A  complainant  should  not  delay  seeking  aid.  Hill 
on  Trustees,  168. 

J.  Gillespie,  for  appellees  : 

1.  Marriage  is  a  consideration  of  the  highest  character  in  law. 

7  Peters,  393  ;  2  Kent,  172,  note  c. ;  4  Dallas,  306.  2.  The 
statute  of  Illinois  of  1833,  only  bars  dower.  See  R.  L.  111.  1833, 
page  238.  3.  As  to  whether,  under  the  provisions  of  said  sec- 
tion, any  other  misconduct  will  bar  dower  than  adultery.  See 
sec.  12,  R  L.  111.  1833,  page  238 ;  3  Peere  Williams'  Rep.,  276. 
4.  The  divorce  in  this  case  was  not  a  divorce  a  vinculo^  as  de- 
fined by  the  English  law.  See  1  Black.  Com.,  440.  5  Adul- 
tery, either  before  or  after  agreement  made  in  consideration  of 
marriage  as  a  jointure,  will  not  bar  the  jointure.  1  Ball  &  Beaty, 
204  ;  13  Yesey,  442 ;  3  P.  Williams,  276 ;  4  Kent,  55  ;  4  Bos.  & 
PuL,  121;  1  Cruise's  Digest,  219,  sec.  3,  4,  5  and  6.  6.  Arti- 
cles entered  into  before  marriage,  in  consideration  of  marriage, 
vesting  certain  land,  &c.,  upon  the  wife,  will  be  enforced  in 
equity,  even  if  the  wife  be  guilty  of  adultery.  1  Atkyns,  272  ; 
4  Yesey,  146,  798.  7.  In  New  York,  jointure  is  forfeited,  on 
account  of  adultery,  by  statute.     4  Kent,  55,  note  c. 

Opinion  by  Tkeat,  C.  J.  : 

The  object  of  this  bill  is  to  enforce  the  specific  execution  of 
an  agreement  made  in  consideration  of  a  marriage  that  was  suh- 
sequently  solemnized.  It  is  contended  that  the  decree  for  a 
divorce,  obtained  by  the  husband  on  account  of  the  misconduct 
of  the  wife,  extinguished  all  right  on  her  part  to  insist  on  the 
performance  of  the  agreement. 
15 
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By  tlie  English  law,  divorces  a  vinculo  matrimonii  were  only 
granted  for  causes  existing  prior  to  the  marriage — such  as  pre- 
contract, consanguinity,  affinity,  and  corporeal  infirmity.  The 
sentence  of  divorce  pronounced  the  marriage  void,  as  having 
been  unlawful  ab  initio.  It  avoided  the  marriage  from  the  be- 
ginning, and  remitted  the  parties  to  their  original  rights. 

Divorces  a  mensa  et  thoro  were  granted  for  causes  arising 
after  the  marriage.  The  eifects  of  such  a  divorce  were  very 
different.  The  sentence  did  not  dissolve  the  marriage,  but  only 
provided  for  the  separation  of  the  parties.  The  marriage  rela- 
tion, and  most  of  the  rights  and  duties  growing  out  of  it,  still 
continued.  The  obligation  of  the  husband  to  support  the  wife, 
and  his  marital  rights  to  her  property,  still  subsisted.  The 
rights  of  the  wife  to  dower  and  a  marriage  settlement  were  un- 
impaired. 

The  only  divorce  authorized  by  our  statute  is  a  vinculo  mat- 
rimonii. It  is  granted  as  well  for  causes  arising  after  as  for 
those  existing  before  the  marriage.  The  consequences  are, 
however,  much  modified  by  the  statute.  The  legitimacy  of  the 
issue  is  not  affected,  except  where  the  marriage  is  declared  void 
on  the  ground  of  a  prior  marriage.  The  wife  does  not  lose  her 
dower,  nor  the  benefit  of  a  jointure,  unless  the  divorce  is  grant- 
ed for  her  fault  or  misconduct.  The  Court  granting  the  divorce 
may  allow  her  alimony.  The  decree  does  not  avoid  the  mar- 
riage ah  initio^  except  in  the  case  of  pre-contract,  but  only  an- 
nuls it  from  the  time  the  decree  is  pronounced.  But,  subject  to 
these  qualifications,  the  divorce  is  absolute.  The  marriage  is  dis- 
solved, and  all  rights  and  obligations  dependent  on  the  existence 
of  the  marriage  relation,  are  extinguished  {a).  The  parties  are  no 
longer  husband  and  wife,  but  are  permitted  to  marry  at  pleasure. 
The  husband  is  released  from  all  obligation  to  maintain  the  wife, 
and  his  right  to  her  separate  property  is  at  an  end.  The  rights  of 
the  wife  to  his  estate,  and  to  receive  a  support  from  it,  further  than 
they  are  saved  by  the  statute,  or  allowed  by  the  Court  in  the  way 
of  alimony,  are  determined.  It  follows  that  this  suit  cannot  be 
maintained.  The  sole  object  of  the  agreement,  so  far  as  the  wife 
was  concerned,  was  to  provide  her  a  support  as  the  widow  of 
Somraerville.  Before  any  estate  was  vested  in  the  trustees,  the 
marriage  was  dissolved,  for  her  misconduct,  and  she  ceased  to 
be  his  wife.     He  was  no  longer  legally  or  morally  bound  to  sup- 

(o)  Howey  vs.  Goings,  13  III.  R.  108. 
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port  her,  or  to  carry  into  effect  any  provision  previously  inten- 
ded for  that  purpose.  His  duty  to  support  her  was  extinguished 
by  the  dissohition  of  the  marraiage,  and  with  it  fell  her  right  to 
demand  the  execution  of  the  trust.  It  is  only  in  the  capacity  of 
wife,  or  widow,  that  she  can  compel  the  performance  of  the 
agreement.  This  must  be  the  basis  of  her  right  to  relief.  She 
stands  in  neither  relation.  Ceasing  to  be  the  wife  of  Sommerville 
when  living,  she  could  not  become  his  widow  by  surviving  him. 

If  the  estate  had  been  conveyed  to  the  trustees,  in  pursuance  of 
the  agreement,  it  is  possible  that  her  right  to  receive  the  income, 
would  not  be  lost  by  the  divorce ;  but  upon  this  question  we 
express  no  opinion.  If  there  had  been  children  of  the  marriage, 
it  is  probable  that  the  agreement  might  be  enforced  for  their 
benefit.  But  it  would  be  done  for  the  sake  of  the  children,  and 
not  on  account  of  the  mother. 

The  statements  in  the  bill,  respecting  the  conduct  of  Som- 
merville, cannot  be  considered.  It  cannot  now  be  insisted  that 
he  was  not  entitled  to  the  divorce.  The  decree  must  be  held 
conclusive  of  the  matter  in  this  collateral  proceeding. 

I^or  can  the  suit  be  maintained  for  the  benefit  of  the  heir  of 
Charles  and  Rebecca  Milburn,  to  whom  the  estate  was  to  go,  in 
default  of  issue  of  the  marriage.  Neither  the  parents,  nor  the 
child,  participated  in  the  consideration  on  which  the  agreement 
was  founded.  It  was  a  voluntary  trust  as  to  them.  The  prin- 
ciple is  well  settled,  that  a  Court  of  Equity  wiU  not  lend  its  aid 
to  establish  a  trast  at  the  instance  of  mere  volunteers.  If  the 
transaction,  on  which  a  voluntary  trust  is  attempted  to  be  estab- 
lished, is  stiU  executory  or  incomplete,  the  Court  will  decline 
all  interference  in  the  matter. 

The  decree  of  the  Circuit  Comi;  must  be  reversed,  with  costs, 
and  the  bill  dismissed. 

Decree  reversed. 
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Michael  O'Conner  and   Richaed  Boyd,   plaintiffs  in  error,  vs. 
John  Mullen,  defendant  in  error. 

Error  to  Sangamon. 

Action  against  two  defendants,  service  upon  one  only,  default  was  entered  against  the  "  de- 
/endoftis  ;  "  a  judgment  that  the  plaintiff  recover  of  and  from  the  "  de/endani,"  held  bad 
'for  uncertainty  (a). 

In  aa  action  upon  a  bail  bond,  where  the  defendant  makes  default,  the  clerk  does  not  assess 
the  debt,  'the  default  admits  the  debt,  which  is  the  penalty  of  the  bond.  The  assess- 
ment is  of  the  damages,  occasione  i  by  the  breach  of  the  conditioa,  wliich  will  be  the 
amount  of  the  recovery  in  the  suit  in  which  the  bond  was  given. 

An  amendment  of  a  judgment,  at  a,  term  subsequent  to  that  m  which  it  was  rendered,  with- 
out notice  to  the  opposite  party,  will  not  avail  the  party  making  the  amendment. 

This  was  an  action  upon  a  bail  bond,  returned  into  the  San- 
gamon county  Circuit  Court,  at  November  term,  1848.  The 
return  of  the  summons  showed  service  upon  Boyd,  and  that 
O'Connor  was  not  found.  During  the  same  term  the  following 
order  and  judgment  was  entered  :  "This  day  came  the  plain- 
tiff, by  his  attorney,  and  it  appearing  to  the  satisfaction  of  the 
Court  that  the  defendants  has  been  regularly  served  with  pro- 
cess, and  he  being  three  times  solemnly  called,  came  not,"  &c., 
"  it  is  ordered  by  the  Court  that  the  plaintiff  recover  of  and  from 
the  said  defendants  the  debt  in  the  plaintiff's  declaration  men- 
tioned. But  because  the  debt  is  unknown  to  the  Court  it  is  or- 
dered that  the  clerk  make  an  assessment,  and  he  having  assessed 
the  same  to  the  sum  of  two  hundred  dollars,"  &c.,  "  it  is  there- 
fore, ordered  and  adjudged  by  the  Court,  that  the  plaidtitf  reco- 
ver of  and  from  the  defendant  the  sum  of  two  hundred  dollars, 
the  debt  aforesaid,"  &c.  This  judgment  was  before  Treat, 
Judge. 

At  the  August  term,  1849,  of  the  said  Sangamon  Circuit 
Court,  before  Davis,  Judge,  on  motion  of  the  plaintiff,  the  judg- 
ment was  amended  so  as  to  make  it  a  judgment  against  Richard 
Boyd  only ;  and,  also,  so  as  to  show  that  it  was  referred  to  the 
clerk  to  assess  the  damages,  and  that  he  reported  that  the  da- 
mages amounted  to  two  hundred  dollars ;  and  also  to  make  it  a 
judgment  for  two  hundred  dollars  debt,  &c.,  be  discharged  by 
the  payment  of  two  hundred  dollars  in  damages. 

Boyd  sues  out  the  writ  of  error,  and  assigns  for  error :  That 
the  declaration  is  insufficient,  not  showing  any  cause  of  action ; 
that  the  judgment  is  erroneous,  being  rendered  for  the  whole 
debt  without    any  assessment  of   damages;  that  the  judgment 

(a)    But  see  Latlln  ys.  White,  38  111.  R.  840. 
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was  against  both  defendants,  one  only  having  been  served  ;  that 
the  court  below  had  no  power  to  make  an  amendment  of  the 
record,  without  notifying  defendants  ;  and  that  the  clerk  had  no 
power  to  assess  the  damages. 

E.  N.  Powell,  for  plaintiffs  in  error : 

The  objections  to  the  declaration  are,  that  it  does  not  show 
that  the  ca.  sa.  rightfully  issued ;  it  not  appearing  that  any  affi- 
davit was  made,  that  defendant,  O'Connor,  refused  to  surrender 
&c.  Rev.  Stat.,  282,  sec.  1.  It  does  not  appear  that  O'Con- 
ner was  lawfully  held  to  bail  in  the  original  action  ;  there  being 
nothing  to  show  that  he  refused  to  deliver  up  his  estate  for  the 
benefit  of  his  creditors,  or  that  there  was  a  strong  presumption 
of  fraud.  Old  Const.,  sec.  15,  art.  8  ;  Rev.  Stat.,  pa.  38.  The 
bond  was  given  to  release  from  an  unlawful  custody,  and  was 
void.  The  declaration  shows  that  the  original  judgment  against 
O'Connor  was  in  damages,  but  the  declaration  alleges  also  that 
the  suit  was  in  debt.  There  is  no  sufficient  averment  to  give 
the  Court  jurisdiction.  The  return  shows  service  of  the  sum- 
mons on  Boyd  only.  The  language  of  the  judgment  is  loose,  but 
it  clearly  makes  a  judgment  against  both  defendants.  The  judg- 
ment being  against  both  defendants,  only  one  of  whom  was  pro- 
perly in  Court,  the  whole  judgment  must  be  reversed,  and  can- 
not be  affirmed  as  to  one  and  reversed  as  to  the  other.  Hays' 
Adm'rs  vs.  Thomas  et  al.,  Breese,  137;  14  John  R.,  417.  E'o- 
tice  not  having  been  given  to  defendant  in  the  Court  below,  of 
the  amendment  sought  to  be  made  to  the  judgment,  that  amend- 
ment goes  for  nothing.  The  clerk  had  not  authority  to  make 
the  assessment. 

S.  T.  Logan,  for  defendant  in  error : 

The  clerk  is  authorized  to  make  the  assessment.  Practice 
act,  Rev.  Stat.,  sec.  15,  page  415.  The  condition  of  the  bail 
bond  is,  that  the  security  will  pay  the  judgment,  if  he  does  not 
surrender  his  principal.  The  only  assessment  to  be  made  was 
for  the  clerk  to  compute  the  amount  due  on  the  judgment.  The 
amendment  of  the  judgment  was  properly  made.  JSfotice  to  the 
defendant  would  have  been  useless ;  he  could  not  do  any  thing 
in  Court  by  producing  evidence.  The  correction  was  of  a 
mere  clerical  mistake,  apparent  upon  the  record,  and  to  be  cor- 
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rected  by  it.  The  defendant  was  not  in  any  wise  injured  ;  the 
amendment  was  only  necessary  for  the  perspicuity  of  legal  pro- 
ceedings. 

E.  N,  Powell,  in  reply : 

The  bond  in  question  was  not  for  the  payment  of  money  only. 
The  clerk  had  to  resort  to  other  evidence  than  the  bond,  from 
which  to  make  up  his  assessment.  This  case  does  not  come 
within  the  purview  of  the  fifteenth  section  of  the  practice  act. 

Opinion  by  Mr.  Justice  Trumbull  : 

This  was  an  action  of  debt  upon  a  bail  bond.  Boyd  alone 
was  served  with  process.  Judgment  by  default  was  entered 
against  the  "  defendants^''  for  the  debt,  in  the  declaration  men- 
tioned, and  the  record  then  recites  that,  "  because  the  debt  is 
unknown  to  the  Court,  it  is  ordered  that  the  clerk  make  an  as- 
sessment," which  he  did,  and  reported  the  same  to  be  two  hun- 
dred dollars  ;  whereupon  the  Court  adjudged,  "  that  the  plain- 
tiff recover  of  and  from  the  defendant  the  sum  of  two  hundred 
dollars  aforesaid,  together  with  his  costs." 

This  judgment  was  clearly  erroneous.  It  was  error  to  enter 
a  judgment  by  default  against  both  defendants,  when  only  one 
had  been  served  with  process ;  and  the  final  judgment,  although 
against  but  one  defendant,  leaves  it  uncertain  which. 

It  was  also  erroneous  to  direct  the  clerk  to  assess  the  debt. 
The  default  admitted  the  debt,  which  was  the  penalty  of  the 
bond,  and  an  assessment  should  have  been  directed  of  the  dama- 
ges, occasioned  by  the  breach  of  the  condition  of  the  bond^ 
which  would  be  the  amount  of  the  recovery  in  the  suit,  wherein 
the  bail  bond  was  given. 

This  judgment,  which  was  rendered  at  the  November  term, 
1848,  of  the  Sangamon  Circuit  Court,  was  amended  at  the  Au- 
gust term,  1849,  of  the  same  Court,  so  as  to  be  a  judgment 
against  Boyd  alone,  and  was  also  made  formally  correct ;  but 
the  amendment  was  made  on  motion  of  the  plaintiff  below,  with- 
out notice  to  the  opposite  party,  and  cannot,  therefore,  avail 
him,  upon  the  authority  of  the  case  of  O'Conner  vs.  Mullen, 
decided  at  the  present  term. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded.  Judgment  reversed. 
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Jeeemiah  Smith,  who  sues  for  the  use  of  Warburton  &  Robin- 
son, plaintiffs  in  error,  vs.  Major  Robinson. 

Error  to  Hancock. 

Section  1,  chapter  26,  Revised  Stat.,  requires  the  Court  to  dismiss  a  suit  on  motion,  whenever 
the  plaintiti,  or  in  case  the  suit  is  brought  in  the  name  of  one  for  the  use  of  another,  when- 
ever that  other  is  a  non-resident  of  the  state,  and  fails  to  file  security  for  costs. 

Security  for  costs  must  be  given  in  all  eases,  where  the  real  plaiatiff  is  a  non-resident;  and 
in  all  cases  where  the  person  for  whose  use  a  suit  is  commenced,  is  a  non-resident. 

This  was  a  suit  originally  commenced  by  the  plaintiffs  in  er- 
ror against  the  defendant  in  error,  before  a  justice  of  the  peace, 
in  Hancock  county.  The  plaintiffs  recovered  a  judgment,  and 
the  defendant  took  an  appeal  to  the  Circuit  Court. 

At  the  September  term,  1849,  of  the  Hancock  Circuit  Court, 
the  defendant,  upon  affidavit  filed,  moved  to  dismiss  the  appeal, 
on  the  ground  that  the  plaintiffs  for  whose  use  the  suit  is  brought, 
are  non-residents  of  the  state,  and  that  they  had  not  filed  a  bond 
for  costs.  Minshall,  Judge,  sustained  the  motion  to  dismiss, 
and  the  plaintifis  brought  the  case  to  this  Court  by  writ  of  er- 
ror. 

In  this  case,  a  similar  motion  to  dismiss,  grounded  upon  simi- 
lar affidavit,  was  entered ;  which  was  allowed  by  the  Court. 

G.  Edwards,  jr.,  for  the  motion,  cited  3d  Oilman,  Buckmas- 
ter,  use  of  Denham  vs.  Beaines  p.  — ;  1  Scammon,  192;  Re- 
vised Stat.,  p.  126,  section  1. 

R.  S.  Blackwell,  contra,  cited  1  Scammon,  581  3d  Gilman, 
p.  1 ;  Revised  Stat.,  p.  128,  section  16. 

Opinion  by  Mr.  Justice  Trumbull  : 

The  defendant  moves  to  dismiss  this  writ  of  error,  for  the  rea- 
son  as  shown  by  affidavit,  that  Warburton  &  Robinson,  for 
whose  use  it  is  prosecuted,  are  not  residents  of  the  state,  and 
because  no  security  for  costs  has  been  filed. 

Section  1,  eh.  26,  R.  S.,  declares,  that  "in  all  cases  in  law 
or  equity,  where  the  plaintiff,  or  person  for  whose  use  the  ac- 
tion is  to  be  commenced,  shall  not  be  a  resident  of  this  state, 
the  plaintiff",  or  person  for  whose  use  the  action  is  to  be  com- 
menced, shall,  before  he  institutes  such  suit,  file,  or  cause  to  be 
filed,  with  the  Clerk  of  tlie  Circuit  or  Supreme  Court  in  which 
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the  action  is  to  be  commenced,"  securit}''  for  costs ;  and  the 
second  section  of  the  same  chapter  declares,  that  "  if  any  such 
action  shall  be  commenced  without  filing  such  instrument  of 
writing,  the  Court,  on  motion,  shall  dismiss  the  same." 

These  provisions  of  the  statute  are  plain  and  positive,  re- 
quiring the  Court  to  dismiss  a  suit  on  motion,  whenever  the  plain- 
tifi" — or  in  case  the  suit  is  brought  in  the  name  of  one  for  the 
use  or  another — whenever  that  other  is  a  non-resident  of  the 
state,  and  fails  to  file  security  for  costs. 

The  Court  has  no  discretion  in  the  matter,  and  there  is  no 
room  for  construction,  where  the  terms  of  the  statute  are  clear 
and  unambiguous.  The  legislature  had  an  undoubted  right  to 
pass  the  law  in  question,  and  it  is  enough  for  the  Court  to  know, 
that  thus  it  is  written. 

It  is,  however,  insisted,  that  a  dififerent  construction  has  been 
put  upon  this  statute  in  the  case  of  Caton  vs.  Harmon,  1  Scam., 
581.  That  case  was  unlike  this.  There  the  objection  was,  that 
the  nominal  plaintiff — not  the  person  for  whose  use  the  suit  was 
brought — was  a  non-resident.  A  proper  construction  of  the 
statute,  in  connection  with  the  decisions  that  have  been  made, 
requires  security  for  costs  in  all  cases,  where  the  real  plaintiff 
is  a  non-resident ;  or  in  case  the  suit  is  instituted  by  one  person 
for  the  use  of  another,  where  the  person  for  whose  use  the  suit 
is  commenced  is  a  non-resident.  The  statute  does  not  require 
a  non-resident  nominal  plaintifi",  suing  for  the  use  of  a  resident, 
to  file  security  for  costs,  and  this  is  all  that  is  decided  by  the 
case  of  Caton  vs.  Harmon,  but  it  does  require  that  the  person 
for  whose  use  the  action  is  to  be  commenced,  should,  if  a  non- 
resident, tile  security  for  costs,  "  before  he  institutes  suit," 
thereby  treating  the  person,  for  whose  use  the  suit  is  brought, 
for  .this  purpose,  as  the  real  party  instituting  it. 

This  construction  reconciles  all  the  decisions  that  have  been 
made — Seward  vs.  Wilson,  1  Scam.,  192 ;  Ripley  vs.  Morris,  2 
Gil.,  381 — and  gives  force  and  efficacy  to  the  statute,  while  a 
different  decision  would  render  wholly  nugatory  one  of  its  plain- 
est requirements. 

The  motion  to  dismiss  the  writ  of  error  must  be  allowed. 

Motion  sustained. 
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William  F.  Bakrows,  plaintiff  in  error,  vs.  The  People. 

Error  to  Madison. 

If  an  applicant  for  a  change  of  venue  swears  that  information  of  the  facts  which  were  made 

the  basis  ol  the  application,  came  to  liis  icnovvledge  on  the  day  the  petition  waa  prepared, 

and  the  notice  was  given  that  the  motion  would  be  lUiide,  it  is  equivalent  to  stating  that 

he  had  then  received  the  information  lorthe  lirst  time. 
Perjury  niight  be  assigned  on  sucli  an  oath,  and  the  guilt  of  tiie  accused  established,  by 

provmg  that  ho  liad  a  liuowledge  of  tlie  facts,  prior  to  the  day  on  which  the  petition  was 

verified. 
It  is  error  to  deny  a  change  of  venue,  where  the  prisoner  lias  shown  a  clear  right  to   it,  and 

in  such  a  ease,  all  subsequent  proceedings  of  trial  and  conviction  will  be  set  aside,  and 

the  cause  remanded,  and  tlie  prisoner  placed  in  stnia  qiu . 

An  indictment  for  larceny  was  found  against  Barrows  at  the 
March  term,  1849,  of  the  Madison  Circuit  Court.  Barrows 
pleaded  not  guilty,  and  entered  his  motion  for  a  change  of  venue; 
having  given  the  prosecuting  attorney  written  notice  of  his  in- 
tention to  make  such  motion.  Notice  of  the  application  was 
given  the  day  prior  to  the  making  of  the  motion,  and  the  day  on 
which  the  petition  was  verilied. 

The  motion  for  a  change  of  venue  was  grounded  upon  the  fol- 
lowing petition  and  affidavit : 

"People  ) 

vs.  >  Larceny. 

William  F.  Barrows,  ) 

"  Of  the  August  term  of  the  Madison  Circuit  Court,  A.  D. 
1849. 

"William  F.  Barrows  would  respectfully  represent  and  show 
unto  your  honor,  that  he  verily  believes  he  will  not  receive  a  fair 
and  impartial  trial  in  the  above  entitled  cause,  on  account  that 
the  minds  of  the  inhabitants  of  the  county  of  Madison,  Illinois, 
are  prejudiced  against  him.  He  further  states,  that  information 
of  the  facts  came  to  his  knowledge  to-day.  Wherefore  he  prays 
that  said  trial  may  be  removed  to  the  next  county,  where  the 
causes  above  complained  of  do  not  exist. 

"  William  F.  Baebows. 

"  State  of  Illinois,  [ 

Madison  county.  \ 

"  William  F.  Barrows,  being  duly  sworn  according  to  law,  de- 
poses and  says,  that  the  facts  set  forth  in  the  above  petition  are 
true,  in  substance  and  in  fact,  according  to  the  best  of  his  know- 
ledge and  belief.  "  William  F.  Bakkows. 
16 

<^  LI  r  lou  iiQ 
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"  Subscribed  and  sworn  to  before  me,  this  22d  day  of  August, 
A.  D.  1849.  "  Wm.  T.  Brown,  CVkr 

The  Court  overruled  said  motion  for  a  change  of  venue,  for 
the  reason  that  the  notice  had  not  been  given  in  time,  and  be- 
cause the  affiant  did  not  state  when  the  knowledge  of  the  pre- 
judice of  the  inhabitants  of  Madison  county  first  came  to  his 
knowledge.  To  this  decision  defendant  excepted,  and  a  bill  of 
exceptions  was  filed.  And  on  the  24th  August  a  trial  was  had, 
before  Underwood,  Judge,  and  a  jury,  and  a  verdict  of  guilty 
was  found.  Motion  for  a  new  trial  was  entered  and  overruled. 
Barrows  sues  out  this  writ,  and  assigns  for  error  the  refusal  to 
allow  the  change  of  venue. 

J.  Gillespie  and  W.  T.  Martin,  for  plaintiff  in  error : 
The  act  requiring  changes  of  venue  is  imperative,  and  when 
a  party  brings  himself  within  its  terms,  the  motion  must  be 
granted.  Freleigh  vs.  State,  8th  Missouri,  611.  The  statute  of 
Missouri  provides,  that  reasonable  notice  of  an  application  for 
a  change  of  venue  must  be  given  to  the  prosecuting  attorney. 
An  application  made  on  the  day  of  trial  is  in  time,  if  defendant 
could  not  have  given  it  sooner.  Reed  vs.  State,  11  Missouri, 
379-82-3.  Courts  have  no  discretion  as  to  awarding  changes 
of  venue  in  criminal  cases,  where  the  applicant  can  bring  him- 
self within  the  statute,  1  Scam.,  120,  Clark  vs.  People.  Plea 
should  be  filed  before  change  of  venue  is  granted.  Gardner  vs. 
People,  3  Scam.,  83.  In  2d  Kent's  Com.,  pa.  12,  note  «,  it  is 
laid  down,  that  a  party  will  not  be  tried  a  second  time,  where 
there  was  a  good  indictment  and  a  competent  jury.  In  1  Scam., 
120,  there  were  two  objections  taken  to  the  judgment :  First,  that 
the  Court  below  refused  a  change  of  venue  ;  second,  that  the 
indictment  was  substantially  defective,  and  the  Court  discharged 
the  prisoner.  This  must  have  been  for  the  reason  that  the  Court 
below  refused  to  change  the  venue,  for  the  fact  that  the  indict- 
ment was  defective  would  have  been  a  reason  for  a  new  trial, 
according  to  the  authority  in  Kent,  and  so  it  must  follow  that 
after  the  Court  has  tried  a  case,  where  the  venue  should  have 
been  changed,  the  prisoner  must  be  discharged. 

D.  B.  Campbell,  prosecuting  attorney  for  8th  Circuit : 
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This  error  is  not  to  be  distinguished  from  other  errors.  The 
prisoner  is  not  entitled  to  a  discharge.  He  must  stand  commit- 
ted for  another  trial. 

Opinion  by  by  Teeat,  C,  J. : 

The  Court  should  have  granted  the  motion  for  a  change  of 
venue.  The  prisoner  swore  that  information  of  the  facts,  which 
were  made  the  basis  of  the  application,  came  to  his  knowledge 
on  the  day  the  petition  was  prepared,  and  the  notice  was  given 
to  the  state's  attorney  that  the  motion  would  be  made.  It  is 
equivalent  to  a  statement  that  he  then  received  the  information 
for  the  first  time.  It  negates  every  inference  that  the  informa- 
tion had  been  previously  acquired.  If  he  had  before  obtained 
knowledge  of  the  existence  of  the  facts,  the  information  did  not 
come  to  his  knowledge  on  that  day.  We  do  not  entertain  a 
doubt  but  that  purjury  might  be  assigned  on  the  petition,  and 
the  guilt  of  the  prisoner  established,  by  proving  that  he  had 
knowledge  of  the  facts  prior  to  the  day  on  which  the  petition 
was  verified  {a). 

The  prisoner  having  shown  a  clear  right  to  a  change  of  venue, 
which  the  Court  denied  him,  the  subsequent  proceedings  in  the 
case  were  erroneous,  and  must  be  reversed.  On  the  authority 
of  the  case  of  Baxter  vs.  The  People,  2  Oilman,  578,  the  cause 
will  be  remanded  to  the  Madison  Circuit  Court,  where  the  pris- 
oner must  appear  and  answer  to  the  indictment;  and  where  he 
may  insist  on  or  withdraw  the  application  for  a  change  of  venue, 
as  he  shall  deem  proper.  •  Judgment  reversed. 


John   Hughes  and  George    Cummings,   plaintiffs  in  error,  vs. 
Margaret  Lane,  defendant  in  error. 

Error  to  Madison. 

A  certificate  of  acknowledgement  of  a  deed,  by  a,  feme  covert,  will  be  held  sufficient  to  con- 
vey her  title  and  interest  in  a  lot  of  which  she"  was  the  owner  in  fee  ;  which  shows  that 
the  requirements  of  the  statute  have  been  substantially  complied  with.    {Totiam  Cunam.) 

But  this  is  not  to  be  understood  as  sanctioning  a  departure,  in  any  essential  particular,  from 
the  requirements  of  the  law,  inasmuch  as  a  married  woman  can  only  be  divested  of  her 
real  estate  in  the  mode  and  manner  which  the  Legislature  has  prescribed. 

The  words  "  does  not  wish  to  retract,"  are  no  part  of  the  acknowledgment ;  but  Ihey  are  in- 
serted in  the  statute,  to  afford  a  married  women  an  opportunity  to  avoid  a  deed  conveying 
away  her  real  estate,  which  she  has  voluntarily  executed,  if  at  the  time  the  officer  takes 
the  acknowledgment,  she  thinks  proper  to  retract  what  she  has  done. 

(a)  Berry  vs.  Wiikerson,  Z.  .Scam.  R.  164. 
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This  was  an  action  of  ejectment,  brought  by  Margaret  B. 
Lane  to  recover  the  jjospession  of  lot  six,  in  block  three,  in  the 
city  of  Alton.  The  cause  was  sul)mitted  to  the  Court  upon  an 
agreed  state  of  facts.  The  Court,  Underwood,  Judge,  at  the 
March  term,  1849,  found  the  defendants  guilty,  and  that  the 
plaintiff  was  entitled  to  an  estate  in  fee  simple  to  the  lot  in  ques- 
tion.    A  motion  for  a  new  trial  was  made  and  overruled. 

The  agreed  case  is  substantially  as  follows  :     Tliat  one  Ninian 
Edwards,  the  father  of  the  plaintiff',  was  the  owner  in  fee  simple 
of  the  premises  in  the  declaration  mentioned,  and  died  posses- 
sed thereof;  tliat  by  operation  of  his   will   the  plaintiff  became 
entitled  in   fee  simple  to  the  lot  in  question;  that  the  plaintiff 
and  her  husband  James    S.  Lane,  then  residing  in  Alton,  Madi- 
son county,  Illinois  made  a  deed  of  said  property,  purporting  to 
convey  to  one  Caleb  Stone,  for  a  valuable  consideration,  in  fee 
simple,  the  premises  mentioned,  togetlier  with  another  lot,  to  wit, 
lot  live,  in  block  three,  to  which  the  defendant  in  error,  had  only 
a   right  of  dower;  that  M'hen  said    conveyance  was    made  by 
James   S.   Lane,  and  the  defendant  in  error,   to  said  Stone,  the 
said  James  S.  Lane,  husband    of  the  defendant  in   erroi',  took 
back  a  mortgage   from  said  Stone  to  himself,  to  secure  a  part  of 
the  purchase  money  for  said  lot,  which    was  due   from    Stone ; 
that  afterwards  the   husband  foreclosed  the  mortgage  given  by 
Stone,  on  the  lot  in  questi(Mi,  for  the  money  dne  by  the  mortgage, 
and  by   regular  proceedings  in  chancery,  by  a  decree  of  strict 
foreclosure,  became  the  owner  of  all  the  title  to  the  said   lot, 
which  had  been  conveyed  by  Lane  and  the  defendant  in  error  to 
Stone;  that  afterwards  one  Joseph  Asken  and  John  Worden- 
heimer   obtained    a  judgment,  in    the    Madison    Circuit  Court, 
against  the  said  James  S.  Lane,   and  that  by  a  legal  sale  of  said 
lot,  upon  an    execution   issued  on  said  judgment,  said  Worden- 
heimer  purchased  all  the    title   that   said  James  S.  Lane  had  in 
the  said  lot,  and  received    a  sheriff's  deed  duly  executed  there- 
for; that  the  defendants  are   in  possession  of  the  said  lot,  hold- 
ing under  the  said  Wordenheiiner ;  that  after  the  said  purchase 
of  the  said  lot  by  the  said   Wordenheimer,  and  after  obtaining 
his  deed  therefor  from  the  sheriff,  and  after  he  had  taken  pos- 
session of  the    said   lot,  but  before  the  commencement  of  the 
present  action,  the  said  James  S.  Lane,  the  husband  of  defend- 
ant in  error,  departed  this  life. 
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The  point  to  be  decided  in  this  case  is,  whether  the  defendant 
in  error,  by  joining  lier  husband  in  the  deed  made  to  Caleb 
Stone,  conveyed  away  all  her  title  to  the  said  lot,  or  only  the 
interest  which  she  might  hold  as  a  married  woman.  The  ac- 
knowledgment is  set  out  at  length  in  the  opinion,  and  need  not 
be  again  set  out  here. 

Hughes  &  Cumming-s  assign  the  following  errors: 
That  said  Court  erred  in  not  rendering  a  verdict  for  the  de- 
fendants, and  a  judgment  on  such  verdict,  upon  the  testimony  of- 
fered to  the  Court,  and  contained  in  the  agreed  state  of  facts. 
The  Court  erred  in  not  granting  a  new  trial,  as  asked  for  by  the 
defendants.  The  Court  erred  in  finding  a  verdict  for  the  plain- 
tiff below,  and  rendering  a  judgment  thereon  for  said  plaintiff. 

"W.  T.  Martin,  for  plaintiffs  in  error : 

The  deed  made  by  defendant  in  error  does  pass  her  land. 
A  certificate  of  acknowledgment,  to  a  conveyance  of  land  of  a 
J'eme  covert,  owned  in  her  own  right,  which  substantially  com- 
plies with  the  requisitions  of  the  law,  is  sufficient.  3  McLean's 
Rep.,  245;  3  Dana,  111 ;  5  Blackford,  481  ;  6  Blackford,  475; 
1  Iredell,  313 ;  15  Ohio  Rep.,  423  :  16  Ohio  Rep.,   599,  639,  Y99. 

L.  Davis  and  K.  Edwaeds,  for  defendant  in  error; 

The  certificate  of  acknowledgment  to  the  deed  in  this  case, 
is  not  in  the  form  prescribed  by  the  statute,  so  as  to  convey  the 
.  fee  simple  of  the  appellee.  Rev.  Laws  1833,  134.  "Where  a 
married  woman  joins  with  her  husband  in  a  deed  conveying  her 
land,  the  certificate  of  acknowledgment  must  substantially,  at 
least,  conform  to  the  mode  prescribed  by  the  statute.  Elliott 
et  al,  vs.  Piersol,  1  Peters,  338;  3  Harris  &  McHenry,  432  ;  1 
Harris  &  Johnson,  588,  751;  5  Mason,  67;  3  Dana,  289  ;  6  J. 
J.  Marshall,  532  ;  5  Oilman,  125.  The  certificate  of  acknowl- 
edgment to  the  deed  in  this  case,  does  not  contain  the  words, 
"  she  did  not  wish  to  retract,"  nor  any  language  equivalent 
thereto.  These,  or  equivalent  words,  are  indispensable,  and  the 
deed  is,  therefore,  inoperative  to  convey  the  fee  simple  of  the 
appellee.  The  certificate  of  acknowledgment  is  in  the  form 
prescribed  for  a  relinquishment  of  dower,  and  can  only  have  the 
effect  to  release   her  dower  in  the  lot  mentioned  in  the  deed,  to 
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which  she  had  only  a  right  of  dower,    and  cannot  be  construed 
to  convey  the  other  lot  which  she  owned  in  fee  simple. 

B.  F.  Edwards,  on  same  side  : 

It  is  unnecessary  to  cite  authorities  to  show  that,  by  the  com- 
mon law,  the  deed  of  a  married  woman  is  void.  It  is  only  by 
the  force  of  statutory  provisions  that  she  is  enabled  to  convey 
her  interest  in  lands.  The  certificate  of  the  acknowledgment 
of  a  conveyance  by  her,  is  as  much  a  material  part  of  the  exe- 
cution of  the  deed  as  her  seal  or  signature.  "Without  it  the 
law  presumes  it  was  obtained  by  fraud  or  coercion.  Mariner 
vs.  Saunders,  6  Oilman,  125.  The  certificate  to  this  deed  is 
substantially  defective,  first,  in  not  shoMdng  that  "  the  con- 
tents of  the  deed  were  made  known  and  explained  to  "  Mrs. 
Lane,  and,  second,  in  not  containing  the  declaration  by  the  wife, 
"  that  she  does  not  wish  to  retract."  Both  of  which  facts  the 
statute  imperatively  requires  should  expressly  appear  in  the  cer- 
tificate. Eev.  Laws  1833,  page  134;  1  Hilliard's  Abridgment, 
55,  sec.  15  ;  Nantz  m.  Baily,  3  Dana,  115 ;  Good  vs.  Zercher, 
12  Ohio,  361 ;  Meddock  os.  Williams,  ibid,  381.  The  decisions 
in  Ohio  and  Indiana,  referred  to  by  Mr.  Martin,  are  not  appli- 
cable. They  only  show  the  construction  given  by  those  Courts 
of  their  own  statutes.  The  construction  so  given,  I  deem  clearly 
erroneous.  But  the  requisitions  of  our  statutes  are  materially 
variant  from  the  statutes  of  those  states. 


Opinion  by  Mr.  Justice  Trumbull  : 

James  S.  Lane  and  his  wife,  Margaret  B.  Lane,  who  is  the  de- 
fendant in  error,  in  1836,  executed  and  delivered  to  Caleb  Stone, 
a  deed  of  conveyance  for  two  lots  of  land,  situated  in  the  city 
of  Alton.  The  fee  in  one  of  the  lots  belonged,  at  the  time,  to 
Mrs.  Lane,  and  in  the  other,  she  had  only  a  right  of  dower. 

The  only  question  in  the  case — the  facts  having  been  agreed 
upon  by  the  parties — is,  whether  the  acknownledgment  of  the 
deed  by  Mrs.  Lane,  was  sufiicient  to  convey  away  her  title  and 
interest  in  the  lot,  of  which  she  was  the  OMaier  in  fee,  and  for  the 
recovery  of  which,  she  instituted  this  action  of  ejectment,  after 
the  decease  of  her  husband.  According  to  the  terms  of  the 
agreed  case,  judgment  was  to  be  given  for  the  plaintifi"  below, 
that  she  recover  the  possession  of  the  premises  sued  for,  in  case 
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the  certificate  of  acknowledgment  was  held  insufiicient,  other- 
wise the  defendants  were  to  have  judgment.  The  Circuit  Court 
held  the  acknowledgment  insufiicient,  and  gave  judgment  for 
the  plain tiflf. 

The  statute  authorizing  a  husband  and  wife,  residing  in  this 
state,  to  convey  the  real  estate  of  the  wife,  and  providing  the 
manner  of  acknowledging  the  deed,  declares  that  thej  may  ex- 
ecute any  deed  conveying  such  estate,  and  "if,  after  the  exe- 
cution thereof,  such  wife  shall  appear  before  some  Judge,  or 
other  ofiicer,  authorized  by  this  act  to  take  acknowledgements, 
to  whom  she  is  known,  or  proved  by  a  credible  witness  to  be 
the  person  who  executed  such  deed  or  conveyance,  such  Judge 
or  other  ofiicer  shall  make  her  acquainted  with,  and  explain  to 
her  the  contents  of  such  a  deed  or  conveyance,  and  examine  her, 
separate  and  apart  from  her  husband,  whether  she  executed  the 
same  voluntarily,  freely  and  without  compulsion  of  her  said 
husband ;  and  if  such  woman  shall,  upon  such  examination,  ac- 
knowledge such  deed  or  conveyance  to  be  her  act  and  deed, 
that  she  executed  the  same  voluntarily  and  freely,  and  without 
compulsion  of  her  husband,  and  does  not  want  to  retract,  the 
said  Judge  or  other  ofiicer  shall  make  a  certificate,  endorsed  on, 
or  annexed  to  such  deed  or  conveyance,  stating  that  such  wo- 
man was  personally  known  to  the  said  Judge  or  other  ofiicer, 
or  proved  by  a  witness  (naming  him)  to  be  the  person  who  sub- 
scribed such  deed  or  conveyance,  and  setting  forth  that  the  con- 
tents were  made  known  and  explamed  to  her,  and  the  examina- 
tion and  acknowledgment  aforesaid  ;  and  such  deed,  (being  ac- 
knowledged or  proved  according  to  law,  as  to  the  husband) 
shall  be  as  effectual  in  law  as  if  executed  by  such  woman  while 
sole  and  unmarried."     R.  L.  1833,  page  134,  sec.  13. 

The  acknowledgment  upon  the  deed  in  question  is  as  follows  : 
"  State  of  Illinois, 


no 

Madison  county.  '^  "  ' 
"  On  this  eighteenth  day  of  June,  A.  D.  1836,  personally  ap- 
peared before  the  undersigned,  a  justice  of  the  peace  in  and  for 
the  county  aforesaid,  James  S.  Lane,  and  Margaret  B.  Lane,  his 
wife,  known  to  me  to  be  the  identical  persons  described  in,  and 
who  executed  the  within  deed,  and  acknowledge  that  they  sev- 
erally signed,  sealed  and  delivered  the  same  as  their  free  acts 
and  deeds,  for  the  uses  and  purposes  therein  mentioned.     And 
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the  said  Margaret  B.  Lane  being  by  me  made  acquainted  with 
the  contents  of  the  within  deed,  and  being  by  me  examined  sepa- 
rate and  apart  from  husband,  acknowledged  that  she  executed 
the  same  freely  and  voluntarily,  without  any  compulsion  of  her 
husband,  and  that  she  relinquishes  her  dower  in  the  lands  and 
tenements  hereby  conveyed.  All  of  which  I  hereby  certify  under 
my  hand  and  seal,  tlie  day  and  year  last  above  written  {a). 

"  William  Martin,  (l.  s.") 
No  objection  is  taken  to  the  form  of  the  deed,  but  two  objec- 
tions are  taken  to  the  acknowledgment.  First,  that  the  certifi- 
cate omits  to  state  "that  the  contents  of  the  deed  were  made 
known  and  explained  to  her ;"  second,  that  it  omits  the  words 
"  does  not  wish  to  retract." 

It  has  been  frequently  decided  by  this  Court,  that  a  certificate 
of  acknowledgement  is   sufficient,  which    substantially  complies 
with  the  requirements   of  the  statute.     McConnell  vs.  Johnson, 
2  Scam.,  523 ;  McConnell  vs.  Read,    2    Scam.,  371 ;  Livingston 
■ys.  Kettelle,    1   Gib,  116;  Yance  vs.    Schuyler,  ibid,    160;  De- 
launay  vs.  Burnett,  4  Gil.,  454.     None  of  these  cases,  however, 
had  reference  to  the  acknowledgement  of  a  deed  by  husband  and 
wife,  conveying  the  real  estate  of  the  wife.     But  if  a  literal  com- 
pliance with  the  statute  is  unnecessary,  in  taking  the  acknowl- 
edgment of  persons  laboring  under  no  disabilities,  and  when,  if 
the  certificate  were  defective,  no  serious  injury  would  be  occa- 
sioned thereby,  as  the  execution  of  the  deed  might  be  otherwise 
proved,  there   would  seem  to  be  equal  propriety  in  requiring 
nothing  more  than  a  substantial  compliance  with  the  statute,  in 
taking  the  acknowledgment  of  a  married  woman  to  a  deed  con- 
veying her  real  estate  ;  as  the  certificate  of  acknowledgement  in 
such  a  case,  constitutes  a  part  of  the  conveyance,  and  if  held  to 
be  sufficient  and  perfect  upon  its  face,  the  fe7ne  covert  may  still 
avoid  it,  by  showing  that  any  compulsion,  or  undue  influence, 
was  used  to  induce  her  to  sign  and  execute  the  deed,  and  that 
the  certificate  does  not  truly  state  the  facts  ;  while,  on  the  other 
hand,  if  the  certificate  of  acknowledgment  is   held  to  be  defec- 
tive, it  can  never  be  perfected,  although  the  parties  may  have 
intended  to  execute  a  good  and  perfect  conveyance,  and  the  de- 
fect has  been  occasioned  by  the  ignorance  or  mistake  of  the  offi- 
cer whose  duty  it  was  to  make  a  valid  certificate.     According- 
ly, in   other  states,  where  questions  have  arisen  upon  statutes 

(a)  Mariner  vs.  Saunders,  5  Gil.  R.  125  ;  Mason  vs.  Brock,  12  111.  R.  273  ;  Garrett  vs.  Moss, 
22  III.  R.  364;  Chester  vs.  Ramsey,  26  111.  R.  99;  Stuart  vs.  Button,  39  HI.  R.  9i;  St.  Louis  &c. 
vs.  Gilham,  39  111.  R.  455 ;  Tourville  vs.  Pierson,  39  111.  R.  451. 
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similar  to   our  own,  as   to   the    sufficiency  of  certificates  of  ac- 
knowledgment, in  cases  where  the  laud  of  the  wife  is  sought  to 
be  conveyed,  we  find  that   the  Courts  have  uniformly  held,  that 
the  form  of  the  certificate  is  immaterial,  provided  the   directions 
of  the  law  are  substantially  complied  with.     Kottman  and  wife 
vs.  Ayer,  1  Strobhart's  Law  Rep.,  571 ;   Gregory  vs.  Ford,  5  B. 
Monroe,   481 ;    Chesnut  vs.  Shane,    16  Ohio,  599  ;  Shaller  vs. 
Brand,  6  Binney,  438  ;  Talbot  vs.  Sampson,  1    Pet.  C.   C,  188. 
It  may  even  be  questionable  whether  some  of  the  Courts,  in  their 
anxiety  to  uphold  conveyances  of  this  kind,  which  would  be  void, 
if  the  certificates  of  acknowledgment  were  held  to  be  defective, 
have  not  really  dispensed  with  what  might  properly  be  regarded, 
as  a  substantial  requirement  of  the  law.  In  the  case  of  Mclntyre 
vs.  Ward,  6  Binney,  296,  the  Court  go  very  far  to  sustain  a  con- 
veyance made  by  husband  and  wife,  of  the  real  estate  of  the  wife. 
The  statute  of  Pennsylvania    required  that  the  person  taking 
the  acknowledgment  in  such   a  case,   "  should  read  to  the  wife, 
or  otherwise  make  known  to  her,  the  full  contents  of  the  deed  ;  " 
and  this  the  certificate  omitted  to  state.      The  Court  decided 
the  certificate  to  be    sufficient,  and  held,  that   "  no   particular 
form  was  necessary ;  that  the  words  of  the  act  need  not  be  used, 
if  its  directions  are  substantially  complied  with;  "  that  the  "  Court 
would  be  departing  from  the  line  of  its  duty,  if  it  were  studious 
to  avoid  conveyances  by  objections  founded  merely  upon  form;" 
and,  as  it  appeared  from  the   certificate,  that  the  wife  had   ac- 
knowledged the  granted  premises  to  be  "the  right,  title,  interest 
and  property  of  the  within  named  Samuel  Todd,  (the  grantee) 
his  heirs  and  assigns  forever,"  it  was  fairly  to  be  presumed,  that 
she  knew  that  the  land  was   conveyed  to  Todd   in  fee  simple  ; 
and  if  she  had  this  knowledge,  it  was  all  that  was  material.   In 
Indiana,  a  similar  decision  has   been  made.     The  statute  of  that 
state,  R.   C.  1824,   p.  334,   declares  that  the  person   taking  the 
acknowledgment,   "  shall  examine  the  wife,  separate  and  apart 
from  her  husband,  and  shall  read,  or  otherwise  make  known,  the 
full  contents  of  such  deed  or   conveyance,  to  the  said  wife,  and 
if,  upon  such   separate   examination,  she  shall  declare  that  she 
did,  voluntarily  and  of  her  own  free  will  and  accord,  and  as  her 
act  and  deed,  seal  and  deliver  the    said  deed    or   conveyance, 
without  any  coercion  or  compulsion  from  her  husband,  every 
such  deed  or  conveyance  shall  be,  and  the  same  is  hereby,  de- 
17 
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clared  to  be  good  and  valid  in  law,    &g.  ;  Provided^   that  the 
judge,  justice   or  recorder,  taking  the    same,  shall,    under  his 
hand  and  seal,  certify  the  same  upon  the  back  of  such  deed  or 
conveyance."     Under  the   foregoing  statute,  the  Supreme  Court 
of  Indiana,   in    the  case  of  Stephens  vs.  Doe,  6    Blackf.  465, 
held  a   certificate  of  acknowledgment  sufficient,  which  simply 
stated  that  the  husband  and  wife  personally  appeared  before  the 
officer,  and  that  the  wife,  "  being  examined  separate  and  apart 
from  her  husband,  as  the  law  directs,  and    acknowledged  the 
above  deed  of  conveyance  to  be   their  voluntary  act  and  deed, 
for  the  uses  and  purposes  therein  mentioned."     In  pronouncing 
their  opinion,  the.  Court  say  :  "  It  will  be   presumed,  the  contra- 
ry not  appearing,   that  the  officer  did  his  duty  as  to  the  sep?irate 
examination  of  the   wife,  and  the  making  her  acquainted  with 
the  contents  of  the  deed."     The  case  of  Nantz  vs.  Bailey,    3 
Dana,  111,  is  to  the   same  eifect.     The  Kentucky  statutes  re- 
quired that  the  wife  should  be  privily  examined,  separate  from 
the  husband  ;  that  the  deed  should  be   shown  and  explained  to 
her ;  that  she  should  acknowledge  the  same  when  apart  from 
her  husband,  and  that  there  should  be  a  certificate  of  such  privy 
examination,   and  of  the  declarations  and  conset  of  the  wife ; 
yet  a  certificate,  which  stated  that  the  deed  was   acknowledged 
by  the  husband  and  wife,  and  that  the  wife  being  examined  se- 
parate  and  apart  from  the  husband,  "  declared  that  she  relin- 
quished  her   right  of  inheritance  to  the  land  contained  in  this 
deed,  of  her  own  free  will  and  accord,  without  the  threats  or 
persuasion    of  her  husband,   and  wishes  not  to  be  retracted," 
was  held  a  valid  acknowledgment  to  convey  the  estate  of  the 
wife,  although  it  was  objected  that  the  certificate  did  not  state 
that  the  deed  was  acknowledged  by  Mrs.   Nantz,  when   apart 
from  her  husband,  or  that  she  had  acknowledged  that  she  had 
signed  and  sealed  the  same,  or  that  the  deed  was,  on  privy  ex- 
amination, shown  and  explained  to  her.    The  Court,  in  expound- 
ing the  statute,  say  :     "  The   object  of  the  foregoing  provision 
was  to  aflbrd  a  reasonable  opportunity  for  ascertaining  that  the 
wife  had  freely  executed  the  deed,  and  understood  the  nature 
and  consequence^  of  her  act.     And  any  certificate,   which,  by 
clear  interpretation,  imports  that  she  had  been  privily  examined 
by  a  proper  person,  and  had  freely  acknowledged  the  deed,  and 
understood  or  had  the  legal   means  for  understanding,  what  she 
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did,  would,  whatever  might  be  its  form,  be  sufficient.  In  the 
case  of  McKeen  vs.  Delancy,  2  Cond.,  179,  a  certificate  of  ac- 
knowledgment, admitted  not  to  be  in  compliance  with  the  law 
under  which  it  was  taken,  was  held  valid  upon  the  ground  alone 
that  it  had  been  the  practice  under  the  law  to  take  acknowl- 
edgments in  that  manner.  Many  other  cases  might  be  cited  to 
the  same  effect,  and  however  unwilling  we  might  be,  if  this  were 
a  new  question,  to  sanction  a  departure  from  the  very  words  of 
the  statute,  we  feel  authorized  and  required,  in  view  of  the  nu- 
merous decisions  which  have  been  made,  in  our  own  and  sister 
states,  upon  similar  statutes,  and  of  the  consequences  which  would 
result  if  a  strict  literal  compliance  with  the  statute  were  requi- 
red, to  hold  any  certificate  of  acknowledgment  sufficient  which 
shows  that  the  requirements  of  the  statute  have  been  substan- 
tially complied  with.  In  laying  down  this  rule,  we  are  not  to 
be  understood  as  sanctioning  a  departure,  in  any  essential  par- 
ticular, from  the  requirements  of  the  law.  On  the  contrary,  we 
hold  that  a  married  woman  can  only  be  divested  of  her  real  es- 
tate in  the  mode  and  manner  which  the  Legislature  has  pre- 
scribed. 

Tested  by  this  rule,  we  will  now  examine  the  certificate  in 
question.  That  certificate  states  that  Mrs.  Lane  "  was  made 
acquainted  with  the  contents  of  the  within  deed,"  which,  in  our 
judgment,  is  equivalent  to  setting  forth,  "  that  the  contents  were 
made  known  and  explained  to  her."  How  is  it  possible  that  the 
officer  taking  the  acknowledgment,  could  make  her  acquainted 
with  the  contents  of  the  deed,  without  its  contents  being  known 
and  explained  to  her  ?  The  substantial  requirement  of  the  law 
in  this  respect  is,  that  the  party  should  be  informed  as  to  what 
she  was  executing,  and  that  she  was  so  informed,  is  most  mani- 
fest from  the  certificate.  To  hold  this  acknowledgment  insuffi- 
cient for  the  reason  assigned,  would  be  to  require  the  very  words 
of  the  statute  to  be  incorporated  into  the  certificate,  which 
would  be  in  conflict  with  every  decision  to  which  we  have  been 
referred;  and  the  consequence  of  such  a  decision  would  be,  to 
render  invalid  nearly  every  deed  in  the  state,  executed  by  hus- 
band and  wife  for  conveying  the  real  estate  of  the  wife ;  for  we 
all  know,  that  scarce  a  certificate  of  acknowledgment  can  bo 
found  which  literally  conforms  to  the  statute ;  although  it  would 
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certainly  be  safer  and  better  if  officers,  in  making  their  certifi- 
cates, would  adopt  the  language  of  the  act. 

Upon  the  second  point,  as  to  the  necessity  of  inserting  in  the 
certificate  the  words,  "  does  not  wish  to  retract,"  we  do  not 
understand  that  those  words  necessarily  constitute  any  part  of 
the  acknowledgment,  or  that  the  statute  requires  them  to  be  set 
forth  in  the  certificate.  The  officer  taking  the  acknowledgment 
is  not  required  to  examine  the  wife  as  to  whether  she  wishes  to 
retract.  He  is  only  to  examine  "  whether  she  executed  the 
deed  voluntarily,  freely  and  without  compulsion  of  her  said  hus- 
band," and  to  require  him  to  insert  in  the  certificate  the  words, 
"  does  not  wish  to  retract,"  would  be  requiring  the  insertion  of 
something  in  the  certificate,  about  which  he  had  made  no  ex- 
amination. The  officer  is  bound  to  examine  the  wife  as  to  her 
free  and  voluntary  execution  of  the  deed,  without  the  compul- 
sion of  her  husband  ;  and  though  she  acknowledge  these  facts, 
the  law  even  then  puts  it  in  her  power  to  avoid  the  deed,  by 
informing  the  officer  that  she  wishes  to  retract  what  she  has 
done ;  and,  in  that  event,  the  officer  could  not  make  the  requi- 
site certificate.  It  will  be  observed  that  the  words,  "  does 
loish,''^  are  in  the  present  tense,  and  if  in  supplying  the  nomina- 
tive to  those  words,  which  is  understood,  we  insert  the  words, 
"*/*  «Ae,"  before  "^oes,"  the  meaning  of  the  sentence  is  made 
apparent.  In  our  view,  therefore,  the  M^ords  "  does  not  wish  to 
retract,"  are  not  necessarily  a  part  of  the  acknowledgment,  but 
they  are  inserted  in  the  statute  to  afford  a  married  woman  an 
opportunity  to  avoid  a  deed,  conveying  away  her  real  estate, 
which  she  had  voluntary  executed,  if,  at  the  time  the  officer 
takes  her  acknowledgment,  she  thinks  proper  to  retract  what  she 
has  done.  At  all  events,  we  think  the  statute  capable  of  this 
construction,  and  it  is  the  duty  of  the  Court,  if  possible,  to 
adopt  such  a  construction  as  will  uphold  rather  than  destroy 
titles. 

The  question  whether  a  certificate  of  acknowledgment,  show- 
ing that  the  fe7ne  had  relinquished  her  dower  only,  would  be 
sufficient  upon  a  deed  whereby  husband  and  wife  were  convey- 
ing only  the  real  estate  of  the  wife,  does  not  arise,  and  is  not 
decided  in  this  case.  To  one  of  the  lots  embraced  in  the  deed 
in  question,  Mrs.  Lane  had  only  a  right  of  dower,  and  the 
statement  in  the  certificate  upon  the  deed  that  she  relinquished 
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"  her  dower  in  the  lands  and  tenements,"  thereby  conveyed,  was 
proper  as  applied  to  that  lot,  but  that  statement  need  not,  neces- 
sarily, and  cannot  without  involving  an  absurdity,  be  applied  to 
the  lot  which  she  owned  in  fee,  and  in  which  she  had  no  right  of 
dower  to  relinquish.  It  is  a  rule  in  the  construcfon  of  all  wri- 
tings, that  they  are  to  be  so  understood,  as  to  have  a  legal  and 
actual  operation;  and  a  construction  is  never  to  be  adopted 
which  would  be  senseless  in  view  of  the  circumstances  of  the 
case,  or  wholly  inapplicable  thereto.  Story  on  Contracts,  sec. 
640.  Lord  Coke  says,  "  whenever  the  words  of  a  deed,  or  of 
the  parties  without  deed,  may  have  a  double  intendment,  and 
the  one  standeth  with  law  and  right,  and  the  other  is  wrongful 
and  against  law,  the  intendment  that  standeth  with  law  shall  be 
taken."     1  Thomas  Coke,  620-42,  k 

The  words  "  lands,"  "  tenements,"  though  in  the  plural,  are 
general  terms,  used  indiscriminately  in  certificates  of  acknow^- 
ledgments,  whether  the  deed  contains  one  or  several  tracts  of 
land.  A  deed  cannot  probably  be  found,  the  certificate  upon 
which  states  that  the  feme  relinquishes  her  dower  in  the  land 
and  tenement  thereby  conveyec^.  The  statute,  in  providing  the 
mode  of  relinquishing  dower,  uses  the  words  "  lands  and  tene- 
ments," in  the  plural  number,  and  it  was  never  supposed  neces- 
sary or  proper  to  use  those  words  in  the  singular,  in  a  certificate 
to  a  deed  embracing  but  one  tract  of  land.  So  much  of  the 
certificate  in  this  case  as  relates  to  relinquishing  dower,  should, 
therefore,  be  considered  as  applying  only  to  the  lot  in  which 
there  was  a  right  of  dower  to  relinquish.  The  certificate  is  not 
in  the  form  prescribed  by  statute,  nor  in  the  one  usually  adopt- 
ed in  case  of  relinquishment  of  dower  merely.  The  statute 
providing  the  mode  of  acknowledging  a  deed  by  a  married  wo- 
man, so  as  to  release  dower,  declares :  "  If  she  acknowledge 
that  she  executed  the  same,  and  relinquishes  her  dower  in  the 
lands  and  tenements  therein  mentioned,  voluntarily,  and  freely, 
and  without  the  compulsion  of  her  husband,  the  Judge,"  &c.  R. 
L.  1833,  p.  133.  The  certificate  upon  the  deed  in  question 
states,  that  Mrs.  Lane  "  acknowledged  that  she  executed  the 
same,  freely  and  voluntarily,  without  any  compulsion  of  her  hus- 
band, and  relinquishes  her  dower  in  the  lands  and  tenements 
hereby  conveyed."  It  is  the  execution  of  the  deed,  not  the 
relinquishment  of  dower,  that    is  acknowledged  to  have  been 
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made  freely  and  voluntarily,  without  any  compulsion  of  the  hus- 
band, and  this,  together  with  the  other  statements  of  the  certi- 
ficate, as  to  privy  examination  and  acquaintance  with  the  con- 
tents of  the  deed,  was  sufficient  to  pass  Mrs.  Lane's  interest  in 
the  land  which  she  held  in  fee  ;  but  whether  the  statement  sim- 
ply that  she  "  relinquishes  her  dower  in  the  lands  and  tenements 
hereby  conveyed,"  without  stating  that  the  relinquishment  was 
made  voluntarily  and  freely,  and  without  compulsion  of  her  hus- 
band, is  sufficient  to  bar  her  dower  in  the  lot  belonging  to  her 
husband,  is  not  now  a  question  before  us. 

Being  of  opinion  that  both  objections  to  the  certificate  of  ac- 
knowledgment are  untenable,  and  that  the  certificate  contains 
all  the  essential  requisites  of  the  law  to  pass  the  inheritance  of 
Mrs.  Lane,  the  judgment  of  the  Circuit  Court  is  reversed,  and 
the  cause  remanded. 

Judgm^ent  reversed. 

Mr.  Justice  Caton  dissented,  and  gave  the  following  rea- 
sons: 

I  agree  that  a  substantial  compliance  with  the  statute,  in  tak- 
ing the  acknowledgment  and  giving  the  certificate,  is  sufficient. 
In  this  case,  I  do  not  think  there  has  been  such  a  compliance. 
A  married  woman  is  incapable  of  conveying  her  lands,  or  re- 
leasing her  dower,  except  as  she  is  authorized  by  the  statute, 
and  then  it  must  be  done  in  the  mode  directed  by  the  Legis- 
ture,  and  in  no  other.  There  are  two  sections  of  our  statute 
which  authorize  a  married  woman  to  join  in  a  conveyance  with 
her  husband.  The  first  is  the  lYth  section,  which  authorizes  a 
married  woman  to  join  with  her  husband  in  conveying  her  fee 
simple  interest  in  lands.  The  other  is  the  21st  section,  which 
authorizes  her  to  release  her  dower.  These  sections  require 
different  examinations  to  be  made  by  the  officer,  and  different 
certificates  to  be  given,  in  order  to  give  effect  to  the  the  act  of  the 
wife ;  and  I  conclude  that  the  Legislature  intended  to  make  a 
substantial  difference,  or  else  both  cases  would  have  been  pro- 
vided for  in  the  same  section,  and  in  the  same  language.  It 
seems  to  me  that  the  Legislature  did  intend  that  the  acknow- 
ledgment should  be  taken  with  more  care,  and  that  the  certifi- 
cate should  be  in  a  different  form  in  the  one  case  than  in  the 
other.     The  first   requires  that  the  officer  shall  certify,  "  that 
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the  contents  were  made  known  and  explained  to  her.^^  The 
other  only  requires  the  other  to  certify,  "  that  she  was  made 
acquainted  with  the  contents  thereof;"  that  the  expressions, 
"the  contents  were  made  known  and  explained  to  her,"  and 
"  she  was  made  acquainted  with  the  contents,"  are  the  same  in 
substance,  is  undoubtedly  true ;  but  the  addition  of  the^words 
"  and  explained  to  her,"  which  are  required  by  the  lYth  section 
to  be  in  the  certificate,  is  something  more,  in  substance.  The 
officer  is  not  only  required  to  make  known,  but  he  must  explain 
the  contents  of  the  deed.  And  there  is  a  substantial  reason  for 
this.  In  the  one  case,  she  is  conveying  a  present,  substantial 
existing  title;  in  the  other,  she  is  releasing  an  uncertain,  con- 
tingent expectancy,  which  is  no  estate  whatever  in  the  land. 
Blain  vs.  Harrison, ^os^^  384.  The  form  of  the  conveyance  may 
be  the  same;  the  effect,  however,  is  ver}'  different,  and  this  is 
what  the  Legislature  intended  the  officer  should  explain.  It  was 
not  done  in  the  present  case.  There  is  another  reason  for  this 
difference,  which  will  be  alluded  to  hereafter. 

In  other  respects  these  two  sections  materially  differ  in  the 
certificate  required,  according  to  the  object  to  be  effected  by 
the  conveyance.  The  section  authorizing  the  wife  to  convey 
her  fee,  provides  that  "  if  such  woman  shall,  upon  such  exami- 
nation, acknowledge  such  deed  or  conveyance  to  be  her  act  and 
deed,  that  she  executed  the  same  voluntarily  and  freely,  and 
without  compulsion  of  her  husband,  and  does  not  wish  to  retract 
the  same^''  said  judge,  &c.,  shall  certify  "  said  acknowledg- 
ment." Now,  what  is  she  to  acknowledge  ?  First,  that  she 
executed  the  deed  ;  second,  that  it  was  voluntary,  and  third, 
that  she  does  not  wish  to  retract.  It  seems  to  me  clear  that 
these  three  things  are  substantive  requirements  of  the  statute, 
and  if  they  are  not  in  the  certificate  there  is  a  substantial  omis- 
sion. I  do  not  say  they  must  be  there  in  the  words  of  the  stat- 
ute, but  something  equivalent  to  each  must  be  there,  or  the  law 
has  not  been  complied  with.  The  first  two  are  in  the  past  tense, 
because  thev  refer  to  the  execution  of  the  deed,  which  had  been 
already  done.  The  third  is  in  the  present  tense,  because  it  re- 
fers to  the  present  condition  of  her  mind,  which  it  is  deemed 
important  to  ascertain,  and  commemorate  in  the  acknowledg- 
ment, which  the  statute  requires  shall  set  forth  "  the  examina- 
tion   and  acknowledgment  aforesaid."     This  I  understand   to 
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mean  the  substance  of  the  whole  acknowledgment.  If  the  offi- 
cer may  omit  one  part,  then  he  may  another,  and  thus  we  may 
fritter  away  the  whole  statute.  This  is  a  statute  loosening  the 
securities  of  the  common  law,  by  which  the  wife's  estate  was 
guarantied  to  her,  and  should  not  be  extended  beyond  its  mani- 
fest intent. 

The  other  section,  providing  only  for  the  release  of  dower,  is 
difierent  in  form  and  substance,  and  less  particular  in  its  require- 
ments.    The  Legislature,  with  good  reason,  considered  the  re- 
lease of  dower  of  less  importance  than  the  conveyance  of  her 
estate,  and  has  required  less  solemnity  and  deliberation  in  the 
act.     This  last  section  provides,  that  "if  she  acknowledge  that 
she  executed  the  same,  and  relinquishes  her  dower  in  the  lands 
and  tenements  therein  mentioned,  voluntarilj^  and  freely,  and 
without  the  compulsion  of  her  husband,  such  Judge,"  &c,,  shall 
certify  that    "  she  acknowledged  such  deed  as  aforesaid."     In 
this  certificate,  the  effect  of  the  act,  that  is  the  release  of  dow- 
er, is  mentioned,  and  there  is  nothing  said  about  her  wish  to  re- 
tract.    Here  we   may  see  another  reason  why  the  officer  is  not 
required  to  explain  the  deed,  for  the  very  form  of  the  examina- 
tion and  certificate  explains  to  the  woman  that  it  is  only  her 
right  of  dower  that  she  is  parting  with.     The  acknowledgment 
before  us  is  precisely  and  technically  in  the  form  required  by 
the  statute,  for  the  release  of  dower ;  and  yet  it  is   held  suffi- 
cient to   pass  the  wile's  estate.     If  the  acknowledgments  may 
be  the  same,  why  are  these  two  sections  so  widely  variant  ?  It  is 
said  that  the  object  of  the  first  section  is,  to  prohibit  the  officer 
from  making  the  certificate,  when  the  wife  vohmteers  the  infor- 
mation that  she  then  wished  to  retract,  although  she  had  previ- 
ously executed  the  deed  voluntarily.     I  would  inquire  whether 
the   officer   would  be  justified    in    making    the    certificate,  in 
case  of  a  release   of   dower,  where    the  wife    stated  that,  al- 
though she  had  voluntarily  executed  the  deed,  she  had  changed 
her  mind,  and  then  wished  to  retract,  and  that  she  appeared 
before  the  officer  only  through  fear  of  her  husband?     Such, 
I  imagine,  would  not  be  held  to  be  the  law  so  long  as  we  hold  the 
deed  inoperative  as  to  the  wife,  until  a  voluntary  acknowledg- 
ment  and  certificate  are  made.     I  believe  the  Legislature  in- 
tended this  additional  circumspection  and  solemnity,  in  case  of 
the  conveyance  of  the  wife's  estate,  should  be  substantially  ob- 
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served.  There  is  a  reason  for  it,  and  I  think  the  statute  enjoins 
it.  I  do  not  think  it  necessary  to  go  into  an  examination  of  the 
decisions  of  other  Courts  which  may  tend  to  support  my  view  of 
the  case,  or  to  review  those  which  are  supposed  to  sanction  a 
more  loose  construction.  In  none  of  them,  as  it  seems  to  me, 
has  the  intention  of  the  Legislature  been  so  manifestly  departed 
from,  with  such  unerring  lights  to  determine  what  that  intention 
was.  With  consequences  I  have  nothing  to  do,  where  I  think 
the  law  is  manifest.  It  may  be,  and  I  presume  is  most  generally 
the  case,  that  the  insufficiency  of  acknowledgments  are  attribu- 
table to  the  ignorance  or  carelessness  of  the  officer,  rather  than 
the  unwillingness  of  the  wife  to  part  with  her  interest,  and  yet 
it  may  sometimes  happen  that  the  wife's  estate  will  be  illegally 
and  unjustly  taken  from  her.  Her  inexperience  in  business, 
her  desire  for  domestic  peace,  her  liability  to  be  persuaded  by  a 
misplaced  confidence,  her  dependent  position,  her  exposure  to 
imposition,  and  the  constraining  influences  w^ith  which  she  is  sur- 
rounded, all  conspire  to  render  it  j)eculiarly  proper  that  both 
the  Legislature  and  the  Court  should  protect  her  interests 
against  deception  or  coercion. 

In  this  very  case  it  may  not  be  improbable,  that  both  Mrs. 
Lane  and  the  officer  supposed  that  she  was  only  doing  what  she 
professed  to  do,  that  is,  releasing  her  dower.  In  one  of  the  tracts 
of  land  mentioned  in  the  deed,  she  had  but  a  dower  interest,  and 
as  to  that,  the  deed  was  effectual,  but  as  to  the  other,  I  think  it 
was  inoperative.  This  would  give  full  effect  to  the  acknow- 
ledgment, so  far  as  it  professed  to  operate,  and  makes  it  mean 
precisely  what  it  says.  I  am  of  opinion  that  the  judgment  should 
be  affirmed. 


Ignatius  E.  Simms,  appellant,  vs  Nelson  H.  Clark,  and  Sa- 

EAH  W.  Clark,  appellees. 

Appeal  from  Morgan. 

a  party  who  innocently  pays  away  a  counterfeit  bill,  is  not  bound  to  take  it  back,  unless  it 
is  returned  upon  him'  within  a  reasonable  time,  after  it  is  discovered  to  be  spurious  (a). 

But  what  shall  be  considered  a  reasonable  time,  must  necessarily  depend  upon  the  situation 
of  the  parties,  and  the  facts  and  eireumstancf  s  ol  the  particular  case. 

Where  a  party  v7ho  has  paid  out  a  counterfeit  note  as  genuine,  on  being  notified  within  a 
reasonable  time,  of  its  want  of  value,  states  that  he  will  not  take  the  note  back,  unless 
compelled  by  law,  such  statement  dispenses  with  an  oflfer  at  that  time  to  return  the  note. 

(a)  Bill  of  broken  bank— Magee  vs.  Carmack,  13  111.  E.  289 ;    Lake  vs.  Brown,  43  111,  R.  877. 

18 
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The  defendants  in  error  brought  their  action  in  debt,  at  the 
March  term,  1849,  of  the  Morgan  county  Circuit  Court,  upon  a 
judgment  theretofore  obtained  in  the  said  Comt,  for  the  sum  of  six 
hundred  and  eighty-four  dollars  and  eight  cents,  against  the  plain- 
tiff in  error.  To  this  action  Simms  pleaded  payment  and  satisfac- 
tion of  said  judgment.  To  this  plea  the  defendants  in  error  re- 
plied, that  Simms  paid  a  bank  note  to  the  plaintiffs,  of  the  de- 
nomination of  fifty  dollars,  being  of  the  Miners'  Bank  of  Potts- 
ville,  in  the  county  of  Schuylkill,  in  the  state  of  Pennsylvania, 
(particularly  describing  it ;)  which  said  bank  note  was  part 
and  parcel  of  th'e  said  sum  of  six  hundred  and  eighty-four  dol- 
lars and  eight  cents,  which  the  said  defendant,  in  said  plea,  pre- 
tends to  have  paid  in  satisfaction  of  said  judgment.  The  said 
plaintiffs  averred  said  note  to  be  counterfeit,  and  that  the  same  was 
returned  to  defendant  in  a  reasonable  time,  &c.  Three  rejoin- 
ders were  interposed  to  this  replication.  1.  That  defendant  did 
not  pay  to  the  plaintiffs  any  bank  note  of  the  Miners'  Bank  of 
Pottsville,  of  the  denomination  of  fifty  dollars,  in  manner  and 
form  as  in  said  replication  was  alleged.  2.  That  defendant  did 
not  pay  any  counterfeit  bank  note  of  the  denomination  of  fifty 
dollars  as  the  replication  alleged.  3.  That  said  plaintiffs  did  not 
use  due  diligence  to  determine  whether  said  note,  &c.,  was  gen- 
uine or  not;  nor  did  they,  within  any  reasonable  time,  give  no- 
tice to  the  defendant  that  said  note  Avas  counterfeit,  &c.  Issue 
was  joined,  and  the  cause  was  tried  before  Woodson,  Judge,  and 
a  jury,  at  March  term,  1849,  and  verdict  and  judgment  for 
plaintiffs  below,  for  fifty-two  dollars  and  thirty-seven  cents,  debt 
and  damages.  There  were  two  trials.  A  motion  for  a  third 
trial  was  overruled,  and  the  defendant  appealed.  The  facts  of 
the  case  are  stated  sufficiently  in  the  opinion  of  the  Court. 

D.  A.  Smith,  for  appellant : 

The  only  question  submitted  to  the  Court  is,  the  propriety  of 
granting  a  new  trial.  It  is  insisted  that  the  verdict  is  against 
the  instructions  of  the  Court  and  the  evidence.  Graham  on 
New  Trials,  chap.  15,  4th  head  p.  555.  The  evidence  shows 
that  the  counterfeit  bank  note,  which  was  passed  off  innocently, 
was  not  returned  to  the  appellant  within  a  reasonable  time,  after 
it  was  discovered  that  the  note  was  fraudulent.  Gloucester 
Bank  vs.  Salem  Bank,  17  Mass.,  42  to  46 ;    Bank  of  United 
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States  vs.  Bank  of  Georgia,  6  Peters'  Cond.  Rep.,  V20  ;  Wil- 
son vs.  Alexander,  3  Scammon,  394;  Starkie  on  Evidence, 
450  to  457,  and  notes.  The  principle  laid  down  in  Starkie,  at 
the  close  of  page  455,  has  been  unjustly  applied  by  the  jury. 

J.  Evans,  for  appellees. 

1.  That  the  instructions  given  for  Simms,  in  the  Court  below, 
were  not  in  accordance  with  the  law  of  the  case,  and  if  this 
Court  should  be  of  opinion  that  said  instructions  should  not 
have  been  given  them,  a  new  trial  will  not  be  granted,  even  if  it 
should  appear  that  the  jury  found  against  said  instructions.  2. 
The  facts,  as  proven  in  the  case,  did  not  warrant  the  jury  in 
finding  a  verdict  in  accordance  with  the  instructions  given  for 
the  defendant,  Simms,  below,  even  if  those  instructions  had  been 
the  law  in  the  case.  3,  The  question  whether  the  plaintiffs  in 
the  Court  below  returned  said  counterfeit  bill,  within  a  reason- 
able time,  is  purely  a  question  of  fact,  to  be  decided  by  the  jury. 
No  general  rule  can  be  laid  down  to  govern  the  case,  as  each 
case  must  depend  upon  the  particular  facts  and  circumstances 
attending  it ;  and,  as  in  this  case,  the  jury  has  decided  that  fact, 
the  Court  will  not  interfere  with  their  verdict.  1  Starkie  Ev., 
452  to  458.  4.  And  if  the  question,  whether  the  plaintiff  below 
returned  said  counterfeit  bill  to  the  defendant  in  a  reasonable 
time,  is  a  mixed  question  of  law  and  fact,  the  jury,  acting  under 
the  advice  and  instructions  of  the  Court,  have  found  a  verdict 
for  the  plaintiffs  twice,  and  not  against  the  facts  nor  the  law  of 
the  case.     1  Starkie  Ev.,  452  to  458. 

The  Judge  who  tried  the  cause  below,  being  satisfied  that 
substantial  justice  had  been  done,  refused  to  grant  the  defendant 
a  second  new  trial,  and  this  Court  have  decided  it  a  correct 
rule  in  this  Court  not  to  disturb  the  verdict  in  such  cases. 

Opinion  by  Mr.  Justice  Trumbull  : 

This  was  an  action  of  debt,  brought  by  the  appellees  to  reco- 
ver from  the  appellant  the  amount  of  a  fifty  dollar  counterfeit 
bill,  which  the  latter  had  paid  them  upon  a  judgment  w^hich  they 
held  against  him.  The  jury  found  for  the  plaintiff's  below,  and 
the  refusal  of  the  Court  to  set  aside  their  verdict  is  now  assign- 
ed for  error.  The  plaintiffs  alone  introduced  evidence  before 
the  jury,  which  it  is  insisted  was   insufiicient  to  warrant  their 
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finding.  The  facts  as  disclosed  by  the  record,  are  briefly  these  : 
Simms,  who  was  indebted  to  the  appellees  in  the  sum  of  six 
hundred  and  eighty-four  dollars  and  eight  cents,  paid  said  in- 
debtedness between  the  27th  of  June,  1846,  and  the  7th  of  Sep- 
tember folloM'ing,  to  Judge  Brown,  who  was  actjng  at  that  time 
gratuitously  as  the  mutual  friend  of  both  parties,  and  as  part  of 
the  money  so  paid,  he  gave  him  a  fifty  dollar  counterfeit  bill. 
The  appellees  at  that  time  resided  in  the  state  of  Mississippi, 
but  they  had  an  agent,  one  Branson,  residing  at  Jacksonville, 
which  was  also  the  residence  of  Simms  and  all  the  parties 
through  whose  hands  the  bill  passed  as  hereinafter  set  forth,  ex- 
cept of  Campbell,  the  Auditor  of  State,  who  resided  at  Spring- 
field. The  counterfeit  note  was  paid  to  Brown  on  the  24th  of 
July,  or  8th  of  August,  and  on  the  same  day  it  was  paid,  or  the 
day  following,  was  handed  over  to  Branson,  and  he  deposited 
the  same  in  the  safe  of  one  Johnson,  who  examined  the  note  with 
reference  to  a  counterfeit  detector,  not  of  late  date,  and  pro- 
nounced it  good.  The  note  remained  in  the  safe  of  Johnson  till 
September  14th,  when  it  was  loaned  to  Neely,  the  deputy  sheriff 
of  Morgan  county,  on  account  of  the  principal  sheriff,  Daven- 
port, who,  the  day  following,  transmitted  it  to  Springfield  to  the 
Auditor  of  Public  Accounts,  with  whom  it  was  deposited  on  ac- 
count of  said  Davenport  as  collector.  The  Auditor  detected 
the  note  to  be  counterfeit,  notified  Davenport  of  it  by  letter, 
and  requested  him  to  take  it  up,  which  he  did  October  10th. 
Davenport,  immediately  upon  receiving  the  notice  from  the  Audi- 
tor, notified  ISTeely,  who  immediately  notified  Branson,  who  im- 
mediately notified  Brown,  and  requested  him  to  notify  Simms, 
that  the  note  was  counterfeit,  and  would  be  returned;  which 
Brown  did,  but  could  not  tell  how  long  it  was  after  the  note  was 
returned  to  Jacksonville :  it  might  have  been  one  or  twenty 
days.  He  called  upon  Simms,  and  told  him,  without  any  ofier  to 
return  the  bill,  that  he,  Brown,  had  received  the  bill  of  him,  and 
that  Simms  would  be  expected  to  take  it  back,  to  which  Simms 
replied,  that  if  he  had  paid  the  note  it  had  been  a  long  time 
since ;  that  from  lapse  of  time  he  had  lost  the  run  of  the  note, 
and  his  opportunity  of  recourse,  and  that  he  would  not  take  it 
back  unless  compelled  by  law.  On  the  4th  of  November,  1846, 
Branson  called  upon  Simms  with  the  bill,  and  requested  him  to 
take  it  back,  which  he  refused  to  do,  saying  that  Judge  Brown 
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had  previously  spoken  to  him  on  the  subject.  It  was,  also,  in 
evidence,  that  during  the  year  1846,  Simms  kept  the  Western 
House,  in  Jacksonville ;  that  one  McKay  was  his  clerk,  and 
while  so,  that  he  presented  said  note  to  a  merchant  in  Jackson- 
ville to  get  it  changed,  or  examined  as  to  its  genuineness ;  that 
said  merchant  examined  the  bill  with  reference  to  a  recent  coun- 
terfeit detector,  pronounced  it  a  counterfeit,  and  so  informed 
McKay.  It  was  further  proved,  that  the  note  might  have  been 
taken  up  at  Springfield,  and  returned  to  Simms  at  Jacksonville, 
in  three  days  after  it  was  discovered  to  be  counterfeit.  It  is 
objected  to  this  evidence  that  there  has  been  such  delay  and 
neglect  in  returning  the  note  to  Simms,  as  thereby  to  discharge 
him  from  all  obligation  to  take  it  back.  The  law  undoubtedly 
is,  that  a  party  who  innocently  pays  away  a  counterfeit  bill  is 
not  bound  to  take  it  back,  unless  it  is  returned  upon  him  in  a 
reasonable  time  after  it  is  discovered  to  be  spurious,  and  the 
reason  of  the  rule  is,  to  enable  him  to  trace  out  and  fall  back 
upon  the  person  from  whom  he  received  it.  Thomas  vs.  Todd, 
6  Hill,  340.  But  what  shall  be  considered  a  reasonable  time, 
must  necessarily  depend  upon  the  situation  of  the  parties,  and 
the  facts  and  circumstances  of  the  particular  case.  IMo  negli- 
gence is  imputable  to  any  of  the  parties  into  whose  hands  this 
bill  fell,  for  not  decting  in  the  first  iiistance  its  want  of  value, 
because  the  means  of  ascertaining  its  genuineness  may  have 
been,  and  probably  were,  absent  from  all  the  parties.  Markle 
vs.  Hatfield,  2  John.,  455.  In  this  case  there  is  no  pretence  of 
negligence,  unless  it  arises  out  of  the  failure  of  Branson,  imme- 
diately after  the  note  was  returned  to  him,  to  notify  Simms. 
The  note  was  returned  to  Jacksonville  about  the  10th  of  Octo- 
ber, and  Branson  immediately  requested  Brown,  through  whom 
the  money  had  been  paid,  to  inform  Simms  of  it.  This  was  done, 
but  when,  does  not  appear.  Brown,  at  the  time  of  the  trial  in 
1849,  could  not  tell  whether  it  was  within  one  or  within  twenty 
days.  It  was  certainly  before  November  4th,  as  Simms  at  that 
time,  when  the  note  was  oflPered  to  him  by  Branson,  stated  that 
Brown  had  previously  spoken  to  him  upon  the  subject.  Under 
this  evidence,  the  jury  were  justified  in  finding  that  Brown  no- 
tified Simms  within  a  reasonable  time  after  the  note  was  return- 
ed to  Jacksonville,  or  perhaps  the  very  next  day,  as  was  most 
likely  the  case,  he  having  been  requested  to  do  do,  and  the  par- 
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ties  both  residing  in  the  same  village.  The  statement  of  Simras 
to  Brown,  that  he  would  not  take  the  note  back  miless  compel- 
led by  law,  dispensed  with  an  ofi'er  by  Brown,  at  that  time  to  re- 
turn it. 

In  our  judgment  this  is  not  a  case  in  which  the  verdict  is  so 
manifestly  contrary  to  evidence,  as  to  warrant  its  being  set  aside  ; 
nor  is  it  a  case  in  which  there  is  a  manifest  want  of  evidence  to 
sustain  the  cause  of  action. 

Judgment  affirmed. 


James  Gordon,  appellant,  vs.  "William  Ckooks,  appellee. 
Apj)eal  from  Morgan. 

Where  it  is  apparent  that  the  jury  either  mistook  the  evidenae,  or  that  they  misunderstood 
the  law  as  applicable  to  the  evidence,  a  new  trial  will  be  granted  (a). 

This  was  an  action  of  debt,  brought  in  the  Morgan  county 
Circuit  Court,  by  Crooks  against  Gordon.  The  declaration 
avers,  that  Gordon,  the  defendant,  at  Lynuville,  to  wit,  at  the 
county  aforesaid,  on  the  30th  day  of  June,  1842,  made  to  the 
plaintiff,  and  one  Alexander  Renton,  who  has  since,  to  wit,  on 
or  about  the  22d  January,  1845,  departed  this  life,  his,  the  said 
defendant's,  promise  and  undertaking  in  writing,  in  the  words 
and  figures  following,  to  wit : 

"  Rec'd,  Lynnvilie,  June  30th,  1842,  of  William  Crooks  and 
Alex.  Renton,  debts  for  collection,  amounting  to  the  sum  of  two 
hundred  dollars,  which  I  promise  duly  and  faithfully  to  collect, 
and  to  pay  as  soon  as  collected,  and  to  give  up  all  the  uncollected 
debts  whenever  called  for  by  the»aforesaid  William  Crooks  and 
Alex.  Renton,  or  pay  the  sum  of  two  hundred  dollars. 

"James  Gordon." 

Which  promise  and  undertaking  is  in  the  possession  of  the  de- 
fendant, or  has  been  destroyed  by  him  ;  and  the  plaintiff  avers 
that  defendant  has  collected  the  sum  of  seventy-five  dollars 
"which  the  plaintiff,  through  the  agency  of  one  of  his  attorneys, 
David  A.  Smith,  demanded  special  payment  of"  on,  &c. ;  "  and 
that  the  defendant  should  give  up  the  remainder  of  said  debts 

(o)  Higging  vs.  Lee,  16  111.  R.  500. 
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uncollected,"  which  defendant  refused  to  do,  whereby  an  ac- 
tion accrued,  &c.-,  to  the  damage  of  the  plaintiff,  of  two  hundred 
dollars. 

To  this  declaration  defendant  pleaded  several  pleas.  By  the 
first  plea  he  says  he  received  said  claims  of  the  said  Renton  and 
Crooks,  as  a  justice  of  the  peace,  for  collection,  to  return,  &c., 
and  to  pay  over,  &c.,  averring  that  Renton  never  did,  in  his  life- 
time, nor  has  Crooks,  by  any  person  having  authority,  demanded 
the  money  collected,  or  the  claims  uncollected,  before  the  com- 
mencement of  the  suit;  concluding  with  a  verification.  The 
second  was  a  plea  of  7ion  est  factum,  verified  by  defendant. 
The  third  plea  avers  the  payment  by  him  to  Renton  and  Crooks, 
of  all  the  money  collected.  The  fourth  plea  was  a  plea  of  set- 
ofi".  The  fifth  plea  avers  that  the  plaintifi\,  and  one  Turner,  were 
partners  in  trade,  at  Lynnville,  &c.,  under  the  name  and  firm  of 
Turner  &  Crooks,  and  that  defendant  had  loaned  to  said  Turner, 
for  the  use  of  Turner  &  Crooks,  one  hundred  dollars,  or  there- 
abouts, and  that  Turner  &  Crooks  were  indebted  to  him  for 
the  rent  of  a  room,  in  which  they  did  their  business,  and  that 
acting  by  their  agent,  Renton,  and  by  themselves,  for  the  pur- 
pose of  paying  their  indebtedness  to  him,  they  placed  these 
claims  in  his  hands  for  collection  ;  that  these  claims  were  due  to 
Turner  &  Crooks,  and  not  to  Renton  ;  admits  that  he  collected 
a  part  of  the  claims,  and  avers  that  Turner,  Crooks  and  Renton 
collected  a  part  of  these  claims ;  that  many  of  the  claims  were 
againsi;  insolvent  debtors ;  and  that  after  he  had  collected  all 
that  could  be  collected  out  of  said  claims,  he  accounted  with 
Crooks  and  Turner  and  Renton,  as  their  agent,  and  settled  with 
them ;  and  by  consent  of  all  parties,  the  amount  collected  by 
Gordon  was  applied  to  the  payment  of  the  amount  due  from 
Turner  &  Crooks  to  him,  &c.  The  sixth  plea  avers  that  the 
claims  received  by  defendant  for  collection,  were  the  property 
of  and  due  to  Crooks  and  Turner,  and  that  Renton  had  not  any 
interest  in  them,  that  defendant  had  accounted  with  Crooks  and 
Turner  for  the  amount  collected,  and  ofiered  to  return  the  claims 
uncollected,  &c.,  and  that  all  the  claims  had  been  accounted  for, 
to  and  settled  with  Turner,  &c.  The  seventh  was  a  plea  of  nil 
debet. 

Upon  all  these  pleas  issue  was  joined,  and  a  trial  by  jury,  and 
judgment  by  Woodson,  Judge,  for  $43  30,  at  Nov.  term,  1848. 
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A  motion  for  a  new  trial  was  denied.  The  defendant  then  pray- 
ed his  appeal,  and  filed  his  bill  of  exceptions,  containing  the 
evidence.  The  opinion  of  the  Court  contains  so  much  of  the 
evidence  as  is  necessary  to  a  full  understanding  of  the  question 
of  law  decided. 

M.  McCoNNEL,  for  appellant : 

That  instruction  on  the  plea  of  non  est  factum,  was  wrong, 
inasmuch  as  that  plea  changes  the  issue,  and  imposes  upon  plain- 
tiff a  burthen  which  would  not  otherwise  belong  to  him.  That 
the  instruction  in  relation  to  the  contract,  stating  that  it  could 
not  be  explained,  c%c.,  was  v/rong.  It  cut  off  the  issues  raised 
on  the  fourth  and  fifth  pleas.  That  instruction  in  relation  to  the 
testimony  of  Turner  was  wrong;  his  testimony  not  being  at- 
tacked or  impeached.  The  motion  for  a  new  trial  ought  to  have 
been  allowed,  as  this  case  comes  strictly  within  the  rule  laid 
down  in  the  case  of  Dawson  vs.  E.obbins,  5  Gilman,  72.  No 
authority  is  shown  in  any  person  to  institute  the  suit,  or  to  make 
the  demand  of  defendant  upon  the  instrument  in  writing.  The 
defendant  was  not  bound  to  recognize  the  demand ;  it  did  not 
come  from  any  person  authorized  to  make  it.  If  the  authority 
was  sufficient  for  some  purposes,  it  did  not  authorize  the  collec- 
tion of  money  due  to  Crooks  and  Turner,  or  to  Crooks  and  Een- 
ton,  but  to  Crooks  alone.  The  authority,  such  as  it  was,  was 
improperly  before  the  jury,  it  not  having  been  read  in  evidence. 
Whitney  vs.  Whitman,  5  Mass.,  404  ;  Taylor  vs.  Sorsby,  Walk- 
er's Miss.  Keps.,  97. 

D.  A.  Smith,  for  appellee  : 

Courts  will  not  lightly  disturb  the  verdicts  of  juries,  particu- 
larly where  there  has  been  contradictory  evidence.  5  Gilman, 
569. 

Opinion  by  Mr.  Justice  Caton  : 

We  are  satisfied,  after  a  very  careful  examination  of  the  tes- 
timony in  this  case,  that  the  jury  either  mistook  the  evidence, 
or  that  they  misunderstood  the  law,  as  applicable  to  the  evidence. 

We  think  the  jury  were  warranted  in  believing,  that  the  re- 
ceipt upon  which  the  suit  was  brought,  in  terms,  was  given  to 
Crooks  and  Renton.     Mrs.  Renton  had  inspected  it  recently,  and 
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taken  a  copy  of  it,  which  she  produced  in  Court,  while  Turner, 
who  says  it  was  given  to  Turner  &  Crooks,  had  never  seen,  it 
since  it  was  originally  given,  and  could  not  pretend  to  speak  of 
its  contents  except  in  general  terms.  Although,  as  Turner  says, 
it  may  have  been  given  for  accounts  due  to  Turner  &  Crooks, 
yet  there  are  some  circumstances  rendering  it  probable  that  it 
may  have  been  given  in  the  form  as  stated  by  Mrs.  Renton. 
Turner  says  that  he  was  about  to  leave  the  state,  and  the  receipt 
was  to  be  left  with  Renton,  who  was  doing  business  for  Crooks, 
and  who,  it  is  probable,  was  expected  to  settle  with  Gordon, 
for  the  accounts  mentioned  in  the  receipt.  It  may  have  been 
thought  convenient,  therefore,  to  insert  the  name  of  Renton  in 
the  receipt,  instead  of  the  name  of  Turner. 

Besides  Turner,  there  are  four  witnesses,  who  swear  that  Tur- 
ner &  Crooks  had  been  carrying  on  business  in  partnership,  and 
that  Renton,  in  his  life-time,  admitted  that  Turner  &  Crooks 
were  indebted  to  Gordon  for  money  loaned,  and  that  these  ac- 
counts were  placed  in  his  hands,  to  provide  for  the  payment  of 
the  lent  mono}'.  This  is  substantially  the  same  account  that 
Turner  himself  gives  of  the  transaction.  There  are  two  other 
witnesses,  who  testified  that  the  accounts  for  which  the  receipt 
was  given,  were  in  the  hand-writing  of  Turner,  one  of  the  mem- 
bers of  the  firm  of  Turner  &  Crooks. 

There  is  no  pretence  that  there  was  more  than  one  receipt 
given  by  Gordon  ;  and  although  that  expressed  on  its  face  to  be 
given  to  Crooks  &  Renton,  we  think  it  established,  beyond  con- 
troversy, that  it  was,  in  fact,  given   for  accounts  due  t6  Turner 
&  Crooks,  and  to  provide  for  the  payment  of  a  debt  due  from 
the  firm  to  Gordon ;  and  we  see  no  reason  to  doubt  the  state- 
ment made  by  Turner, that  he  subsequently  settled  Math  Gordon; 
which,   settlement  was  approved  by  Crooks.     That  Turner,  as 
one  of  the  members  of  the  firm  to  whom  the  accounts  belonged, 
was  authorized  to  make  such  settlement,  and  discharge  the  de- 
fendant, cannot  be  doubted,  and  as  this  does  not  appear  to  have 
been  explained  to  the  jury,  it  is  probable  that  they  supposed,  as 
the  receipt  was  given  to  Crooks  and   Renton,  Turner,  although 
interested  in  the  subject  matter,  had  no  right  further  to  interfere 
with  it.     The  mistake  was  a  natural  one,  and,  we  think,  explains 
a  verdict  which  would   otherwise   appear  unaccountable.     We 
are  of  opinion  that  a  new  trial  should  have  been  granted.     Sev- 
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eral  other  errors  are  assigned,  but  we  do  not  think  it  necessary 
to  investigate  them. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs, 
and  the  cause  remanded.  Judgment  reversed. 


FuRNET  CoNDKET,  use  of  Anson  S.  Andrews,  plaintiff  in  error, 
vs.  John  "West,  defendant  in  error. 

Error  to  Knox. 

Where  the  name  of  an  obligee  is  striclien  from  a  bond,  and  another  name  is  inserted  in  its 

stead,  it  becomes  a  new  agreement. 
In  a  purchase  of  land,  where  a  party  obtains  from  a  vendor  all  the  title  the  vendor  agreed 
to  give,  he  cannot  plead  a  want  of  consideration  to  an  action  brought  on  the  obligations 
of  the  vendee,  given  for  the  purchase  money. 

This  was  an  action  of  assumpsit,  brought  on  a  prommissory 
note,  executed  by  West  to  Condrey,  for  $139  Y5. 

To  the  action  defendant  pleaded  :  1.  Non-assumpsit,  on  which 
issue  was  joined.  2.  That  the  note  was  made  without  any  con- 
sideration whatever ;  which  2d  plea  was  withdrawn  by  the  de- 
fendant. 3.  To  the  first  and  second  counts,  which  were  upon 
the  same  note,  that  at  the  time  of  the  execution  of  the  note, 
(February  18,  1848,)  the  plaintiff  claimed  to  be  seized  in  equity 
of  a  certain  tract  of  land,  under  an  agreement  in  writing,  with 
one  Ellis  B.  George,  (of  which  agreement  profert  was  made) 
by  which  George  covenanted,  by  a  good  and  lawful  deed,  well 
and  sufficiently  to  grant,  convey  and  assure  to  the  plaintiff,  his 
heirs  and  assigns,  in  fee  simple,  clear  of  all  incumbrances,  the 
said  tract  of  land,  on  or  before  the  24th  October,  1848  ;  that  on 
said  18th  February,  the  plaintiff  bargained  and  sold  the  said 
tract  of  land,  by  a  parol  agreement,  and  with  the  assent  of 
George,  to  the  defendant,  which  was  the  consideration  of  the 
note  ;  and  that  as  a  part  of  the  said  agreement  of  bargain  and 
sale  between  the  plaintiff  and  defendant,  it  was  agreed,  with  the 
assent  of  George,  that  the  plaintiff's  name  in  the  agreement  be- 
tween the  plaintiff  and  George,  should  be  erased,  and  the  de- 
fendant's name  inserted  as  a  party  to  the  said  agreement  last 
mentioned,  in  the  room  and  place  of  the  plaintiff";  which  was 
done  accordingly.       And  the  defendant  averred  that  the  land 
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was  not,  on  the  24tli  day  of  October,  1846,  (the  date  of  the 
agreement  between  the  plaintiff  and  George)  clear  of  all  incum- 
brances, but  that  there  then  was,  and  ever  since  has  been,  and 
now  is,  a  valid  and  permanent  outstanding  title  to  said  land  in 
one  Therial ;  and  so  he  says  the  consideration  of  the  note  has 
wholly  failed.  To  this  plea  there  was  a  demurrer.  The  demur- 
rer was  overruled,  and  judgment  rendered  thereon  for  the  de- 
fendant. To  reverse  this  judgment,  this  writ  of  error  is  prose- 
cuted. 

This  cause  was  heard  before  Minshall,  Judge,  at  October 
term,  1849. 

C  B.  Lawrence,  for  plaintiff  in  error  : 

Here  was  no  want  or  failure  of  consideration.  The  posses- 
sion of  lands  or  a  claim  of  title  to  real  estate  may  be  the  sub- 
ject of  sale,  and  is  a  good  consideration  to  support  a  promise. 
Doyle  vs.  Knapp,  3  Scam.,  338.  Where  there  is  neither  fraud 
or  warranty  on  the  part  of  the  vendor,  the  vendee  cannot  recov- 
er back  the  purchase  money.  Doyle  vs.  Knapp,  3  Scam.,  333  ; 
Owings  vs.  Thompson,  ibid,  505.  A  plea  of  failure  of  consid- 
eration in  cases  of  this  sort  is  allowed,  in  order  to  avoid  circuity 
of  action.  Frisbee  vs.  Hoffnagle,  11  J.  E,,  50 ;  McAllister  vs. 
Reab,  4  Wend.,  490,  and  cases  there  cited ;  also,  Duncan  vs. 
Charles,  4  Scam.,  568.  If  West  had  paid  these  notes,  he  would 
have  no  cause  of  action  against  Condrey.  The  inference  is  un- 
avoidable, that  he  cannot  set  up  this  defence  to  Condrey's  ac- 
tion against  him. 

J.  Manning,  on  the  same  side  argued : 

1.  Whatever  is  necessary  to  constitute  the  ground  of  defence, 
must  be  stated  in  the  plea,  and  the  plea  must  be  taken  most 
strongly  against  the  pleader.  1  Chit.  PI.,  195,  217 ;  7  Bouv.  Bac. 
Abr.,  495,  title,  "Pleas  and  Pleading;"  Co.  Lit,  303.  2.  The 
third  plea  does  not  show  that  Condrey  warranted,  in  any  man- 
ner, the  title  to  the  land  sold  by  him  to  West,  and  under  the 
rule  above  stated,  the  presumption  is  that  it  was  a  sale  without 
fraud  or  warranty.  In  which  case  the  vendee  takes  the  title  at 
his  own  risk.  Breese,  270 ;  Doyle  et  al.  vs.  Knapp,  3  Scam., 
338.  Wherefore  the  plea  is  bad.  3.  The  third  plea  shows  that 
Condrey,  as   the   consideration  of  the   note   on    which  suit  is 
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brought,  gave  up  his  contract  with  George  to  West,  which  was 
a  good  consideration  for  the    note.     Price  vs.  Seaman,  10  Eng. 
Com.  Law,  400.     And  in  the  absence  of  any  averment  to  the 
contrary,  West  must  be   presumed   to  have  tal-:en  the  contract 
from  George  at  his  own  risk  ;  wliich  also   renders  the  plea  bad. 
4.  But  there  was  a  transfer  of  Condrey's  interest  in  the  land,  as 
shown  by  the  third  plea,  by  substituting  West    "in  the  room  and 
place "  of  George,  in  the  original  agreement  between  Condrey 
and  George,  with  George's  assent  ;  which  transferred  Condrey's 
interest  in  the  land  as   effectually  as   could  have  been  done  by 
deed ;  which  interest,  as  the  plea   shows,  M^as  all  that  Condrey 
sold,  and  this  was  done  without  fraud  or  warranty  of  title.     So 
that,  unless  the   Court   can   presume   fraud  or  warranty,  where 
none  is  alleged  by  the  pleader,  the   third  j)lea   is  bad  in  sub- 
stance.    5.  The   third  plea  shows  that  the  note   was  executed, 
and  West  substituted  for  Condrey  in  the  original  agreement,  on 
the  18th  February,  1848,  while  by  that  agreement  no  deed  was 
to  be  executed    by    George,  until  the  24th  October,  1848.     The 
substitution  of  West   for  Condrey  was  in  effect  a  recision  of  the 
old  agreement,  and  a  making  of  a  new  agreement.     So  there 
was  no  breach  of  the    agreement    between    George   and  Con- 
drey, nor  of  that   between    Condrey    and   West,  but   only  of 
that   between   West   and    George :    for    Georc-e   had   until  the 
24th  day   of  October,  1818,   to  execute   the  deed  and   remove 
the  incumbrance.     Trask 'y.f,  Yinson,   20    Pick.,  109-10;  Smith 
vs.  Haynes,  9  Greenleaf,  128.     6.  The  third  plea   docs  not  state 
the  terms  of  the  contract  betAveen  Condrey  and  West,  and  is 
therefore  bad  on  demurrer.     Wagy  vs.  Lane,  3  Scam.,  237.     7. 
The  third  plea  shows  that  the  note  sued   on  was  given  for  the 
purchase  of  land,  without  any  agreement  on  the  part  of  the  ven- 
dor  that  the  title  was  good ;    and  in  such  case  the  failure  of 
title  is  no  defence  in  an  action  on  the  note.     O wings  vs.  Thomp- 
son, 3  Scam.,  502.     8.  The  third  plea  is  insufficient  in  not  show- 
ing whether  a  deed  had  ever  been  executed  by  George  to  West, 
conveying  the  tract  of  land  for   the  sale  of  Condrey's  interest, 
in   which  the   note  in  suit  was  given.     Merriweather  et  al.  vs. 
Smith,  2  Scam.,   30 ;  Merriweather  vs.   Gregory,    2    Scam,,  50. 
9.  It  is  apparent  from  the  third  plea  that  the  consideration  of 
the  note  was  the  giving  up  by  Condrey  all  the  rights  which  he 
had  under  the   contract  with    George,    and   a  re-execution  (6 
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Rand.,  86 ;  6  Cow.,  59  ;  2  Greenleaf,  582,)  of  the  same  con- 
tract, by  wliicli  those  rights  became  vested  in  West.  The  con- 
tract between  West  and  George  was  substituted  for  the  con- 
tract between  Condrey  and  George.  Condrey  has  now  no  rem- 
edy against  George  on  the  original  contract ;  all  which  he  has 
for  his  rights  under  that  contract  is  the  note  sued  on.  Now, 
either  West  is  a  party  to  the  contract  with  George,  as  a  trustee, 
or  he  is  occupying  the  place  of  a  party  to  that  contract  which 
ought  to  be  occupied  by  West.  If  as  a  trustee,  he  cannot  make 
this  defence  until  he  has  sought  a  remedy  for  Condrey's  benelit 
for  a  breach  of  that  contract ;  if  otherwise  than  as  trustee,  then 
he  cannot  make  this  defence  until  he  has  restored,  or  at  least 
offered  to  restore,  Condrey  to  those  rights  which  Condrey  had 
under  that  contract,  and  which  he  parted  with  to  West  as  the 
consideration  of  this  note.  And  this  plea  does  not  show  that  he 
has  done  any  of  these  things.  The  plea  is  of  a  failure  of  con- 
sideration, which  presupposes  that  the  consideration  was  origin- 
ally good.  West  now  stands  in  the  attitude  of  refusing  to  pay 
the  note,  and  at  the  same  time  of  refusing  to  restore  the  consid- 
eration of  the  note  to  the  plaintiff.  He  will  have  his  remedy  on 
the  contract  against  George,  but  he  will  not  pay  the  note  which 
he  gave  for  that  contract.  10.  This  is  not  the  case  of  a  parol 
contract  for  the  purchase  of  land.  A  parol  contract,  it  is  true, 
was  entered  into  between  Condrey  and  West,  but  the  written 
evidence  of  tliat  contract  was  executed  between  George  and 
West.  The  parol  contract  was  executed  by  the  re-execution 
of  the  original  agreement,  and  the  statute  of  frauds  does  not  ap- 
ply to  such  a  case.    4  Pick.,  188. 

R.  S.  Blackwell,  for  defendant  in  error : 

The  third  plea  is  a  good  bar  under  our  statute.  Tyler  vs. 
Young,  2  Scam.,  444;  Frisbie  vs.  Hoffnagle,  11  John  R., 
50 ;  Rice  vs.  Goddard,  14  Pick.  R.,  293  ;  Tillotson  vs.  Grapes, 
4  ]^.  H.  R.,  444 ;  Gray  vs.  Handkinson,  1  Bay.  R.,  278. 

E.  N.  Powell,  with  Blackwell  : 

1.  In  an  action  upon  a  promissory  note,  given  for  the  price 
of  land  to  which  the  vendee  received  a  bond  for  a  title,  to  be 
made  when  the  notes  were  paid ;  held  that  the  vendee  might 
show  a  failure  of  consideration,  by  showing  want  of  title  in  the 
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vendor.  Peqiies  vs.  Mosley  et  al.,  7  S.  &  M.,  340 ;  Mason  vs. 
Wait,  4  Scam.,  127,  135;  11  Jolm.,  50;  4  N"ew  Hamp.,  444; 
Cook  vs.  Mix,  11  Conn.,  432;  14  Pick.,  293.  2.  And  where 
the  payment  of  a  note,  given  for  the  purchase  of  land,  is  made 
a  condition  23recedent  to  the  conveyance,  a  plea  to  an  action  on 
such  note,  which  avers  that  the  vendor,  neither  at  the  time  when 
the  contract  was  entered  into,  nor  when  the  conveyance  was  to 
be  made,  nor  since,  has  had  title,  is  a  good  defence  to  the  action. 
Gregory  vs.  Scott ;  4:  Scammon,  392 ;  Tyler  vs.  Young,  2 
Scammon,  p.  445;  Gray  vs.  Handkinson,  1  Bay's,  278;  4 
Wendell,  483;  22  Pick.,  166;  4  Scam.,  561;  2  McLean,  464. 
3.  The  bond  referred  to  in  the  plea,  and  made  a  part  thereof,  and 
the  note  sued  on,  are  to  be  taken  as  one  transaction.  By  the 
bond,  it  will  be  seen  that  the  conveyance  was  to  be  made  before 
the  note  was  to  be  paid.  This  makes  it  a  condition  precedent 
on  the  part  of  the  plaintiff,  who  stands  in  the  place  of  the  obli- 
gor in  the  bond,  to  show  a  conveyance  before  a  suit  can  be 
maintained  on  the  note.  Green  vs.  Reynolds,  2  John.,  207 ; 
Yan  Benthuyson  et  al.  vs.  Crapser,  8  ibid,  257  ;  Hunt  vs.  Liver- 
more,  5  Pick.,  395 ;  Stone  vs.  Fowle  et  al.,  22  Pick,  166 ; 
Duncan  etal.  vs.  Charles,  4  Scam.,  561. 

A.  Williams,  in  reply : 

All  the  defendant  claims  to  have  bought  was  an  equity.  He 
has  got  what  he  bought.  The  substitution  of  West's  name  in 
the  bond  from  George  made  the  bond  a  new  bond,  from  George 
to  West,  and  gave  to  West  precisely  what  he  contracted  for — 
the  interest  then  held  by  Condrey  in  the  land. 

Opinion  by  Mr.  Justice  Caton  : 

The  declaration  counts  on  two  promissory  notes.  The  third 
plea  of  the  defendant  says,  that  the  plaintilf  held  a  written 
agreement  of  one  George,  for  a  deed  of  certain  premises,  which, 
by  a  parol  agreement  Math  the  assent  of  George,  he  sold  to  the 
defendant;  which  sale  was  the  consideration  for  which  said  notes 
were  given.  That  it  was  a  part  of  said  parol  agreement,  that 
the  name  of  the  plaintiff  should  be  erased  from  said  written  in- 
strument, and  the  name  of  the  defendant  inserted  as  purchaser ; 
which,  with  the  assent  of  George,  was  done.  The  plea  then 
avers  that  George  had  no  title,  and  so  the  consideration  of  the 
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notes  has  failed.     A  demurrer  was  overruled  to  this  plea,  and 
this  presents  the  only  question  for  our  consideration. 

We  cannot  hesitate  to  pronounce  this  plea  obnoxious  to  the 
demurrer.  As  between  the  plaintiff  and  defendant,  the  agree- 
ment was  completely  executed.  The  defendant  acquired  all  the 
title  which  the  plaintiff  had,  or  pretended  to  have,  or  assumed 
to  sell.  In  pursuance  of  the  agreement  for  which  the  notes 
were  given,  the  defendant  became  legally  entitled  to  demand 
the  deed  of  George.  The  transaction  is  the  same  as  if  the  plain- 
tiff had  assigned  the  agreement  for  the  deed  to  the  defendant. 
The  plaintiff  transferred  his  equitable  title,  such  as  it  was,  to 
the  defendant,  precisely  as  he  had  agreed  (a).  The  defendant  got 
all  that  he  bargained  for  with  the  plaintiff,  who  in  no  way  as- 
sumed that  George  should  perform  his  agreement,  by  the  con- 
veyance of  a  good  title.  For  that,  defendant  must  look  to 
George  alone.  He  should  have  secured  a  guaranty  from  the 
plaintiff,  if  he  intended  to  hold  him  responsible  for  the  perform- 
ance of  the  undertaking  of  George. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs, 
and  the  cause  remanded. 

Judgment  reversed. 

(a)  Owings  vs.  Thompson,  3  Scam.  R.  334;  Bonney  vs.  Smith,  17  111.  R.  531  and  notes. 


James  A.  Chadsey,  plaintiff  in  error,  vs.  Benjamin  Harbison, 

defendant  in  error. 

Error  to  Schuyler. 

The  principle  is  well  settled,  that  partners  cannot  sue  each  other  at  law,  for  any  matter  rela- 
ting to  the  partnership  concerns,  unless  there  has  been  a  final  settlement  between  them,  a 
balance  ascertained,  and  an  express  promise  to  pay  the  balance. 

Without  a  general  adjustment  of  the  partnership  concerns,  there  is  no  consideration  to  up- 
hold an  express  promise  of  one  partner  to  pay  his  co-partner  a  balance  alleged  to  be  due. 

Where  a  partnership  is  composed  of  three  persons,  two  of  them  cannot  state  an  account 
which  will  bind  the  third.  All  must  concur  in  the  settlement,  and  it  must  embrace  all  of 
the  partnership  transactions. 

This  was  an  action  of  assumpsit,  brought  by  Chadsey  against 
Harrison,  in  the  Schuyler  Circuit  Court,  and  a  trial  was  had  at 
the  March  term,  A.  D.  1848,  before  the  Mr.  Justice  Purple,  and 
a  jury,  when  a  verdict  was  rendered  in  favor  of  the  defendant, 
for  $150  08i. 
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The  declaration  contained  three  counts :  the  first  a  special 
one,  and  the  others  general  indehetatiis  assumpsit  counts.  The 
special  count  was  in  substance  as  follows  : 

"  For  that  whereas  the  said  Harrison,  Chadsey,  and  one  Jona- 
than D.  Manlove,  heretofore,  to  wit,  on,  «fec.j  at,  &c.,  associated 
themselves  together  for  the  purpose  of  building,  fitting  out  and 
sending  down  the  Illinois  and  Mississippi  rivers,  a  large  raft  of  sa'Cv 
logs,  to  be  sold  at  the  city  of  St.  Louis,  Mo.,  on  the  joint  account 
of  the  said  Harrison,  Chadsey  and  Manlove  ;    each  to  share  and 
share  equally  in  the  profits  and  loss  of  said  adventure.    And  the 
said  Chadsey  avers,  that  at  the  special  instance  and  request  of 
Harrison  and  Manlove,  he,  the  said  Chadsey,  at  the  time  and 
place  aforesaid,  undertook  and  agreed  to  superintend  the  fitting 
out,  building  and  carrying  down  of  said  raft,  and  the  selling  of 
the  same  at  the  city  of  St.  Louis  aforesaid.     And  the  said  Chad- 
sey further  avers,  that,  in  furtherance  of  the  object  of  the  asso- 
ciation aforesaid,  and  of  the  request  and  agreement  aforesaid, 
he,  the   said  Chadsey,  afterwards,  to  wit,  on,  (fee,  at,  &c.,  did 
superintend    the  fitting  out  and  building  of  the  raft  aforesaid, 
and  carried  the  same  down  the  Illinois  and  Mississippi  rivers 
aforesaid,  to  the  city  of  St.  Louis,  and  paid  all  the  expenses  at- 
tendant upon  the  same,  and  then  and  there  sold  the  said  raft, 
upon  the  joint  account  of  the  said  Harrison,  Manlove  and  Chad- 
sey.    And  the  said  Chadsey  further  avers,  that  the  adventure 
aforesaid  resulted  in  a  nett  loss  to  the  said  Harrison,  Manlove 
and  Chadsey  of  the  sum  of  $231  98,  over  and  above  the  pro- 
ceeds arising  from  the  sales  of  the  said  raft.     And  the  said  Chad- 
sey avers,  that  the  said  Harrison  and  Manlove,  each,  by  reason 
of  the  premises  aforesaid,  became  liable  to  pay  to  the  said  Chad- 
sey the  sum  of  $77  32  2-3,  being  their  respective  proportionate 
shares  of  the  loss  incurred  by  reason  of  the  adventure  aforesaid, 
and  paid  by  the  said  Chadsey  as  aforesaid.     And  the  said  Chad- 
sey further  avers,  that  the  said  Harrison  afterwards,  to  wit,  on 
(fee,  at.,  (fee,  in  consideration  of  the  premises  aforesaid,  under- 
took and  promised  to  pay  to  the  said  Chadsey  the  said  sum  of 
$77  32  2-3,  when  he,  the  said  Harrison,  should  be  thereunto  af- 
terwards requested,"  and  concludes  with  the  usual  assignments 
of  breaches. 

To  the  special  count  above  set  forth,  the  defendant  demurred, 
and  there  was  a  joinder  in  demurrer,  and  the  Court  sustained 
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the  same.  To  the  residue  of  the  declaration  the  defendant 
pleaded  the  general  issue,  set-off,  and  several  other  pleas,  which 
it  is  unnecessary  to  set  out. 

The  only  error  relied  upon  is,  the  judgment  of  the  Circuit 
Court  in  sustaining  the  defendant's  demurrer  to  the  special 
count  of  the  plaintiff's  declaration, 

R.  S.  Blackwell,  for  plaintiff  in  error  : 

The  first  count  in  the  declaration  is  good,  and  the  demurrer 
improperly  sustained  to  it  by  the  Court  below. 

1.  Where  there  is  a  partnership  for  the  purpose  of  a  single 
adventure,  as  in  this  case,  and  that  adventure  has  been  fully 
completed,  so  that  the  partnership  is  at  an  end,  assumpsit  will 
lie  by  one  of  the  partners  against  his  co-partner,  upon  an  ex- 
press promise  to  pay  a  balance  found  to  be  due  him.  Musier 
vs.  Trumpbour,  5  Wend.  E.,  274 ;  Robson  vs.  Curtis,  2  E.  C. 
L.  R.,  303.  2.  kSo  assumpsit  will  lie,  by  one  partner  against  his 
co-partner,  in  all  cases,  to  recover  a  final  balance  of  a  partner- 
ship account,  where  the  judgment  will  be  an  entire  termination 
of  the  partnership  transactions  between  the  parties  to  the  action, 
so  that  no  further  litigation  can  grow  out  of  them  ;  and  neither 
a  settlement  nor  an  express  promise  s  necesssary  to  support  the 
action.  Fanning  vs.  Chadwick,  3  Pick.  R.,  423 ;  Williams  vs. 
Ilenshaw,  11  Pick.  R.,  82.  3.  And  in  all  cases  where  one  part- 
ner expressly  promises  to  pay  his  co-partner  a  certain  sum  of 
money,  assumpsit  lies,  whether  all  of  the  partnership  affairs 
have  been  finally  adjusted  or  not.  Gibson  vs.  Moore,  6  N.  H. 
R.,  547;  Bonaffe  vs.  Fenner,  6  S.  and  M.,  212.  And  on  demur- 
rer the  promise  alleged  in  this  declaration  will  be  intended  as 
an  express  one.  Beeker  vs.  Beeker,  7  John  R.,  99 ;  Holly 
vs.  Rathbone,  8  John.  R.,  148  ;  Elting  vs.  Yanderlyn,  4  John. 
R.,  237 ;  Atkins  vs.  Hill,  Cowper  R.,  159. 

Browi^ng  &  BusHNELL,  for  defendant  in  error : 

The  dissolution  of  partnership  may  arise  from  the  full  comple- 
tion of  the  transaction  for  which  it  was  formed.  Story  on  Part., 
sec.  280,  But  after  a  dissolution,  the  partnership  continues,  for 
the  purpose  of  the  collection  of  debts,  and  the  adjustment  and 
settlement  of  the  partnership  affairs.  Story  on  Part,  sees.  324, 
325,  326  and  328.  No  settlement  of  the  partnership  affairs  can 
20 
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take  place  as  between  the  partners  at  law,  only  by  the  action  of 
account,  and  it  makes  no  difference  in  this  respect,  whether  the 
partnership  is  general,  or  only  of  a  particular  transaction.  Gow. 
on  Part.,  T0-T3 ;  2Caine's  Eep.,  293;  1  Hall's  Rep.,  180;  Ro- 
gers vs.  Rogers,  1  Hall's  Rep.  391 ;  3  Scam,,  563  ;  Bovil  vs. 
Hammond,  13  Eng.  Com.  Law  Rep.  125. 

But  where  an  account  has  been  had  between  the  partners, 
and  a  balance  ascertained,  one  party  may  maintain  an  action 
at  law  for  such  balance,  if  there  has  been  an  express  promise 
to  pay  it  but  not  otherwise.  Gow.  on  Part.,  74-5  ;  Poster  vs. 
Manson,  2.  T.  R.,  480 ;  Davenport  vs.  Gear,  2  Scammon,  495 ; 
Prink  vs.  Ryan,  3  Scammon,  322,  325  ;  Holmes  vs.  Higgins,  8 
Eng.  Com.  Law,  27.  And  so  is  the  law  in  ISTew  York.  Casey 
vs.  Burch,  2  Caine's  Rep.,  293 ;  Halstead  vs.  Schenetzell,  17 
John.  R.,  80.  Westerlo  vs.  Evertson,  1  Wend.  R.,  632 ;  Att- 
water  vs.  Fowler,  1  Hall's  Rep.,  180,  187-8.  Murray  vs.  Bo- 
gart,  14  John.  Rep.,  318.  Though  in  Massachusetts  and  Penn- 
sylvania, wnere  there  has  been  an  actual  settlement  and  ascer- 
tainment of  the  balance  in  consequence  of  their  peculiar  con- 
dition, having  no  Courts  of  Equity,  a  suit  may  be  maintained  for 
this  balance  without  an  express  promise.  Ozeas  vs.  Johnson, 
1  Binn.  R.,  191 ;  Panning  vs.  Chadwick,  3  Pick.,  429  ;  Williams 
vs.  Henshaw,  11  Pick.,  79  ;  though  in  the  case  in  the  11th  Pick- 
ering, 79,  it  is  admitted  that  the  rule  in  Massachusetts  is  a  de- 
parture from  the  common  law.  The  ground  of  sustaining  the 
express  promise  is,  that  the  ascertainment  of  and  agreement  upon 
the  balance  due,  creates  a  moral  obligation  to  pay ;  which  is  a 
sufficient  consideration  to  support  the  promise.  Gow.  on  Part., 
74-5  ;  Poster  vs.  Manson,  2  T.  R.,  479.  Por  the  same  reason, 
where  the  promise  is  held  to  be  implied,  from  the  ascertainment 
and  settlement  of  the  balance,  it  should  be  held  that  the  implied 
promise  is  created  and  supported  by  the  moral  obligation  to  pay 
the  debt  actually  ascertained.  It  will  be  difficult  to  find  a  case 
of  one  partner  against  another,  for  a  balance  due  on  the  entire 
partnership  transactions,  where  the  suit  has  not  been  inform  on 
an  account  stated.     2  Scam.,  495;  2  Caine's  Rep.,  293. 

This  is  a  question  of  pleading.  The  promise,  whether  ex- 
press or  implied,  must  be  sustained  by  the  moral  obligation 
arising  to  pay  a  debt  ascertained  by  settlement.  The  declara- 
tion is   special,  and  hence   must  show  the  facts  which  take  this 
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case  out  of  the  general  rule,  that  one  j)artner  cannot  sue  another 
at  law. 

If  the  suit  had  been  by  the  common  count  of  insimAil  compu- 
tasset,  the  fact  that  a  promise  was  made,  might  be  good,  and 
perhaps  sufficient  evidence  to  a  jury,  to  enable  them  to  find,  as  a 
fact,  that  a  settlement  had  been  had  and  a  balance  ascertained; 
but,  I  repeat,  there  is  no^v,  under  this  declaration,  a  question  of 
pleading,  and  not  of  evidence.  The  pleader  must  himself  state 
the  facts,  which  sustain  the  action,  and  the  promise,  and  show 
wherein  this  is  an  exception  to  the  rule. 

The  plaintiff  might  have  brought  his  action  on  the  common 
counts ;  then  the  questions  would  have  arisen  on  the  proof,  but 
as  he  sued  specially,  contrary  to  the  usual  course,  he  must  aver 
facts  so  as  to  require  proof  of  a  settlement  under  it ;  if  not 
allowed,  it  would  not  be  necessary  for  plaintiff  to  j)rove  it,  and 
the  plaintiff  would  recover  a  balance  without  proof  of  settlement. 

But  there  is  another  fatal  defect ;  the  count  no  where  shows 
that  the  plaintiff  was  entitled  to  any  thing,  or  that  he  ever  paid  one 
cent  on  account  of  the  joint  concern,  whereas  it  does  sho.w  that 
the  plaintiff  received  the  whole  proceeds  of  the  sale  of  the  ad- 
venture. If  any  presumption  is  to  be  indulged  iu,  as  to  who  ad- 
vanced the  capital,  it  would  be,  that  they  had  advanced  in  equal 
proportions,  and  hence,  so  long  as  the  plaintiff  had  the  proceeds 
of  the  sale  in  his  hands,  he  would  owe  the  other  partners  and  not 
they  him. 

The  agreement  was,  to  build,  fit  out  and  send  down  a  raft  of 
saw  logs.  The  logs  must  have  been  on  hand — they  were  the 
capital  stock.  The  three  were  to  build,  fit  out,  (fee,  the  raft 
Chadsey  agreed  only  to  superintend,  the  building  of  the  raft,  not 
to  purchase;  they  were  on  hand.  He  avers  he  did  superintend 
the  huilding,  &c.,  of  the  raft,  and  paid  the  expense  of  build- 
ing or  putting  together  the  logs  on  hand  into  th^  raft,  &c., 
and  paid  the  expenses  of  what  he  did ;  not  that  he  bought 
the  logs  or  paid  for  them.  As  nothing  is  said  as  to  who  paid  for 
the  logs,  or  the  portion  of  capital  stock  each  put  in,  the  legal 
presumption  is,  that  each  of  the  partners  paid  an  equal  portion. 
That  is  true  as  to  the  presumption  of  an  equal  interest  in  pro- 
fits, and  an  ecpial  burthen  as  to  losses,  and  v/hy  not  as  to  the 
capital  stock  ?  As  to  community  of  profits  and  losses,  see  Story 
on  Part.,  sees.  23  and  24.     As  to  community  of  interest  in  the 
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capital  stock,  equal  interest  implied,  in  the  absence  of  express 
stipulation,  see  Story  on  Part.,  sec.  27. 

The  declaration  does  not  show  that  the  logs  were  paid  for. 
Every  part  of  the  declaration  may  be  true,  and  yet  Harrison 
may  have  paid  for  the  logs  ;  or  is  alone  bound  for  their  payment; 
or  that  the  partnership  bought  them  on  a  credit  and  will  have 
them  to  pay  for ;  or  that  the  plaintifi"  who  sues,  and  has  received 
the  whole  proceeds  of  the  sale,  has  not  received  twice  as  much 
as  he  has  paid  out.  What  consideration  is  alleged  for  the  ex- 
press promise,  admitting  one  was  made  ?  What  right  has  Chad- 
sey to  recover  more  money,  till  he  shows  that  he  has  paid  out 
for  the  joint  concern,  more  than  the  whole  proceeds  of  the  sale 
which  have  come  into  his  hands  ? 

Opinion  by  Tkeat,  C.  J. : 

The  principle  is  well  settled,  that  partners  cannot  sue  each 
other  at  law  for  any  matter  relating  to  the  partnership  concerns, 
unless  there  has  been  a  final  settlement  between  them,  a  balance 
ascertained,  and  an  express  promise  to  pay  the  balance.  Gow. 
on  on  Part.,  Y4;  Westerlo  m.  Evertson,  1  Wendell,  532  ;  Foster 
vs.  Allenson,  2  D.  and  East.,  480  ;  Davenport  vs.  Gear,  2  Scam- 
mon,  495. 

The  first  count  of  the  declaration,  after  stating  the  formation 
and  nature  of  the  partnership,  simply  alleges  that  the  plaintiff 
paid  the  expenses  of  constructing  the  raft,  and  taking  it  to 
market ;  and  that  the  nett  loss  on  the  adventure  exceeded  the 
proceeds  of  the  sale  two  hundred  and  thirty-one  dollars  and 
ninety-eight  cents ;  one-third  of  which  amount  the  defendant 
agreed  to  pay  him.  This  count  fails  to  show  a  full  adjustment 
of  the  partnership  affairs.  Manlove,  one  of  the  partners,  was 
not  a  party  to  it.  Two  partners  cannot  state  an  account  that 
will  bind  the  third.  All  must  concur  in  the  settlement ;  and  it 
must  embrace  all  of  the  partnership  transactions.  The  settle- 
ment between  the  plaintiff  and  defendant,  if  any  was  ever  made, 
was  partial  in  its  operation.  It  related  only  to  the  expenses  and 
proceeds  of  the  raft,  and  did  not  extend  to  the  capital  stock, 
and  the  debts  due  to  and  from  the  firm.  We  are  clearly  of  the 
opinion  that  this  count  of  the  declaration  shows  no  cause  of  ac- 
tion. The  promise  to  pay  was  not  founded  on  a  sufficient  con- 
sideration— a  general  adjustment  of  the  partnership  concerns. 

(a)  Blue  vs.  Leathers,  16  111.  R.  32  ;  Caswell  vs.  Cooper,  18  III.  R.  535 ;  Metcalf  vs.  Fouts,  27 
111.  R.  110. 
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The  Circuit  Court  decided  correctly,  in  sustaining  the  demur- 
rer, and  the  judgment  will  be  affirmed,  with  costs. 

Judgment  affirmed. 


Luther  Woodwaed  and  George  Cowell,  appellants,  vs.  Wil- 
liam Seely  and  Charles  C.  Elliot,  appellees. 

Appeal  from   Woodford. 

A  bill  of  peace,  where  the  parties  are  not  numerous,  will  not  be  sustained  to  prevent  multi- 
plicity of  actions  at  law,  before  the  riglits  of  the  parties  have  been  settled  in  a  Court  of 
law. 

A  part3'  cannot  come  into  a  Court  of  Equity  to  enforce  his  rights,  when  he  has  a  full  and 
complete  remedy  at  law. 

A  mere  license,  whether  by  deed  or  parol,  is  always  revocable  at  the  will  of  the  licensor,  un- 
less coupled  witii  an  interest  and  executed,  then  it  is  irrevocable  (a). 

A  license  coupled  with  an  interest  in  land,  must'be  in  writing. 

A  licei:se  perpetually  to  overiiow  the  land  of  a  party  granting  such  license,  would  create  an 
interest  in  the  land,  and,  therefore,  the  license  oannot  be  granted  by  parol. 

A  Court  of  Equity  will  not  enforce  a  parol  license  to  overflow  the  lands  of  the  licensor, 
even  in  favor  of  a  party  who,  instead  of  procuring  a  license  by  deed,  has  acted  in  good 
faith  upon  the  parol  license,  and  made  valuable  improvements  upon  his  own  land,  which 
will  become  worthless  if  the  license  is  revoked.. 

This  is  a  bill  in  chancery,  alleging  that  some  time  in  the 
spring  of  the  year  1835,  Luther  Woodward,  one  of  the  complain- 
ants, in  company  with  one  Levi  Woodward,  came  to  La  Salle 
county,  and  became  accjuainted  with  William  Seely,  one  of  the 
respondents.  That  Seely  told  Luther  Woodward,  that  he,  Seely, 
owned  an  hydraulic  privilege  on  the  Big  Yermilion  river,  where 
he  had  erected  a  saw  mill ;  said  Seely  also  told  Woodward,  that 
there  was  another  water  privilege  on  the  said  stream,  immedi- 
ately below  the  one  occupied  by  him,  and  recommended  Wood- 
ward very  urgently  to  purchase  and  improve  the  same,  by  the 
erection  of  a  saw  mill,  or  in  some  other  way.  That  Woodward, 
hstening  to  the  advice  and  persuasion  of  Seely,  went  with  him 
to  examine  the  said  water  privilege,  when  said  Seely  pointed  out 
the  lowest  west  line  of  his,  said  Seely's  land,  on  which  he  had 
erected  his  said  saw  mill,  and  pointed  out  and  explained  the  na- 
ture and  extent  of  the  said  water  privilege,  below  the  land  of 
said  Seely,  and  again  urged  and  persuaded  Woodward  to  pur- 
chase and  improve  said  privilege,  stating  that  it  would  be  a 
great  benefit  to,  and  enhance  the  value  of  the  land  to  the  neigh- 
borhood.    That  Woodward,  upon  a  careful  examination  of  the 

(a)  Kimball  vs.  Yates,  14  ill.  R.  465. 
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premises,  informed  Seely,  that  he,  Woodward,  could  not  safely 
build  a  dam  on  the  said  water  privilege,  only  at  the  place  where 
Seely's  dam  stood,  by  reason  of  the  loose  state  of  the  bottom 
of  the  river  ;  and  in  order  to  erect  his  dam  with  perfect  safety, 
it  would  be  likely  to  flow  the  water  back  above  the  west  line  of 
said  Seely's  land,  as  there  was  little  or  no  fall  on  the  said  lower 
water  privilege,  from  the  west  line  of  said  Seely's  land,  to  the 
place  where  said  Woodward's  dam  stood,  at  the  time  of  the  fil- 
ing of  the  bill.  Thereupon  Seely  told  Woodward  that  there 
was  a  considerable  fall  on  said  Seely's  land,  between  his  said 
lower  or  west  line,  and  his  saw  mill,  and  that  if  Woodward 
would  purchase  and  improve  the  lower  privilege  so  j)ointed  out 
and  recommended  b}^  Seely  to  Woodward,  that  Woodward  might 
have  and  enjoy  the  right  to  flow  back  the  water,  provided  he 
did  not  raise  his  dam  so  as  to  cause  the  water  to  flow  up  stream, 
so  as  to  interrupt  and  hinder  Seely  in  the  use  of  his  mill.  Which 
ofier  and  inducement  Seely  repeatedly  made  and  urged  upon 
Woodward,  until,  in  consideration  thereof,  Woodward  was  in- 
duced and  persuaded  to  purchase  the  lower  water  privilege,  or 
the  lands  so  recommended  by  Seely  to  Woodward,  viz  :  the  west 
half  of  the  south-east  quarter,  and  tbe  east  half  of  the  south- 
west quarter  of  section  eight,  township  thirty-two  north,  of 
range  two,  east  of  the  tliird  princij)al  rneridian  ;  and  thereupon 
proceeded  to  improve  the  same,  as  is  set  forth  in  the  bill.  That 
in  the  month  of  May,  1835,  Woodward  purchased  the  fee  sim- 
ple and  title  of  Edward  Fay,  who  was  then  the  proprietor  of  the 
west  half  of  the  south-east  quarter  of  said  section  eight,  and 
took  a  release  of  said  Fay's  claim  to  the  said  east  half  of  the 
south-west  quarter  of  gaid  section  eight,  and  paid  the  said  Fay 
therefor  the  sum  of  two  hundred  and  five  dollars.  That  Wood- 
ward, subsequently,  about  the  month  of  July,  1835,  purchased 
with  and  in  the  name  of  said  Levi  Woodward,  of  the  govern- 
ment of  the  United  States,  the  said  last  mentioned  eighty  acre 
lot,  and  paid  therefor  one  hundred  dollars.  The  complainant, 
Woodward,  immediately  after  the  purchase  from  Fay,  and  about 
the  last  of  May,  1835,  went  to  the  state  of  Massachusetts,  and 
commenced  purchasing  irons  and  other  necessary  materials  for 
the  purpose  of  erecting  a  saw  mill  on  the  premises,  and  improv- 
ing the  water  privilege,  in  accordance  with  the  permission  of 
an  understanding  with  said  Seely,  as  above  set  forth ;  and  in 
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the  autamn  of  tlie  same  year,  Woodward  employed  two  men  and 
sent  them  to  the  said  premises,  with  the  said  materials,  at  an 
expense  of  several  hundred  dollars;  that  these  men,  on  arriving 
at  the  premises,  commenced  getting  out  timber  and  other  mate- 
rials, for  the  purpose  of  improving  said  mill  privilege,  in  accord- 
ance with  the  permission  granted  by  Seely.  That  "Woodward 
returned  to  the  premises  with  his  family,  and,  in  person,  went 
on  with  the  improvements  already  commenced.  That  in  the 
spring  of  1837  he  commenced  constructing  his  dam,  and  dig- 
ging a  a  race,  to  convey  water  to  his  mill,  finished  his  dam,  partly 
finished  his  mill-race,  and  mill.  That  all  were  completed  and 
ready  for  operation  some  time  in  July  following,  at  an  expense  of 
$5,000.  That  the  dam  is  about  five  hundred  feet  long  and  three 
feet  high,  which  is  situated  near  half  a  mile  above  the  mill,  and 
about  thirty  rods  below  the  west  line  of  Seely's  land.  That 
althouo;]!  the  dam  of  Woodward  and  Cowell  raises  a  head  of  wa- 
ter  of  about  three  feet,  on  the  land  of  said  Seely,  to-wit,  in  the 
bed  of  the  river,  yet  it  does  not  flow  the  water  back,  so  as  to 
interrupt  him  in  the  use  and  enjoyment  of  his  said  saw  mill. 
That  some  time  in  the  summer  of  1835,  Levi  Woodward  released 
and  conveyed  to  Luther  Woodward,  complainant,  whatever  in- 
terest said  Levi  had  in  the  premises,  and  about  the  same  time, 
complainant,  Woodward,  sold  to  James  S.  Bullock,  Joseph  Bul- 
lock and_Maxey  O.  Bullock,  one  undivided  fourth  part  of  the 
said  premises,  and  in  July,  1839,  all  of  said  Bullocks,  for  a  val- 
uable consideration,  reconveyed  to  complainant.  Woodward,  all 
their  interest  in  said  premises.  That  some  time  in  the  spring  or 
summer  of  183Y,  Woodward  conveyed  to  Covv'^ell,  his  co-com- 
plainant in  this  bill,  an  undivided  eightl^  part  of  said  premises, 
and  also  to  one  Floyd  C.  Knapp,  for  a  good  consideration,  an- 
other undivided  eighth  of  the  premises,  which  was  reconveyed 
afterwards  by  Knapp  to  Woodward.  That  when  Woodward  re- 
turned to  La  Salle  county,  in  the  fall  of  1836,  he  found  one 
Charles  C.  Elliot,  one  of  the  defendants,  in  joint  possession  with 
Seely,  of  Seely's  premises,  and  that  he  conversed  and  advised 
frequently  with  Elliot,  as  to  the  construction  of  said  dam,  and 
explained  his  intentions  in  relation  thereto.  That  some  time  in 
the  fall  of  the  same  year,  and  while  Elliot  was  in  the  immediate 
neighborhood,  Woodward  built  a  wall  of  stone,  about  eight  feet 
;ug  and  three  feet  wide,  and  to  the  full  height  to  which  the  com- 
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plainants'  dam  stood,  and  where  it  is  now  erected,  and  gave  out 
and  promulgated  in  the  neighborhood,  and  also  to  Seely  and 
Elliot,  that  the  said  wall  was  to  show  the  location  and  height  of 
Woodward's  then  intended  dam.  That  when  Elliot  became  in- 
terested with  Seely  in  the  premises  of  Seely,  he  was  fully  ad- 
vised and  well  aware  of  the  existence,  nature  and  extent  of  the 
license  given  by  Seely  to  Woodward,  and  that  he,  Elliot,  took 
his  interest,  subject  to  the  license,  and  that  Woodward  and  El- 
liot conversed  frequently  about  the  license,  whereby  Elliot  was 
informed  by  Woodward  of  the  existence,  nature  and  extent  of 
said  license,  and  that  Woodward  was  about  building  said  dam  in 
pursuance  of  said  license,  and  that  said  dam,  when  erected, 
would  flow  the  water  back  on  to  the  land  so  occupied  by  Seely 
and  Elliott,  as  high  as  the  same  might  be  done  without  injnry  to, 
or  impeding  of  the  operation  of  the  mill  of  Seely  and  Elliot. 
That  Elliot  saw  the  works  of  Woodward  daily  as  they  jjrogres- 
sed,  from  1836  until  about  August,  1837,  without  intimating  in 
any  way,  that  he  ejected  to  the  execution  of  the  license,  al- 
though it  was  notorious  that  Seely  had  given  Woodward  per- 
mission to  flow  the  water  up  the  stream  as  hereinbefore  stated, 
and  that  without  such  permission,  the  dam  would  be  entirely 
useless.  That  since  the  completion  of  the  dam  and  mill,  &c,, 
on  or  about  the  19th  December,  1840,  Elliot  commenced  an  ac- 
tion at  law  in  trespass  against  complainants,  and  the  Bullocks 
and  Knapp,  complaining  of  the  construction  of  said  dam,  where- 
by the  water  is  made  to  flow  back  up  said  stream,  and  on  the 
lands  of  Elliot,  and  thereby  drowned  out  the  water  privilege  of 
Elliot.  That  on  the  26th  December,  1840,  and  on  several  days 
subsequent  thereto,  the  said  Seely  and  Elliot  commenced  divers 
actions  of  trespass  against  complainants  for  the  same  cause. 
That  Seely  and  Elliot  refused  to  dismiss  these  several  suits,  but 
threatened,  not  only  to  prosecute  them  to  judgment,  but  also  to 
bring  others,  so  long  as  Woodward  and  Cowell  should  continue 
to  keep  up  their  mill-dam. 

The  bill  prayed  for  an  answer  to  the  bill,  an  injunction  against 
proceedings  at  law,  and  for  general  relief.  An  injunction  was 
allowed. 

Seely  answered  separately,  denying  generally  the  allegations 
of  the  bill ;  admitted  having  had  some  conversations  with  the 
Woodwards  about  mill  privileges  on  the  Vermilion  river,  but 
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denies  having  given  permission  to  erect  a  dam,  &c.,  as  charged 
in  the  bill.  Alleges  that  water  flows  back  to  the  injury  of  his 
mill.  Admits  he  brought  the  suits,  and  insists  that  he  has  the 
right  so  to  do.  Cowell  makes  much  the  same  answer  to  the 
bill. 

Proofs  were  taken  upon  the  bill  and  answer,  but  as  the  opin- 
ion of  the  Court  does  not  depend  upon  the  proofs,  it  is  unnec- 
essary to  furnish  an  abstract  of  them. 

A  change  of  venue  was  had  in  the  suit,  and  it  came  on  to  be 
heard  upon  bill,  answers,  replications,  depositions  and  exhibits, 
before  Treat,  Judge,  at  Woodford  county,  at  the  April  term, 
J84:7,  of  the  Circuit  Court,  when  a  decree  was  pronounced,  dis- 
solving the  injunction  and  dismissing  the  bill.  An  appeal  was 
prayed  by  the  complainant,  Woodward,  and  allowed. 

S.  T.  Logan,  for  appellant. 

O.  Peters,  for  appellees,  presented  and  supported  his  argu- 
ment as  follows : 

A  Court  of  Chancery  has  no  jurisdiction  of  this  case,  the  com- 
plainants having  a  complete  remedy  at  law.  If  the  license  set 
up  in  the  bill  is  a  good  license,  it  may  be  pleaded,  and  is  a  com- 
plete bar  of  the  suits  at  law.  1  Chitty's  PL,  528,  544.  A  trial 
at  law  of  this  issue,  would  determine  the  rights  of  the  parties. 
Plumleigh  vs.  Dawson,  1  Gilman  R.,  544.  Where  the  remedy 
is  thus  complete.  Courts  of  Equity  Mall  not  interfere.  Jerome 
vs.  Ross,  7  John.  Ch.  Rep.,  331  and  337.  By  the  bill  it  appears 
that  the  complainants  have  not  established  any  right  at  law ;  and 
imtil  this  is  done,  a  Court  of  Equity  will  not  interfere ;  unless, 
perhaps,  where  parties  are  so  numerous  that  a  full  remedy  can- 
not be  had  at  law.  Fonblanque's  Equity,  28 ;  Eldridge  vs. 
Hill,  2  John.  Ch.,  281,  also,  375  to  879  ;  Livingston  vs^  Living- 
ston, 6  John  Ch.  Rep.,  499  ;  2  Story's  Equity,  p.  174,  et  seq. 

The  proof  does  not  show  such  license  as  is  claimed  by  the  bill. 
Title  cannot  be  proved  by  rumor  or  reputation.  Nor  is  rumo» 
sufficient  to  charge  a  purchaser  with  notice.  2d  Sug.  on  Yend. 
315  to  320 ;  1  Story's  Equity,  sec.  400  ;  Jolland  vs.  Stainbridge, 
3  Yes.,  478.  At  common  law,  one  cannot  flow  water  back  upon 
the  land  of  another.  Angel  on  Water-courses,  94;  9  Mass.  R.,  306 
and  316  ;  2  Gil.  R.,  298 ;  Plumleigh  vs.  Dawson,  1  Gil.  R.,  550 ; 
21 
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23  Eng.  C.  L.  E.,  T6  ;  2Y  vol.  of  same  work,  11,  as  to  priority. 
The  license  being  by  parol,  as  shown  by  bill  and  proofs,  was 
not  a  good  license,  and  was  void,  or  at  least  voidable  by  the 
statute  of  frauds. 

The  bill  terms  this  a  license ;  it  is  more  properly  an  easement, 
for  it  is  claimed  as  a  permanent  interest  in,  or  right  to  encum- 
ber the  defendants'  land.  Eev'd  Stat.,  p.  258,  sec.  1 ;  1  Chit- 
ty's  G.  Prac,  292,  337,  338,  339,  340,  636;  Cook  m.  Stearns, 
11  Mass  K.,  533  ;  Mumford  m.  Whitney,  15  Wend.  K.,  390 ; 
Right  to  flow  must  be  secured  by  deed.  Miller  m.  Auburn  and 
Syracuse  R.  R.  Co.,  6  Hill's  Rep.,  61;  3  Kent's  Com.,  451, 
452  and  453,  and  also  notes  to  the  title  "  Rights  by  License ;" 

I  Sug.  on  Yend.,  pa.  91  to  98,  and  note ;  Heaton  vs.  Ferris,  1 
John.,  Rep.,  145  ;  Phillips  i?^.  Thompson,  1  John.  Ch.  Rep.,  131 ; 

II  Metcalf 's  Rep.,  251,  Stevens  vs.  Stevens. 

If  there  was  a  license,  it  was  revoked  before  the  commence- 
ment of  the  suits  at  law.  Woodward  was  forbidden  to  proceed 
with  his  dam,  and  this  was  a  good  revocation,  ^x  parte  Co- 
burn,  1  Cowen,  568;  Fentiman  vs.  Smith,  4  East  Rep.,  107; 
Hawkins  vs.  Shippam,  11  Eng.  Com.  Law.  R.,  207  ;  Tillotson  vs. 
Preston,  7  John.  R.,  288  ;  Cook  vs.  Stearns,  and  Mumford  vs. 
Smith,  before  cited. 

A  license  is  personal  and  is  not  assignable.  Emerson  vs. 
Fish  et  al.,  6  Greenleaf's  Reps.,  205.  The  bill  alleges  that 
license  was  given  to  Luther  Woodward  ;  the  proof  is,  that  it 
was  to  others  as  well  as  to  him ;  at  least,  others  entered  into  the 
enjoyment  of  the  supposed  permission  or  license.  This  was,  ot 
itself,  a  revocation  or  rejection  of  the  license,  or  an  assignment 
of  a  part  of  it ;  and  either  would  destroy  it.  So,  too,  a  sale  by 
Seely  to  Elliott  was  a  revocation  of  the  license ;  clearly  so  if  he 
purchased  without  notice,  as  it  is  shown  he  did. 

If  there  was  such  a  license  as  is  claimed  by  the  bill,  Wood- 
ward exceeded  it,  and  flowed  higher  than  he  pretended  he  was 
authorized  to  do.  He  makes  no  claim  of  any  right  to  flow,  so 
as  to  interfere  with  the  saw  mill  of  defendants. 

Opinion  by  Mr.  Justice  Tkuimbull  :* 

This  bill  was  filed  to  restrain  the  defendants  from  prosecuting 
certain  actions  which  they  had  commenced,  and  perpetually  to 

•Mr.  Justice  Caton,  having  been  of  counsel,  did  not  sit  at  the  hearing  of  this  cause. 
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enjoin  tliem  from  instituting  otliers,  to  recover  damages  for  the 
overflow  of  their  lands;  the  complainants  alleging  that  said 
overflow  was  by  the  license  and  permission  of  the  defend  an  ts 
and  occasioned  by  the  erection  of  a  mill-dam  upon  their  own 
land,  which  they  had  been  at  great  expense  in  constructing. 
ISTone  of  the  actions  at  law  had  been  disposed  of,  when  the  bill 
was  filed,  though  several  were  then  pending,  and  the  defendants 
were  continuing  to  commence  them  at  intervals  of  every  few 
days. 

Can  this  bill  be  maintained  ?  We  think  not.  There  is  no  in- 
stance in  which  a  bill  of  peace,  where  the  parties  were  not  nu- 
merous, has  been  sustained,  to  prevent  multiplicity  of  actions 
at  law,  before  the  rights  of  the  parties  have  been  settled  in  a 
Court  of  law.  The  principle  that  a  party  cannot  come  into 
equity  to  enforce  his  rights,  when  he  has  a  full  and  complete 
remedy  at  law,  is  too  familiar  to  require  the  citing  of  authori- 
ties to  support  it.  The  license  in  this  case,  if  valid  and  eflfec- 
tual,  constitutes  a  complete  defense  at  law;  and  until  that  de- 
fence has  been  established,  and  the  defendants  continue  after- 
wards to  harrass  the  complainants  by  vexatious  suits,  chancery 
has  no  jurisdiction  in  the  matter.  Eldridge  vs.  Hill,  2  John. 
Ch.,  281 ;  West  vs.  Mayor,  &c.,  New  York,  10  Paige,  539.  But 
admitting  that  chancery  has  jurisdiction,  and  that  the  complain- 
ants have  established  by  proof,  the  granting  of  a  ;parol  license 
to  overflow  the  land  of  the  defendants,  as  they  insist — the  evi- 
dence of  which  is  by  no  means  satisfactory — are  they  entitled 
to  the  relief  sought  ?  We  are  aware  that  there  is  some  conflict 
in  the  authorities,  as  to  the  efiect  of  a  parol  license  to  enter  up- 
on the  lands  of  another ;  that  a  distinction  has  been  drawn  be- 
tween an  easement  or  privilege  in  land,  and  a  license  or  authori- 
ty to  do  something  upon  land,  and  that  different  Courts  have 
arrived  at  opposite  conclusions,  as  to  the  necessity  of  a  writing, 
to  take  cases  out  of  the  statute  of  frauds,  while  professing  to 
found  their  decisions  upon  the  same  authorities.  In  this  state 
the  question  is  new,  and  we  feel  at  liberty,  in  the  conflict  of  au- 
thorities, to  settle  it  upon  principle,  and  what  we  believe  to  be 
the  true  interpretation  of  the  statute,  without  attempting  to  ex- 
amine and  explain  the  numerous  cases  upon  the  subject  of  parol 
licenses,  which  have  been  so  often  reviewed  and  commented 
upon  by  the  various  Courts,  both  of  this  country  and  England. 
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What  then  is  a  license?     Simply  the  permission  to  do  some- 
thing which,  without  such  permission,  would  have  been  unlaw- 
ful.    It  matters  not  whether  granted  by  deed  or  by  parol ;  as  a 
mere  license,  it  is  always  revocable  at  the  will  of  the  licensor, 
but  when  coupled  with  an  interest,  and  executed,  it  is  irrevoca- 
ble, and  this  constitutes  the   distinction  between  revocable  and 
irrevocable  hcenses.     In  the  books,  this  is  illustrated  by  the  case 
where  a  man  authorized  another  to  hunt  in  his  park,  and  carry 
away  the  deer  which  he  should  kill.     Here  is  a  license  to  hunt, 
coupled  with  a  right  or  grant  to  carry  off  the  deer,  and  is,  there- 
fore, irrevocable   when   acted  upon,   and  the  deer  killed,  until 
they  are  carried  aM-ay,  if  in  a  reasonable  time ;  but  a  mere  li- 
cense to  hunt  in  one's   grounds,  whether  by  deed  or  by  parol,  is 
revocable  at  any  moment.      When  the  license  is  coupled  with  an 
interest  in  land,  or  of  such  a  character  that  the  interest  could 
not  pass  by  parol,  then  a  writing  is  essential  to  the  creation  of 
the  interest,  otherwise  no  interest  passes.     In  this  case,  the  li- 
cense, while  unrevoked,  authorized  the  complainants  so  to  erect 
their  dam  as  to  overflow  the  land  of  defendants,  and  released 
them  from  the  damages,  to  which  they  would  otherwise  have 
made  themselves  liable  in  so  doing,  but  did  it  give  them  the  right 
to  overflow  the  land  of    the  defendants,  and   deprive  them  of 
their  use  perpetually  and  forever"?     If  so,  the   license  certainly 
carried  with  it  an  interest  in  the  land,   and  if  the  grant  of  the 
interest  was    valid,  the  hcense    became   irrevocable.     But  can 
such  an  interest  be  granted  by  parol?     To  hold  that  it  could, 
would,  to  use  the  language  in  1  Sugden  on  Vendors,  80,  be  "  in 
the  very  teeth  of  the  statute,"  which  declares  that  every  con- 
tract for  the -sale  of  lands,  tenements  or  hereditaments,  or  any 
interest  in  or  concerning  them,  for  a  longer  term  than  one  year, 
shall  be  in  writing.     If  one  man  can  acquire  by  parol,  the  right 
so  to  use  another's  land  as  to  render  it  useless  to  the  owner,  it 
will  be  but  taking  a  short  and   easy  step,  and  going  very  little 
further,  to  hold  that  he  may  acquire  the  title  itself,  by  parol ; 
for  of  what  avail  is  it  to  a  man  to  have  the  naked  title  to  a  piece 
of  land,  which  he  cannot  use,  but  which,  in  spite  of  him,  anoth- 
er has  the  right  to  keep  forever  covered  with  water  ? 

A  right  of  way,  it  is  said,  cannot  be  granted  by  parol,  but  must 
be  founded  upon  a  deed,  or  writing,  or  presumption  which  pre- 
supposes one,  and  it  is  difficult  to  conceive  how  the  right  to  pass 
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over  the  land  of  another  should  constitute  an  interest  in  it,  in- 
capable of  being  granted  by  parol,  while  the  right  to  cover  it 
with  water  constitutes  no  such  interest.      In  our  judgment,  a 
license  perpetually  to  overflow  the  land  of  the  defendants  would 
create  an  interest  in  it,  and,  therefore,  could  not  be  granted  by 
parol ;    consequently,  the  license  in  this  case  carried  with  it  no 
interest,  and  was  revocable  at  the  will  of  the  party  granting  it. 
The  defendants  have  chosen  to  revoke  it,  and  thereupon  the  com- 
plainants became  liable  for  any  subsequent  overflow  of  the  land. 
It  makes  no  difference  that  the  complainants  may  have  acted 
upon  the  parol  license,  and  erected  valuable  buildings,  which 
will   become  worthless  in  case  the  license  is  revoked  :  before 
acting  so  imprudently,  they  should  have  acquired  permission  by 
deed  to  overflow  the  land  of  the  defendants.     Kor  can  the  com- 
plainants call  upon  a  Court  of  Equity  to  enforce  the  license, 
upon  the  ground  that  they  have  made  valuable  improvements, 
and  expended  their  money,  relying  in  good  faith  upon  it.     It  is 
not  like  the  case  of  a  parol  purchase  of  land,  where  the  purcha- 
ser contracts  to  pay  the  value  of  the  land,  enters  into  posses-  . 
sion,  and  makes  valuable  improvements,  when  a  Court  of  Equity 
will  compel  the  vendor,  who  has  received  the  purchase  money, 
to  make  a  title  to  the  land  ;  and  Courts  have  sometimes  regret- 
ted that  the  statute  should  so  far  have  been  departed  from,  as 
to  allow  parol  contracts  for  the  sale  of  lands,  even  under  such 
circumstances,  to  be  enforced.     To  enforce  the  license  in  this 
case,  where  nothing  was  ever  paid  or  agreed  to  be  paid  the  de- 
fendants, for  the  privilege  of  flo^dng  their  land,  and  where  no 
improvements  have  been  made  upon,  or  possession  taken  of  it, 
except  by  covering  it  with  water,  would  be  a  still  farther  de- 
parture from  the  statute,  by  extending  a  doctrine,  originally  of 
doubtful  propriety,  and  which,  if  it  were  a  new  question,  would 
now  perhaps  be  settled  otherwise.     A  reference  to  a  few  modern 
decisions,  analagous  in  principle,  is  all  that  is  deemed  necessary 
in  support  of  the  views  we  have  expressed.      The  case  of  Wood 
vs.  Leadbetter,  decided  in  the  Court  of  Exchequer  in  1845,  and 
reported  in  13  Meeson  &  Welsby's  Eep.,  837,  is  the  most  recent 
English  decision  upon  this  subject  that  has  come  to  our  notice. 
In  that  case,  the  plaintiff  had  purchased  a  ticket  of  the  proprie- 
tor of  the  Doncaster  race  course,  for  which  he  paid  a  guinea, 
and  which  was  understood  to  entitle  him  to  come  into  the  stand 
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and  enclosure  surrounding  it,  and  remain  there  every  day  during 
the  races.  "While  in  the  enclosure,  he  was  requested  by  the 
defendant  to  leave,  and  upon  his  refusing  to  comply,  the  defend- 
ant, by  the  direction  of  the  proprietor  of  the  race  course,  turn- 
ed him  out,  and  for  so  doing  the  plaintiff  brought  suit.  The 
Court,  after  reviewing  most  of  the  cases  npon  the  subject  of 
parol  licenses  which  had  been  decided  in  England,  came  to  the 
conclusion,  that  a  right  to  come  and  remain  for  a  certain  time 
upon  the  land  of  another,  could  be  granted  only  by  deed ;  and 
that  a  parol  license  to  do  so,  though  money  be  paid  for  it,  is  re- 
vocable at  any  time,  and  without  paying  back  the  money.  Con- 
sequently, it  was  held  that  the  plaintiff  could  not  recover,  though 
he  had  in  nowise  misbehaved,  and  that  his  having  paid  a  valua- 
ble consideration  for  going  on  the  stand,  made  no  difference. 
The  cases  of  Fentiman  vs.  Smith,  4  East,  107 ;  Icex  vs.  Horn- 
don  on  the  Hill,  4  M.  &  Sel.,  565  ;  Hewlins  vs.  Shipman,  5  B.  & 
C,  222  ;  Bryan  vs.  Whistler,  8  B.  &  C.  288,  and  Walhs  vs. 
Harrison,  4  M.  &  "W.,  538,  are  referred  to  as  sustaining  the  de- 
cision in  the  case  of  Wood  vs.  Leadbetter.  In  Gale  &  What- 
ley's  Law  of  Easements,  29,  the  result  of  all  the  decided  cases 
is  stated  to  be,  "  that  a  man  may,  in  some  cases,  by  parol  license, 
relinquish  a  right  which  he  has  acquired  in  addition  to  the  ordi- 
nary rights  of  property,  and  thus  restore  his  own  and  his  neigh- 
bor's property  to  their  original  and  natural  condition  ;  but  he 
cannot  by  such  means  impose  any  burden  upon  land  in  deroga 
tion  of  such  ordinary  rights  of  property ;  as  for  instance,  a  pa-' 
rol  license  will  be  valid  for  building  a  wall  in  front  of  his  an- 
cient windows,  while  a  similar  permission  to  turn  a  spout  on  his 
land,  from  a  neighboring  house,  will  be  invalid  and  revocable." 
Tested  by  the  law  as  here  stated,  the  licence  in  this  case  was 
clearly  invalid,  as  it  did  impose  a  burden  upon  the  land  of  the 
defendants,  in  derogation  of  what  ordinaril}'  belonged  to  it,  and 
there  can  be  no  difference  in  principle,  whether  water  is  turned 
upon  the  land  of  another  by  means  of  a  spout  or  a  mill-dam. 
In  the  United  States  there  are  numerous  cases  to  the  same 
effect.  Cook  vs.  Stearns,  11  Mass.,  533 ;  Stephens  vs.  Ste- 
phens, 11  Met.,  251 ;  Thompson  vs.  Gregory,  4  John.,  81 ;  Mil- 
ler vs.  Auburn  and  Syracuse  R.  R.  Co.,  6  Hill,  61 ;  Mumford 
vs.  Whitney,  15  Wend.,  381.  The  cases  of  McKillis  vs.  Mc- 
Ilhaney,  4  Watts,  317,  and  Woodbury  vs.  Parshby,7  X.  H.,  237, 
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and  upon  which  plaintiff's  counsel  principally  relies,  are  admit- 
ted to  lay  down  a  doctrine  in  conflict  with  the  views  we  have 
expressed  ;  but  those  cases  are  entitled  to  the  less  weight  as 
they  were  both  decided  upon  the  authority  of  cases  which  have 
either  been  expressly  overruled,  or  else  do  not  sustain  the  con- 
clusions they  were  cited  to  establish.  Especially  is  this  so  as 
to  the  cases  of  Webb  vs.  Paternoster,  Palmer,  71 ;  "Wood  vs. 
Lake,  Sayer,  3;  and  Taylor  vs.  Waters,  7  Taunton,  374;  all 
of  which  are  overruled,  or  shown  to  be  without  authority,  by 
the  decision  in  the  recent  case  of  Wood  vs.  Leadbetter. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 


EoBEET   H.    EosE   and    Joseph   T.    Campbell,    appellants,   vs. 

Henry  Choteau,  appellee. 

Ajppeal  frorn  Schuyler. 

To  justity  an  appeal  on  the  ground  that  the  judgment  relates  to  a  freehold,  the  right  of  the 
freehold  must  have  been  directly  the  subject  ot  the  action,  not  incidentally  or  collateral- 
ly; and  the  judgment  must  be  conclusive  of  the  right,  until  it  is  reversed.' 

On  motion  to  dismiss  appeal. 

E.  S.  Blackwell,  for  the  motion : 

An  appeal  is  a  proceeding  unknown  to  the  common  law,  and 
cannot  be  extended  beyond  the  plain  and  obvious  meaning  of  the 
statute  granting  it.  Wetlierbee  vs.  Johnson  et  al.,  14  Mass,  E., 
420 ;  Murdock,  appellant,  &c.,  7  Pick.  E.,  320-1 ;  Street  vs. 
Francis,  1  Ohio  Cond.  E.,  573 ;  Schooner  Constitution  vs. 
Woodworth,  1  Scam.,  511 ;  Bowers  vs.  Green,  1  Scam.,  48. 
The  statute  allows  an  appeal,  only  where  the  judgment  or  decree 
is  final.,  and  shall  amount,  exclusive  of  costs,  to^20,  or  relate 
to  a  franchise  or  freehold.  E.  S.,  420,  sec.  47.  An  order  set- 
sing  aside  an  execution,  &c.,  is  not  a  final  judgment,  within  the 
meaning  of  this  statute,  but  merely  a  decision  upon  a  collateral 
or  interlocutory  point.  Brooks  vs.  Hunt,  17  John.  E.,  484; 
Eobinson  vs.  Scott,  3  Litt.  E.,  233.  There  is  no  judgment  for 
any  sum  of  money  against  the  appellees,  nor  even  a  judgment 


168  SPRINGFIELD. 


Rose  et  al.  vs.  Choteau. 


for  costs.  The  appeal,  then,  if  sustained  at  all,  must  be  npon 
the  ground  that  it  relates  to  a  freehold.  But  to  authorize  an 
appeal  in  such  cases,  the  freehold  must  be  directly  involved  in 
the  action,  and  not  incidentally.  Hutchinson  vs.  Kellam,  3 
Munf,  202,  cited,  1  IT.  S.  Dig.,  170,  sec.  137-8 ;  Skipwith  m. 
Young,  5  Munf,  276  ;  Briscoe  vs.  Briscoe,  3  A.  K.  Marsh.  R., 
498  ;  Norton  vs.  Sanders,  3  J.  J.  Marsh.,  396;  Nichols  vs.  Han- 
sel, 3  ibid,  442  ;  Briscoe  vs.  Briscoe,  1  Litt.  R.,  363. 

Browning  &  Bushnell,  contra : 

An  appeal  will  lie  in  this  case.  The  judgment  below  is  final. 
It  is  final  both  in  form  and  in  efi:ect.  It  not  only  settled  princi- 
ples, ascertained  rights,  but  it  adjudicated  upon  those  rights  and 
ex  vi  termini  carried  them  into  effect.  Breading  vs.  Taylor,  6 
Dana,  226. 

The  defendant  in  error  admits  that  a  writ  of  error  lies  in  this 
case.     This  is  an  admission  that  the  judgment  is  final.     In  this 
respect  there  is  no  difi'erence  between  a  writ  of  eiTor  and  an 
appeal.     Neither  will  lie  except  from  a  final  judgment  or  decree. 
Hedges   vs.  Madison,    1  Gilm.,    306 ;    Poet    vs.    McGraw,  21 
Wend.,  667 ;  Bank  of  Lexington   vs.  Taylor,  2  S.    and  M.,  27. 
The  judgment  relates  to  a  freehold,  not  incidentally,  but  as  the 
direct  object  of  the  proceeding.     The  motion  was  based  upon  a 
question  of  title.     The  afiidavits,  the   substitutes  for  pleadings, 
raise  that  question  and  no  other,  and  the  judgment  acts  directly 
upon  title,  and  upon  nothing  else — divests  it  from  one  party  and 
invests  it  in   the  other.     Under  the  form  of  a  common  law  mo- 
tion, it  is  really  and  substantially  a  proceeding  in  chancery ;  at 
most  a   concurrent,    not   an    exclusive   remedy.     The  judgment 
has  the  form,  and  requisites  and   operation  of  a  chancery  decree, 
not  of  an  ordinary  judgment  at  common  law.     And  can  there  be 
a  doubt  that  an  appeal  would  lie  from  a  chancery  decree  on  the 
same  facts,  and  afi'ecting  lands  in  the  same  manner?     Can  sub- 
stance be  merged  in  forms,  and  lands  be  afiected  or  not  afiected 
by  a  judgment  or  decree,  as  we  pass  from  one  Court  to  the  oth- 
er ?     The  whole  reasoning  of  the  Court  in  the  case  of  Enos  vs. 
Hunter,  4  Gilman,  211,  shows  that  this  is  a  judgment  relating  to 
a  freehold.     It  may  affect   incidentally  and  subsequently  inter- 
ests 171  personam,  but  it  acts  and  purports  to  act,  not  upon  the 
person,  but  directly  on  title  deeds — on  title. 
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R.  S.  Blackwell,  in  reply : 

Our  statute  granting  appeals,  is  copied  from  the  Virginia  and 
Kentucky  acts,  and  should  receive  the  sarue  construction.  The 
decisions  in  those  states  show  that  the  freehold  must  be  directly, 
not  incidentally,  involved.  The  case  of  Hutchinson  vs.  Kellam 
is  strikingly  in  point.  The  action  was  trespass  quare  clausurn 
f regit  /  plea,  liherum  tenementum  /  upon  which  issue  was  joined, 
verdict  for  plaintiff,  and  judgment  rendered  thereon;  from  which 
defendant  appealed.  The  damages  not  amounting  to  one  hun- 
dred dollars,  exclusive  of  costs,  as  required  by  the  Virginia 
statute,  the  appeal  was  improvidently  taken,  unless  it  could  be 
sustained  npon  the  ground  that  the  judgment  appealed  from 
"related  to  a  freehold."  The  Court  dismissed  the  appeal  upon 
the  ground  that  the  freehold  was  not  directly  the  subject  of  the 
action  ;  yet  the  effect  of  the  judgment  was  to  conclude  the  title 
of  the  defendant.  It  is  clear  that  if  the  defendant  had  afterwards 
brought  ejectment  against  the  plaintiff,  for  the  purpose  of  trying 
his  title  and  recovering  possession  of  the  freehold,  the  verdict 
and  judgment  in  the  action  of  trespass  could  have  been  set  up 
as  an  estoppel.  3  East,  346.  Or,  if  defendant  should  repeat 
the  trespass,  chancery  would  perpetually  enjoin  him,  upon  the 
ground  that  his  title  had  been  tried  at  law.  1  John.  Ch.  R.,  166. 
The  Kentucky  cases  are  strong  authorities  in  favor  of  the  posi- 
tion taken  by  me.  An  action  of  forcible  entry  and  detainer  is  a 
possessory  action  ;  possession  is  prima  facie  evidence  of  a  free- 
hold right,  and  though  restitution  was  not  awarded  in  those  ca- 
ses, and  the  possession  was  not,  in  fact,  changed  by  the  judg- 
ments appealed  from,  yet  the  verdict  and  judgments  must  neces- 
sarily conclude  the  parties  as  to  the  right  of  the  possession.  In 
the  case  at  bar,  the  freehold  is  only  incidentally  involved,  and 
neither  the  title  or  possession  of  the  freehold  is  affected  by  the 
order  appealed  from. 

Opinion  by  Teeat,  C.  J. : 

Choteau  recovered  a  judgment  against  Rose  and  Campbell, 
and,  under  executions  issued  thereon,  purchased  certain  real  es- 
tate, and  received  a  conveyance  from  the  officer.  On  his  appli- 
cation, the  Circuit  Court  set  aside  the  executions,  and  all  the 
proceedings  under  them ;  and  Rose  and  Campbell  prosecuted  an 
22 
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appeal  from  tlie    decision    setting   aside   the  executions ;  whicli 
the  appellee  now  moves  to  dismiss. 

Appeals  are  allowed  "  where  the  judgment  or  decree  appealed 
from  be  final,  and  shall  amount,  exclusive  of  cost,  to  the  sum 
of  twenty  dollars,  or  relate  to  a  franchise  or  freehold."  Eev. 
Stat.,  chap.  83,  sec.  4Y.  The  question  before  the  Court  related 
to  the  regularity  of  the  proceedings  under  the  judgments,  and 
not  to  the  title  to  theland.  The  Court  held  the  proceedings  to 
be  irregular ;  it  did  not  determine  the  rights  of  the  parties  in 
the  cause.  There  was  no  adjudication  of  that  question.  To 
justify  an  appeal  on  the  ground  that  the  judgment  relates  to  a 
freehold,  the  right  of  a  freehold  must  have  been  directly  the 
subject  of  the  action — not  incidentally  or  collaterally ;  and  the 
judgment  must  be  conclusive  of  the  right,  until  it  is  reversed. 
The  judgment  in  this  case  does  not  conclude  either  party  from 
asserting  title  to  the  land.  The  efiect  of  it  may  be  to  prevent 
Choteau  from  claiming  title  under  the  judgment,  but  he  is  not 
precluded  from  sitting  up  title  derived  from  any.  other  source. 
The  proper  mode  of  reviewing  the  decision  is  by  a  writ  of  error. 
The  appeal  will  be  dismissed. 

Appeal  dismissed. 


The  County  of  Pike,   plaintiff  in  error,  vs.   Lucius  G.  Hos« 


FOED,  defendant  in  error. 


Error  to  Pike. 


Counties  are  not  liable  to  pay  interest  on  their  contracts,  except  in  pursuance  of  an  express 
agreement  to  do  so. 

This  action  was  commenced  March  7th,  1849.  The  form  of 
the  action  was  debt.  The  cause  of  the  action  was  a  contract 
made  March  6th,  1848,  between  Hosford  and  The  County  or 
Pike,  by  which  Hosford  agreed  to  build  a  bridge  for  Pike  coun- 
ty. In  consideration  of  which,  the  county  agreed  to  pay  Hos- 
ford $779,  when  the  bridge  should  be  completed  and  received 
by  the  county ;  which  was  to  be  on  or  before  the  first  of  Janu- 
ary, 1849.     A  demurrer  was  filed  to  the  declaration ;  and  at  the 
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April  term,  1849,  by  agreement,  the    matters  of  law  and  fact 
were  tried  by  Minshall,  Judge,  who  found  for  the  plaintiif. 

The  bill  of  exceptions,  presents  these  facts :  1.  The  making 
of  the  contract,  as  alleged  in  the  declaration.  2.  That  the 
bridge  was  built  according  to  the  stipulations  of  the  con- 
tract. 3.  That  two  of  the  commissioners  of  Pike  county  re- 
ceived the  bridge,  ISTovember  9th,  1845,  during  a  vacation  of  the 
County  Commissioners'  Court.  4.  That  on  the  7th  l^ovember, 
1848,  the  county  paid  Hosford  $220,  on  the  contract.  5.  That 
at  December  term,  1848,  Commissioners'  Court  of  Pike  county, 
by  an  order  entered  of  record,  directed  their  clerk  to  draw  or- 
ders on  the  county  treasurer,  in  favor  of  Hosford,  for  the  sum 
of  $559,  the  balance  of  principal  on  said  contract.  6.  That 
the  clerk  did  accordingly  draw  said  orders  ;  but  Hosford  refused 
to  receive  them,  "  unless  they  were  payable  with  legal  interest." 

7.  That  no  demand  was  ever  made  by  Hosford  for  said  orders. 

8.  That  on  the  6th  March,  1849,  there  was  sufficient  funds  in 
the  treasury  to  pay  said  orders. 

R.  S.  Blackwell,  for  the  Countv : 

1.  The  revenue  of  counties  is  raised  by  taxation.  R.  S.,  133, 
sec.  25.  They  have  no  power  to  borrow  money.  Law  1845,  p. 
352.  The  revenue  of  counties  is  received,  kept  and  disbursed 
by  the  county  treasurer.  R.  S.,  138,  sec.  4,  5,  7  and  9 ;  R.  S., 
139,  sec.  10.  The  County  Commissioners'  Court  can  reach  the 
county  funds  in  no  other  manner,  than  by  appropriating  the  same 
and  drawing  an  order  on  the  treasury.  R.  S.,  138,  sec.  6  ;  133,  sec. 
20,  26  ;  134,  sec.  32.  The  power  of  the  county  to  raise  revenue, 
the  extent  of  her  means,  and  the  manner  in  which  her  disburse- 
ments are  made,  are  within  the  knowledge  of  persons  contracting 
with  the  county,  and  they  are  presumed  to  contract  with  reference 
to  those  facts.  1  Scam.,  72.  Again,  the  law  having  pointed  out 
the  manner  in  which  the  county  is  to  contract,  and  the  manner 
in  which  she  is  to  perform  her  engagements,  this  law  enters  in- 
to and  forms  a  part  of  all  contracts  entered  into  with  the  coun- 
ty. Reynolds  vs.  Hall,  1  Scam.,  35.  And  again,  by  the  usage 
of  counties,  they  draw  orders  on  the  treasury  in  payment  of 
their  debts,  and  this  usage  is  to  be  regarded  in  the  construction 
of  all  contracts  entered  into  by  a  county.  Robinson  vs.  Fiske, 
25  Maine  R-,  401 ;    Yarner  vs.  !N'obleborough,  2  Greenleaf,  126. 
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County  orders  are  recognized  by  law  as  valid.  K.  S.,  133,  sec. 
20  and  26  ;  134,  sec.  32  ;  136,  sec.  46-7;  138,  sec.  4;  139,  sec. 
13;  141,  sec.  23;  163,  sec.  73;  438,  sec.  9.  If  illegal,  county 
commissioners  are  liable  to  indictment.  R.  S.,  175,  sec.  136. 
Therefore,  when  a  county  tenders  to  her  creditor  an  order  on 
the  treasury,  this  is  all  that  can  be  reasonably  required  by  the 
creditor.  2.  It  is  then  the  duty  of  the  creditor  to  present  his 
order  to  the  treasury;  if  payment  is  not  made,  the  county  is 
then  in  default,  and  he  can  recover  interest  on  the  order  from 
the  time  of  presentment.  But  in  no  other  case  is  the  county 
bound  to  pay  interest  on  her  outstanding  orders.  Madison 
County  m.  Bartlett,  1  Scam.,  67 ;  Robbins  vs.  Lincoln  County, 
3  Mo.  R.,  57  ;  Yarner  vs.  I^obleborough,  2  Greenleaf,  121. 

Williams  &  Lawrence,  for  Hosford  : 

It  is  apparent  from  the  record  that  the  only  question  in  litiga- 
tion between  the  parties  is,  wlietlier  a  county  is  liable  to  pay 
interest  for  money  due  from  it,  on  a  bond  for  the  payment  of 
money,  from  the  time  it  becomes  due  till  it  is  paid.  This  is  a 
suit  on  such  bond,  and  by  its  terms,  the  county  was  to  pay  the 
defendant  $775,  when  a  certain  bridge  should  be  completed  by 
him,  and  received  by  the  said  commissioners ;  and  it  is  admit- 
ted, that  it  was  so  completed  and  received  on  the  9th  day  of 
November,  1848. 

By  the  laws  of  the  state,  counties  are  made  bodies  politic  and 
corporate,  with  the  capacity  to  contract,  and  to  sue  and  be  sued. 
It  is  not  contended  that  the  contract  sued  on  is  not  valid  and 
binding.  By  its  terms  and  legal  efl'ect,  then,  the  county  was 
bound  to  pay  the  defendant  the  price  of  the  bridge,  on  the  9th 
day  of  !N^ovember,  1848,  and  having  failed  to  do  so,  the  defend- 
ant's right  of  action  accrued,  unless  the  county  can  claim  an 
exemption  from  the  operat'on  of  those  laws  which  are  binding 
upon  other  delinquent  debtors.  It  is  subjected  to  suit,  without 
any  designation  of  the  causes  for  which  it  may  be  sued  ;  and  of 
course  these  are  left  to  be  determined  by  the  principles  of  the 
common  law,  and  the  general  laws  of  the  state.  Nor  do  we  find 
in  those  laws  any  thing  exempting  counties  from  the  performance 
of  their  contracts.  It  is  obvious,  then,  that  the  county  was  lia- 
ble to  be  sued  for  the  money  due  by  said  bond,  and  the  only  re- 
maining question  is,  whether  it  was  bound  to  pay  interest  from 
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the  time  the  bond  became  due.  The  statute  provides,  that 
"  creditors  shall  be  allowed  to  receive  interest  at  the  rate  of  six 
per  centum  per  annum,  for  all  moneys  after  they  become  due 
on  any  bond,  bill,  promissory  note,  or  other  instrument  of  writ- 
ing," &c.  In  this  case  the  defendant  is  a  "creditor;"  the 
money  sued  for  was  due  to  him  "  on  a  bond,"  on  the  9th  day  of 
^November,  1848.  His  case,  then,  is  within  the  express  letter 
and  spirit  of  the  statute.  There  is  no  exception  to  the  right  of 
such  a  creditor  to  receive  interest,  unless  it  is  to  be  raised  by 
implication  ;  and  one  authority  is  relied  on,  which,  by  a  dictum 
of  the  Judge  in  delivering  the  opinion,  gives  countenance  to  the 
idea  that  such  exception  is  to  be  implied  in  cases  like  this,  from 
the  sovereign  character  of  counties.  Whilst  it  is  conceded  that 
the  decision  of  that  case  may  be  corrected,  it  is  respectfully  sub- 
mitted, that  the  dicta  of  the  learned  Judge  cannot  be  sustained, 
either  upon  principle  or  authority.  In  Cohens  vs.  Virginia,  5 
Pet.  Cond.  R.,  112,  Chief  Justice  Marshall  says  :  "  It  is  a  maxim 
not  to  be  disregarded,  that  general  expressions,  in  every  opinion, 
are  to  be  taken  in  connexion  with  the  case  in  which  those  ex- 
pressions are  used.  If  they  go  beyond  the  case,  they  may  be 
respected,  but  ought  not  to  control  the  judgment  in  a  subse- 
quent suit,  when  the  very  point  is  presented  for  decision."  In 
this  case  it  was  also  contended,  that  an  exception  was  to  be  im- 
plied, on  account  of  the  character  of  one  of  the  parties.  Judge 
Marshall,  in  stating  the  point,  says  :  "  The  first  question  to  be  con- 
sidered is,  whether  the  jurisdiction  of  this  Court  is  excluded  by 
the  character  of  the  parties,  one  of  them  being  a  state,  and  the 
other  a  citizen  of  that  state."  5  Pet.  Con.  R.,  100.  He  proceeds 
to  say,  "  the  jurisdiction  of  the  Court,  then,  being  extended  by 
the  letter  of  the  constitution  to  all  cases  arising  under  it,  or  un- 
der the  laws  of  the  United  States,  it  follows  that  those  who 
would  withdraw  any  case  of  this  description  from  that  jurisdic- 
tion, must  sustain  the  exemption  they  claim,  on  the  spirit  and 
true  meaning  of  the  constitution  ;  which  spirit  and  true  meaning 
must  be  so  apparent  as  to  overrule  the  words  which  its  framers 
have  emploj^ed."  "  After  bestowing  on  this  subject  the  most 
attentive  consideration,  the  Court  can  perceive  no  reason  found- 
ed on  the  character  of  the  parties  for  introducing  an  exception 
which  the  constitution  has  not  made;  and  we  think  that  the 
judicial  power,  as  originally  given,  extends  to  all  cases  arising 
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under  the  constitution  or  a  law  of  the  United  States,  whoever 
may  be  the  parties."  5  Pet.  Cond.  R.,  108.  In  the  county  of 
La  Salle  vs.  Simmons,  5  Oilman  E.,  this  Court  took  the  same 
sensible  view  of  our  interest  law,  and,  by  subjecting  the  county 
to  the  payment  of  interest,  expressly  repudiated  its  pretensions 
to  an  exemption  from  the  operation  of  that  law,  on  account  of 
its  supposed  sovereign  character.  The  Supreme  Court  of  Mis- 
souri seem  to  have  taken  the  same  view.  3  Missouri  R.,  57  ;  and 
there  are  many  other  cases  the  same  way. 

The  plaintiff,  it  is  admitted,  owed  the  defendant  the  money 
sued  for  by  bond  ;  that  it  was  due  on  the  9th  of  November,  18i8  ; 
that  they  have  not  paid  or  offered  to  pay  it.  The  law  provides 
that  every  creditor  may  sue  for  and  recover  money  when  it  is 
due,  with  interest  from  the  time  it  becomes  due.  It  does  not 
exempt  counties  which  fail  to  pay  their  debts  from  this  liability; 
and  there  is  nothing  in  their  character  from  which  such  exemp- 
tion can  be  implied. 

Mr.  Williams,  in  the  course  of  his  argument  suggested  that 
if  the  Court  intended  to  adhere  to  what  was  stated  in  the  opinion 
of  the  Court  in  the  case  of  Barnes  vs.  Barber  et  al.,  1  Gilman, 
401,  he  would  ask  the  benefit  of  that  opinion,  and  asked  the 
Court  to  refuse  to  entertain  this  cause  for  the  reason  that  the 
defendant  in  the  Court  below  did  not  interpose  a  motion  for  a 
new  trial.  Mr.  Blackwell  was  about  to  reply  to  this  objec- 
tion, and  was  stopped  by  the  Court.  The  Chief  Justice  stated 
that  when  a  cause  was  submitted  to  the  Judge  for  trial,  it  was 
not  necessary  that  a  motion  for  a  new  trial  should  be  interposed, 
in  order  to  bring  the  cause  to  this  Court. 

Opinion  by  Treat,  C.  J. : 

In  March,  1848,  an  agreement  was  entered  into  between  Hos- 
ford, and  the  county  commissioners  of  Pike  county,  by  the 
terms  of  which,  the  former  was  to  erect  a  bridge  on  or  before 
the  first  of  January  thereafter,  and  the  latter  were  to  pay  him 
$779,  when  the  bridge  should  be  finished  and  accepted.  The 
sum  of  $220  was  paid  to  Hosford  on  the  7th  of  November,  1848  ; 
and  the  bridge  was  completed  by  him,  and  accepted  by  two  of 
the  commissioners,  on  the  9th  of  the  same  month. 

At  the  December  term,  1848,  of  the  Commissioners'  Court, 
an  order  was  entered  of  record,  directing  the  clerk  to  draw  or- 
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ders  on  the  county  treasurer,  in  favor  of  Hosford,  for  the  pay- 
ment of  $559  ;  and  the  orders  were  issued  by  the  clerk  and  ten- 
dered to  Hosford,  who  refused  to  receive  them,  because  they 
did  not  in  terms  bear  interest. 

In  March,  1849,  Hosford  brought  an  action  against  the  coun- 
ty of  Pike,  on  the  original  contract ;  and  the  Circuit  Court,  on 
the  foregoing  state  of  facts,  gave  judgment  in  his  favor  for 
$559,  and  interest,  from  the  day  of  the  completion  of  the  bridge. 

That  decision  is  assigned  for  error.  The  funds  of  a  county 
are  required  to  be  kept  in  the  county  treasury,  and  are  only  to 
be  paid  out  on  the  orders  of  the  Commissioners'  Court,  or  '■'  by 
virtue  of  a  law  specifically  directing  such  payment  to  be  made." 
R.  S.,  ch.  28,  sec.  6.  The  commissioners  have  no  authority  to 
take  funds  from  the  treasury,  and  pay  the  same  out  directly  to 
the  creditors  of  the  county.  They  may  audit  claims  against  the 
county,  and  direct  warrants  to  be  drawn  on  the  treasurer  for 
their  payment.  The  creditor  must  procure  an  order  from  the 
Court,  and  present  it  to  the  treasurer  for  pa3^mient.  This  is  the 
only  mode  by  which  he  is  to  receive  payment  of  his  debt.  Even 
when  he  recovers  judgment  against  the  county,  he  can  only  ob- 
tain satisfaction,  through  the  medium  of  an  order  on  the  treas- 
urer. He  is  not  entitled  to  execution  on  the  judgment.  R.  S. 
ch.  2Y,  sec.  20. 

In  no  other  way  could  Hosford  obtain  payment  of  the  amount 
due  him  from  the  county.  Before  this  suit  was  commenced,  and 
at  the  first  term  of  the  Commissioners'  Court  held  after  the 
bridge  was  completed,  warrants  were  issued  and  tendered  him, 
for  the  balance  due  on  the  contract.  He  declined  to  receive 
them,  because  they  did  not  bear  interest  on  their  face.  The 
only  point  in  the  whole  case  is,  whether  the  county  is  bound  to 
pay  interest  on  the  balance  after  it  became  due.  If  it  is  liable 
to  pay  interest,  the  amount  tendered  was  insufiicient;  if  other- 
wise, the  tender  was  sufiicient  and  constituted  a  good  bar  to  an 
action  on  the  contract.  This  Court,  in  the  case  of  Madison 
County  vs.  Bartlett,  1  Scammon,  67,  decided  that  counties  are 
not  bound  to  pay  interest  on  county  orders,  in  the  absence  of 
an  express  agreement  to  pay  it.  That  decision  seems  to  be 
conclusive  of  this  case.  If  an  order  drawn  on  the  settlement  of 
a  demand  against  a  county,  does  not  bear  interest  unless  it  is  so 
expressed  in  the  order,  it  is  very  clear  that  interest  will  not  run 
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on  an  unadjusted  cause  of  action,  on  which  interest  was  not 
originally  agreed  to  be  paid.  There  is  no  provision  of  law,  re- 
quiring county  orders  to  be  drawn  payable  with  interest ;  and 
the  contract  between  these  parties  did  not  provide  that  interest 
should  be  paid,  after  the  money  became  due.  The  parties  con- 
tracted with  reference  to  the  laws  governing  contracts  made 
with  counties,  and  prescribing  the  mode  of  obtaining  payment. 
If  they  had  designed  to  take  this  contract  out  of  the  operation 
of  the  general  rule,  they  would  have  expressly  stipulated  for  the 
payment  of  interest. 

The  plaintiff  has  no  just  cause  of  complaint  against  the  coun- 
ty. The  commissioners,  at  the  earliest  moment,  complied  with 
every  legal  obligation,  for  the  performance  of  the  contract,  on 
the  part  of  the  county.  They  promptly  tendered  him  all  that  he 
had  any  legal  right  to  demand — all  that  he  could  obtain  by  a 
suit  against  the  county.  He  ought  therefore  to  have  accepted 
the  warrants  in  liquidation  of  his  cause  of  action. 

There  is  a  clear  distinction  between  the  case  of  Madison 
County  vs.  Bartlett,  and  that  of  La  Salle  County  vs.  Simmons, 
5  Gilman,  513.  The  former  case,  like  the  present,  arose  out  of 
a  contract  made  with  a  county  in  the  course  of  its  legitimate 
business  transactions  ;  and  it  was  held,  that  the  county  was  not 
to  be  charged  with  interest,  in  the  absence  of  an  agreement  to 
pay  it.  In  the  latter  case,  the  county  had,  without  authority  of 
law,  or  color  of  right,  obtained  the  possession  of  money  belong- 
ing to  Simmons,  and  detaining  it  against  equity  and  good  con- 
science, it  was  required  to  make  compensation  for  the  injury 
inflicted  on  Simmons,  by  the  payment  of  interest,  in  the  way  of 
damages.  The  conclusion  to  be  drawn  from  these  decisions  is, 
that  counties  do  not  pay  interest  on  their  contracts,  except  in 
pursuance  of  an  express  agreemnt  to  do  so  ;  but  that  in  actions 
originating  in  torts,  they  are  liable  to  the  same  extent  as  private 
persons. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs. 

Judqment  reversed. 
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Matthias  B,   Denman,  plaintiff  in   error,   vs.  James   Bloomee, 

defendant  in  error. 

Error  to  Adams. 

An  agent  appointed  for  special  purpose,  cannot  go  beyond  the  scope  of  such  appointment 
and  bind  his  principal ;  nor  can  he  act  after  such  employment  ceases,  by  his  liaving  com- 
pleted the  business,  to  transact  which  he  \va"s  constituted  an  agent.  But  within  the  scope 
of  such  employment,  and  until  the  power  conferred  is  exhausted,  or  revoked,  the  agent 
can  bind  the  principal,  to  the  same  extent  that  the  principal  can  bind  himself. 

Each  party  asking  instructions  from  the  Court,  should  see  that  the  instructions  are  proper 
in  themselves.  It  is  not  sufficient  that  the  necessary  qualifications  of  them,  may  be  found 
in  the  instructions  given  for  the  opposing  party. 

This  was   an  action   of  assumpsit,  brought   by  Denman,  the 
plaintiff  in  error,  against   Bloomer,  defendant  in  error,  to  reco- 
ver money  paid  by  Denman  to  Bloomer,  agent.     Plea,  non-as- 
sumpsit.    The  plaintiff  proved  that,  in  July,  1848,  a  man  named 
Johnson,  came  down    the  Mississippi    riv^er  to   Quincy,  where 
Denman  lived,  with  a  raft  of  lumber.      Tliat  Johnson  re23resent- 
ed  to  said  Denman  that  said  raft    belonged  to  the  defendant, 
Bloomer;  it  having  been  taken  by  him  from  a  man  by  the  name 
of  Clinton,  in  payment  of  a  debt  due  from  Clinton  to  Bloomer  ; 
that  Denman  agreed  to  buy  said  raft  of  Johnson  ;  that  a  day  or 
two  after  the  terms  of  said  purchase  were  agreed  upon,  the  raft 
arrived,    Johnson    having    preceded  it  to    Quincy ;  that  it  was 
landed  at  a  place  where  the  clerk  of  Denman  was  not  willing  to 
receive  it,  on  account  of  the  inconvenience  of  taking  it  from  the 
water ;  that  it  was   moved  two  or  three  blocks  lower  down  the 
river,    to  a  place  designated  by  Denman's  Clerk,  and  landed ; 
that  said  clerk  did  not  think  the  raft  safely  landed,  and  so  ex- 
pressed himself  to  Johnson,  who  then  had  the  raft  in  charge; 
that  Johnson   replied  that  it  was  safe,  and  he  would  insure  it; 
that  the  person  in  charge  of  the  raft  left  it,  and  Johnson  went  to 
Denman's  office,    and  Denman  paid  Johnson  $300,  which  John- 
son paid  to  his  men.     The  balance  of  the  money  was  to  be  paid 
when  the  timber  should  be  taken  from   the  water  and  measured  ; 
the  timber  was  to  be   removed  from  the  water  at  Denman's  ex- 
pense.    The  next  morning  the  raft  was  gone.     At  the  request  of 
Johnson,  one  of  Denman's  men  went   down  the  river  in  search 
of  it,  in  a  small  boat,  with  other  men.     Johnson  went  down  on 
a  steamboat.     Denman's  man  found  the   raft  at  Hannibal ;  and 
when  Johnson,  who  had  gone  as  far  as  Alton,  was  apprised  by 
23 
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telegraph  of  this  fact,  he  returned  to  Qnincy,  settled  with  Den- 
man, and  agreed  that  he  would  take  said  raft  nnder  his  own 
charge,  and  repay  said  Denman  the  $300,  paid  by  him  to  John- 
son, and,  also,  the  expense  incurred  by  Denman's  man,  named 
I^aylor,  in  securing  said  raft  at  Hannibal.  Johnson  went  to 
Hannibal,  took  charge  of  the  raft,  and  took  it  down  the  river, 
and  said  I^aylor  returned  to  Quincy,  bringing  with  him  John- 
son's draft  for  $345,  drawn  on  said  Bloomer.  Johnson  had  ar- 
ranged with  Denman,  at  Quincy,  that  after  learning  the  amount 
of  expenses  from  Naylor,  he  would  give  Kaylor  a  draft  on  a  firm 
in  Hannibal,  or  on  his  principal.  Bloomer,  for  all  the  money  paid 
by  Denman;  which  draft  he  promised  should  be  paid  at  maturi- 
ty. The  draft  was  never  paid,  nor  any  of  the  money  advanced 
by  Denman. 

The  above  is  the  substance  of  the  testimony  of  "Woodruff,  who 
was  Denman's  clerk.     The  said   ITaylor,  Denman's  agent,  testi-  ^ 
fied,  in  substance,  the  same  matters. 

Aaron  Denman,  the  father  of  plaintifl",  testified,  that,  in  Au- 
gust, 1848,  being  on  his  way  to  Galena,  he  took  with  him  John- 
solin's  draft  on  Bloomer,  for  acceptance.  Bloomer  was  unwilling 
to  accept  said  draft,  until  he  had  heard  further  from  said  John- 
son ;  but  said  the  draft  should  be  paid,  and  admitted  that  John- 
son was  his  agent,  and  requested  one  E.  N.  Turner  to  write  on 
the  face  of  said  draft  that  he  declined  accepting  it,  on  the 
ground  that  he  had  not  heard  from  Johnson  on  the  subject,  "  but 
acknowledged  Mr.  James  M.  Johnson  to  be  his  legal  and  authori- 
zed agent."  This  was  written  on  the  draft  by  said  Turner,  at 
the  request  of  Bloomer,  and  in  his  presence.  The  witness  be- 
lieves that  he  told  Bloomer  on  what  account  the  draft  was  drawn 
by  Johnson,  in  favor  of  plaintift",  Denman.  The  plaintiff,  also, 
gave  in  evidence  said  draft,  with  the  endorsement  above  stated 
on  its  face.  The  defendant  produced  the  said  Johnson  as  a  wit- 
ness, who  testified  that  one  Clinton  was  the  owner  of  said  raft ; 
that  Clinton  brought  it  to  Galena,  where  Bloomer  lived  ;  that 
Clinton  was  in  debt  to  Bloomer,  and  it  was  agreed  between 
Clinton  and  Bloomer,  that  the  raft  should  be  sent  to  market  at 
Clinton's  expense,  and  that  Johnson,  who  was  Bloomer's  clerk 
should  go  down  the  river  and  make  sale  of  the  raft,  and,  after 
paying  expenses,  the  j^roceeds  should  be  paid  over  to  Bloomer 
on  Clinton's  debt ;  the  raft  was  to  be  sent  to  market  at  Clinton's 
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expense  and  risk,  and  he  was  to  pay  Johnson,  and  Johnson  was 
to  be  his  agent  for  the  purpose  of  selling  the  raft,  and  Bloomer's 
agent  for  the  purpose  of  receiving  the  money.  The  witness 
came  down  the  river  in  advance  of  the  raft,  to  Keokuk.  When 
the  raft  arrived  at  Keokuk,  witness  came  down  to  Quincy,  and 
made  the  sale.  He  denies  that  he  represented  to  Denman  that 
Bloomer  was  the  owner  of  the  raft,  or  that  he  was  Bloomer's 
agent  to  sell  the  raft.  His  account  of  the  landing  of  the  raft, 
and  the  payment  of  the  S300,  by  Denman,  is  substantially  cor- 
rect, except  that  he  says  he  deemed  the  delivery  of  the  raft 
complete.  He  admits  that  he  drew  the  draft  on  Bloomer,  given 
in  evidence,  under  the  circumstances  detailed  by  the  other  wit- 
ness, but  says  he  had  no  authority  to  draw  the  draft,  but  thought 
he  had  been  badly  used  by  the  plaintiff ;  was  among  strangers, 
in  a  difficulty,  and  was  determined  to  extricate  himself  in  the 
best  way  he  could.  The  witness  took  the  raft  at  Hannibal,  sold 
it,  and  paid  the  proceeds,  after  deducting  expenses,  to  Bloomer. 
Witness  was,  and  had  been  for  several  years,  the  clerk  of 
Bloomer,  and  his  agent  in  transacting  the  business  of  Bloomer, 
who  is  a  lumber  dealer,  and  received  a  salary  from  Bloomer, 
which  continued  to  run  whilst  engaged  in  this  expedition  down 
the  river,  though  he  was  also  paid  for  this  trip  by  Clinton. 

In  the  progress  of  the  trial,  the  following  instructions  were 
given,  at  the  instance  of  the  defendant  :  1.  The  Court  is  asked 
to  instruct  the  jury,  for  the  defendant,  that  if  they  believe  from 
the  evidence  that  the.  raft  of  lumber  belonged  to  Clinton,  and 
was  intrusted  by  Clinton  to  Johnson,  to  be  sold  on  his,  Clinton's, 
account,  and  to  be  at  the  risk  and  cost  of  Clinton,  until  it  was 
sold,  that  then  Bloomer  is  not  liable  for  any  costs  or  expenses 
incurred  on  account  of  the  raft,  although  the  proceeds  of  the 
raft  when  sold  were  paid  over  to  Bloomer,  on  a  debt  due  him 
by  Clinton.  2.  That  if  they  believe  from  the  evidence  that  the 
raft  was  the  property  of  Clinton,  and  was  to  be  carried  to  mark- 
et at  the  expense  and  cost  of  Clinton,  and  not  at  the  cost  of 
Bloomer,  and  that  Johnson  was  acting  for  Clinton,  and  at  his 
request,  in  the  sale  of  the  lumber,  that  then  Bloomer  would  not 
be  responsible  for  money  received  or  expenses  incurred  by  John- 
son, in  getting  the  raft  to  market.  3.  That  the  fact  of  Johnson 
being  along  with  the  raft,  for  the  purpose  of  receiving  the  money, 
and  paying  it  over  to  Bloomer,  on  Clinton's  account,  would  not 
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authorize  Johnson  to  bind  Bloomer  for  expenses  incurred  in 
taking  the  raft  to  market,  if  the  jury  believe  from  the  evidence 
that  the  raft  was  the  property  of  Clinton,  and  to  be  taken  to 
market  at  Clinton's  expense.  4.  That  the  fact  of  Johnson  be- 
ing the  clerk  of  Bloomer,  and  engaged  in  transacting  business 
for  him,  would  not  authorize  Johnson  to  bind  Bloomer  for  expen- 
ses incurred  by  Clinton,  in  reference  to  Clinton's  business.  5. 
That  the  jury  ought  not  to  find  a  verdict  against  Bloomer  in  this 
case,  unless  they  believe  from  the  evidence,  that  the  raft,  on  ac- 
count of  which  the  money  was  obtained,  was  the  property  of 
Bloomer ;  or  that  Johnson  had  authority  from  Bloomer  to  bind 
him  for  debts  contracted  on  account  of  said  raft.  6.  That  if  the 
jury  believe  from  the  evidence  that  Johnson  drew  a  draft  in  fa- 
vor of  Denman  on  Bloomer,  without  authority  from  Bloomer  to 
do  so,  that  then  Bloomer  would  not  be  responsible  for  the  amount 
of  said  draft,  but  that  Denman  would  have  to  look  to  Johnson 
for  the  amount  of  said  draft.  7.  That  unless  the  jury  believe 
from  the  evidence  that  Bloomer  is  indebted  to  Denman,  for  mo- 
ney lent  by  Denman  to  Bloomer,  or  for  money  paid  by  Denman 
to  Bloomer,  at  Bloomer's  request,  or  for  money  received  by 
Bloomer  for  Denman,  or  for  money  found  to  be  due  from 
Bloomer  to  Denman,  on  a  settlement  of  accounts  between  them, 
that  then  they  will  find  -a  verdict  for  the  defendant.  8.  That 
even  if  the  jury  believe  from  the  evidence  that  the  raft  in  ques- 
tion belonged  to  the  defendant,  Bloomer,  and  that  he  sent  John- 
son down  the  river  with  said  raft,  to  sell  as  his,  Bloomer's,  agent, 
and  pay  the  proceeds  of  such  sale  to  Bloomer,  and  if  the  jury 
further  believe  from  the  evidence  that  said  Johnson,  in  pursu- 
ance of  his  said  agency,  sold  the  said  raft  to  Denman,  and  deliv- 
ered it  to  Denman's  agent,  at  the  place  specified  by  him  for  that 
purpose,  and  that  Denman  thereupon  paid  said  Johnson  a  part 
of  the  purchase  money  of  said  raft,  then,  under  these  circum- 
stances, the  said  Johnson  would  not  have  any  right  to  rescind 
said  sale,  and  draw  a  draft  upon  Bloomer  for  the  amount  paid 
him  by  Denman  ;  nor  would  Bloomer  be  legally  bound  to  repay 
Denman  the  amount  so  paid  by  him  to  Johnson, 

To  the  giving  of  these  instructions  the  plaintiff  excepted. 
The  plaintift'  then  moved  the  Court  to  give  the  following  instruc- 
tions, which  was  done  :  1.  If  the  jury  believe  from  the  evi- 
dence that  Johnson  was  the  duly  authorized  agent  of  Bloomer ; 


DECEMBER  TERM,  1849.  181 

Denman  vs.  Bloomer. 

that  as  such  agent  he  had  control  of  said  raft ;  that  he  repre- 
sented to  Denman  that  Bloomer  was  the  owner  of  said  raft ;  that 
Denman,  relying  on  his  representations,  dealt  with  Johnson  in 
relation  to  said  raft  nnder  the  belief  that  Bloomer  was  the  owner 
thereof,  that  belief  having  been  induced  by  the  representations 
of  Johnson,  then  Bloomer  is  not  permitted  in  this  suit  to  deny 
that  he  was  the  owner  of  said  raft.     In  such  cases  the  principal 
is  bound  by  the  representations  of  his  agent,  made  at  the  time 
of  transacting  the  business  about  which  the  representations  were 
made.      2.  If  the  jury  believe  from  the  evidence  the  facts  upon 
which  the  first  instruction  is  predicated,  in  regard  to  the  agency 
and  representations    of   Johnson  ;    and  if    they  further  believe 
from  the  evidence,  that  after  said  raft  broke  from  its  fastenings, 
said  Johnson  took  charge  of  said  raft,  in  behalf  of  his  principal, 
and  on  a  settlement  with  the  plaintifi",  promised,  on  behalf  of  the 
defendant,  to  repay  said  plaintiff  whatever  money  had  been  paid 
and  expended  by  said  plaintitf  about  said  raft,  then  no  question 
arises  in  the  case  about  the  delivery  of  said  raft  to  the  plaintiff, 
before  said  raft  broke  from  its  fastenings,  and  the  jury  will  find 
for  the  plaintiff  a  verdict  for  such  amount  as  he  may  have  paid 
upon  and  about  said  raft,  with  interest  thereon  from  the  time 
such  amount  was  to  be  repaid  to  said  plaintiff.     3.  If  the  jury 
believe  from  the  evidence  that  the  agent  of  the  defendant,  duly 
authorized  by  the  defendant  to  transact  his  business  in  relation 
to  said  raft,  admitted,  in  a  settlement  with  the  plaintiff  of  the 
business  arising  from  said  raft,  that  the  sum  of  $345  was  due 
to  the  plaintiff"  from  the  defendant,  then  such  admission  is  the 
same  as  if  it  had  been  made  by  the  defendant  himself.     An  ad- 
mission by  a  man's  agent,  in  relation  to  business  which  he  is 
authorized   to   transact,  and    made  at  the  time  of  transacting 
such  business,  is  regarded  by  the  law  as  an  admission  of  the  prin- 
cipal himself.     4.  If  the  jury  believe   from    the   evidence   that 
Denman  paid  a  certain  sum  of  money  to  Johnson,  as  agent  of 
Bloomer,  which  money  Johnson  was  authorized  to  receive,  and 
did  receive,  as  agent  of  Bloomer,  and  used  for  Bloomer's  bene- 
fit, then  the  jury  will  find  for  the  plaintiff"  a  verdict  for  such  sum, 
with  interest  thereon  from  the  time  such  money  was  agreed  to 
be  repaid. 

.  The  defendant  then  moved  the  Court  to  give  the  following 
instruction;    which    the    Court    accordingly    gave:-     9.  That 
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altliougli  the  jury  may  believe  from  the  evidence  that  Johnson 
was  Bloomer's  agent,  and  in  his  employ  for  the  transaction  of  his, 
Bloomer's  business,  that  this  would  not  authorize  Johnson  to 
bind  Bloomer  for  debts  incurred  in  relation  to  the  business  or 
property  of  other  persons.  And  if  they,  also,  believe  from  the 
evidence  that  the  raft  was  the  property  of  Clinton,  that  then 
Johnson  would  have  no  right  to  bind  Bloomer  for  the  expenses 
of  said  raft,  notwithstanding  he  was  Bloomer's  agent  at  the  same 
time,  for  other  purposes. 

To  the  giving  of  this  instruction  plaintiff,  also,  excepted. 

The  following  instruction  was  given,  at  the  instance  of  the 
plaintiff:  5.  The  jury  are  further  instructed,  that  the  instruc- 
tions asked  and  given  for  the  defendant  in  this  case,  while  they 
lay  down  correct  principles  of  law,  are  yet  to  be  taken  by  the 
jury,  subject  to  the  modifications  to  be  drawn  from  the  instruc- 
tions given  for  the  plaintiff  in  this  case,  relative  to  the  manner 
in  which  an  agent  can  bind  his  principal,  and  in  relation  to  the 
manner  in  which  a  man  may  be  estopped  from  denying  what  his 
duly  authorized  agent  has  represented  to  other  persons  dealing 
with  such  agent. 

The  defendant  then  moved  the  Court  to  give- the  following  in- 
struction:  10.  That  the  plaintiff's  instructions  are  given  sub- 
ject to  all  the  modifications  contained  in  those  given  on  behalf 
of  defendant ;  which  the  Court  accordingly  gave,  and  the  f)lain- 
tiff  excepted.  The  jury  found  a  verdict  for  the  defendant.  A 
motion  for  a  new  trial  was  made,  and  overruled,  and  judgment 
given  for  the  defendant.  Cause  heard  before  Minshall,  Judge, 
at  June  term,  1849.  The  plaintiff  sues  out  the  writ  of  error,  and 
brings  the  cause  to  this  Court. 

In  support  of  the  motion  for  a  new  trial,  the  plaintiff  filed  his 
afiidavit,  stating  that  he  had  been  greatly  surprised  by  that  por- 
tion of  the  testimony  of  Johnson  which  stated  that  he,  Johnson, 
was  the  agent  of  Clinton,  and  not  of  Bloomer,  in  selling  the  raft; 
and  that  he  had  no  witness  present  at  the  trial  to  rebut  this 
statement,  but  that  he  could  rebut  that  portion  of  the  testimony 
by  divers  persons,  whom  he  named :  the  affiant  never  having 
heard,  prior  to  the  trial,  the  name  of  Chnton  in  connection  with 
the  transaction. 

The  plaintiff  assigns  for  error,  the  giving  of  the  instructions 
for  defendant,  and  the  refusal  to  grant  a  new  trial. 
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Williams  &  Lawkence,  for  plaintiff  in  error : 

The  first  instruction  was  wrong,  because  founded  on  a  partial 
view  of  the  case,  and  because  it  takes  from  the  consideration  of 
the  jury,  altogether,  the  facts  which  the  plaintiff's  evidence  un- 
deniably tended  to  prove,  and,  as  we  contend,  did  satisfactorily 
prove.  This  instruction  directs  the  jury  to  find  for  the  defend- 
ant, if  they  believe  merely  that  the  raft  belonged  to  Clinton,  and 
was  intrusted  by  him  to  Johnson,  to  be  sold.  Yet  there  was 
strong  evidence  to  show  that  Johnson  was  Bloomer's  agent,  and 
that  Denman  dealt  with  him  as  such :  and  that  in  such  dealino-s 
Johnson  represented  to  Denman  that  the  raft  was  Bloomer's.  If 
the  jury  believed  this  evidence,  then  Bloomer  was  estopped  to 
deny  that  the  raft  was  his,  although  in  point  of  fact  it  belonged 
to  Clinton.  1  Greenleaf  Ev.,  249,  sec.  207-8 ;  ibid,  sects.  113, 
114.  The  first  instruction,  then,  should  have  received  such  a 
qualification  as  the  following  :  "  Unless  the  jury  further  believe 
that  Johnson  was  the  authorized  agent  of  Bloomer,  in  regard  to 
this  raft,  and  that  in  selling  said  raft  to  Denman  he  represented 
it  to  be  Bloomer's  property,  and  that  he  was  Bloomer's  agent, 
and  Denman  dealt  with  him  in  the  manner  he  did  on  the  faith  of 
such  representations,  in  which  case  they  must  find  for  the  plain- 
tiff"." "  When  the  language  of  an  instruction  as  asked  is  calcu- 
lated to  mislead  the  jury,  it  should  be  so  modified  or  changed  as 
to  prevent  such  a  result."  Hays  vs.  Borders,  1  Gilm.,  66.  A 
party  asking  instructions  must  either  confine  them,  (if  they  are 
of  partial  application  only,)  in  terms,  to  the  particular  issue  to 
which  they  were  intended  to  apply ;  or  must  modify  them  in 
such  a  manner  as  will  make  the  jury  aware  that  it  is  only  in  the 
event  that  other  issues  are  not  found  against  him,  that  they  can 
base  their  verdict,  if  supported  by  facts,  on  the  law,  asked  in 
his  favor  by  him.  Valandingham -y-s.  Huston,  4  Gilm.,  127.  As 
an  instance  of  how  the  Court  should  and  does  modify  instruc- 
tions, when  of  partial  application,  in  cases  where  there  are  not 
different  issues  but  conflicting  evidence,  see  Baxter  vs.  The 
People,  3  Gilm.,  383.  The  law  of  1846-7  in  regard  to  instruc- 
tions, does  not  change  this  rule.  Bunn  vs.  The  People,  4  Gilm., 
441.  The  fourth  instruction  was  manifestly  wrong,  for  it  asserts 
the  extraordinary  proposition  that  an  agent  cannot  bind  his  prin- 
cipal for  expenses  incurred  by  a  third  person,  in  reference  to 
such  third  person's  business,  though  it  is  equally  the  business  of 
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the  agent's  principal.     As  applicable  to  this  case  the  instruc- 
tion says,  that  Johnson  could  not  bind  Bloomer,  in  reference  to 
Bloomer's  business,  if  it  was  also  the  business  of  Clinton.     The 
fifth  instruction  is  liable  to  the  same  objections  urged  to  the  first. 
The  sixth  instruction  was  clearly  wrong,  since  it  goes  upon  the 
idea  that  the   suit  was  brought  upon  the   draft ;  which  was  not 
the  fact.     The  seventh  instruction  was  designed  and  calculated 
to  mislead  the  jury,  and  could  have  no  other  efiect,  and  submit- 
ted to  the  jury  a  question  of  law.     The  eighth  instruction  asserts 
a  proposition  of  law  that  is  clearly  wrong.     A  special  agency 
includes  general  powers  as'to  the  object  of  the   special  agency. 
The  case  of  Anderson  vs.  Coonley,  21  Wend.,  279,  is  decisive 
as  to  tliis  point.     So  also  the  note   to  Story  on  Agency,  8d  edi- 
tion, page  148,  sec.  127.     But  this  instruction,  in  substance,  di- 
rects the  jury  that  even  a  general  agent  cannot  rescind  a  sale. 
The  ninth  instruction  is  open  to  the  same  objections  urged  to 
the  first   and   fourth.     Where   an  erroneous  instruction  of  the 
Judge  could  have  influenced  tlie  jury,  a  new  trial  will  be  grant- 
ed.    Lane  vs.   Crombie,  12  Pick.,  177 ;  Boyden  vs.   Moore,  5 
Mass.,   371 ;  Pate  vs.  The  People, '  3  Gilm.,    661 ;  Snyder  vs. 
Lapamboise,  Breese,  268  ;  Elting  vs.  Bank  of  U,  S.,  6  Pet.   Con. 
Eep.,  220 ;  Wilson  vs.  Rastall,  4  Term  R.,  758,  bottom  paging ; 
Wilhams  vs.  Cheesbrough,  4  Conn.,  362.     And  this,  though  the 
evidence  may  have  justified  the    verdict.     Leonard  vs.   Smith, 
11  Met.,  330;  James  vs.  Langdon,  7  B.  Monroe,  193;  Wardell 
vs.  Hughes,    3  Wend.,  419 ;  Gaines  vs.  Buford,  1  Dana,  602 ; 
Gillespie  vs.  Gillespie,  2  Bibb,  89.     To  show  how  decisive  is  a 
misdirection  of  the  Court  on  amotion  for  new  trial,  as  compared 
with  other  causes,  see   Graham    on  New  Trials,  page  265,  and 
cases  cited;  3  J.  E.,  180  ;  Holliday  vs.  Atkinson,  11  Eng.  Com. 
Law,  287.     As   to  the  afiidavit :  cases   in  which  new  trial  has 
been  granted  to  plaintifi^,  on  ground  of  surprise :     Peterson  vs. 
Barry,  4  Binney,  481 ;  Weak  vs.  Callaway,  7  Price,  677,  quoted 
Graham  on   New   Trials,  183 ;  Edie   vs.   East  Ind.  Co.,  1  W. 
Black.,  295 ;  Niles  vs.  Brackett,  15  Mass.,  359,  marginal  paging. 
Further  as  to    surprise:     McFarland  U6\  Clark,    9   Dana,    134; 
Cutler  vs.  Rice,   14    Pick.,   494;    Millan   vs.   Field,    3   A.  K. 
Marsh.,  110.     The  new  evidence  disclosed  in  the  afiidavit  is  not 
cumulative.     Cumulative  evidence  is  evidence  of  the  same  kind, 
to  the  same  point ;  and  an  admission  of  a  party  is  not  cumula- 
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tive.     Parker  vs.  Hardy,  24  Pick.,  248  ;  Schlencker  vs.  Risley, 
3  Scam.,  487. 

R.  S.  Blackwell,  for  defendant  In  error : 

1.  There  was  a   complete  and  perfect  sale  and  delivery  of  the 
raft  to  Denman,     Wing  vs.  Clark,  24  Maine  R.,   366 ;  Lansing 
vs.  Turner,  2  John.  R.,  13  ;  Smith  vs.  Nevill,  Walker's  R.,  370. 
Whether  the  sale  was  complete  or  not,  is  a  question  of  fact  for 
the  jury.     De  Rudder  vs.  McKnight,  13  John.  R.,  293 ;  Byer  vs. 
Elvine,  2  Gil.,  162  ;  9   Pick.,  209-10  ;  Hondlette  vs.    Tallman, 
14   Maine  R,   400  ;  Blenkensop  vs.   Clayton,    2  Eng.  C.    L.  R., 
230-1 ;   Phillips  vs.  Bristolli,  9  Eng.    C.   L.  R.,  162 ;    Chaplin 
vs.  Rogers,  1  East  R.,  192 ;  Caldwell  vs.  Smith,  3  and   4  Dev. 
&  Bat.,  64.     If  the  sale  was  actually  completed,  Johnson,  being 
a  special  agent,  had  no  authority  to  rescind  the   sale.     Story 
Agency,  sec.   96  ;  Bradford   vs.  Bush,  10  Ala.  R.,  389 ;  Peters 
vs.  Ballistier,  3  Pick.  R.,  503 ;  Thorndike  vs.  Godfrey,  3  Green, 
R.,  429 ;  Rossiter  vs.   Rossiter,  8   Wend,    Rep.,  494.     Whether 
Johnson  did  exceed  his  authority,  in  rescinding  the  sale,  was  also 
a  question  of  fact,  proper  to  be   left  to  the  jury.     McMorris  vs. 
Simpson,  21  Wend.  R.,  610 ;  Mechanics'    Bank  vs.  Bank  of  Co- 
lumbia, 4  IT.  S.  Cond.  R.,   6Y1.     The  acts  of  Bloomer  do  not 
amount  to  a  ratification  of  the  contract,  because  he  did  not  pos- 
sess a  full  knowledge  of  all  of  the  facts  of  the  case.     O wings 
vs.  Hull,  9   Peters,  628-9 ;  Thorndike  vs.   Godfrey,  3  Greenl. 
R.   429.     The  circumstances   negative  the   idea  of  a  ratification 
and    promise.     Peters  vs.  Ballistier,  3  Pick.,    604-5.     And    if 
Bloomer  made  one,  it  is   nxidum  pactum.     Fenn  vs.  Harrison,  3 
T.  R.,  754;  May  vs.  Coffin,  4  Mass.,  341.     2.  Whether  Johnson 
was  the  agent  of  Bloomer  or  Clinton,  was  a  fact  for  the  jury  to 
determine.     The  declarations  of  Johnson  were  not  competent 
evidence  to  establish  the  fact  that  he  was  the  agent  of  Bloomer. 
2  Stark.    Ev.   34-5  ;   1  Greenl.   Ev.,    137,  sec.  113  ;    Story  on 
Agency,  sec.  135  ;  2  Greenl.  Ev.,  46,   sec.  59-60.     3.  If  Clin- 
ton was  the  owner  of  the  raft,  and  Johnson  was  his  agent  in  the 
sale  and  rescission  of  the  contract,  this  action  cannot  be  main- 
tained against  Bloomer,  because  there  is   no  privity  between  him 
and  Denman.     England  vs.  Clark,  4  Scammon,   486,  489,  493  ; 
Williams  vs.   Everett,  ]4  East,  598  ;  Tiernan  vs.  Jackson,  5  Pe- 
ters, 699,  603.     The  Court  will  not  disturb  the  verdict  of  a  jury, 
24 
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unless  it  is  manifestly  and  palpably  contrary  to  the  evidence  in 
the  case.  Dawson  vs.  Robbins,  5  Gilman,  Y2 ;  Kincaid  vs. 
Tarner,  2  Gilm.,  618.  Nor  merely  for  the  reason  that  upon 
Buch  evidence  they  would  have  found  differently.  Wendell  vs. 
Stafford,  12  K  H.  E.,  171.  Nor  where  the  credibility  of  wit- 
nesses is  to  be  considered,  presumptions  to  be  raised,  and  in- 
ferences to  be  made,  and  where  the  nature  of  the  evidence  is 
such  that  different  persons  might  reasonably  have  different  im- 
pressions of  the  case.  Wendell  vs.  Stafford,  12  'N.  H.  E..,  ITl. 
Nor  in  any  case  where  the  Court  is  satisfied,  from  an  inspection 
of  the  whole  record,  that  justice  has  been  done.  Peck  vs. 
Land,  2  Kelly  E,.,  16.  Nor  will  a  new  trial  be  granted  because 
the  Court  below  misdirected  the  jury  on  a  question  of  law,  if 
this  Court  can  see  from  the  whole  record,  that  the  verdict  is 
right.  Greenup  vs.  Stoker,  3  Gilm.,  202  ;  Leigh  vs.  Hodges,  3 
Scam.,  15;  Gelett -ys.  Sweat,  3  Gilm.,  644;  Seare  ■y^.  Prentice, 
8  East,  348  ;  Edmondson  vs.  Muchell,  2  T.  E.,  4 ;  Estwick  vs. 
Carlland,  5  T.  E.,  426 ;  Fleming  vs.  Gilbert,  3  Johnson,  528  ; 
Llarris  vs.  Doe,  4  Blackford,  370.  Nor  can  a  plaintiff"  claim  a 
new  trial  because  he  was  surprised  by  the  evidence  of  the  de- 
fendant. Cummings  vs.  Walden,  4  Blackf.,  370  ;  Jackson  vs. 
Eoe,  9  John.,  77  ;  Ford  vs  Tilly,  2  Salk.,  653  ;  Price  vs.  Brown, 
1  Strange,  691 ;  Alexander  vs.  Byron,  2  John.  Ca.,  318  ;  Knox 
vs.  Work,  5  Binn.,  582,  and  note ;  Marriott  vs.  Hampton,  7  T. 
E.,  142.  The  affidavit  is  not  set  out  in  the  record,  and  this 
Court  cannot,  therefore,  take  notice  of  it.  Petty  vs.  Scott,  5 
Gilm.,  209. 

BKOWisriNG  &  BusHNELL,  on  same  side  : 

L  There  was  in  this  case  a  complete  and  perfect  sale  and  de- 
livery of  the  raft  to  Denman,  sufficient  to  vest  the  title  in  him. 
1.  Where  there  has  been  a  delivery  of  the  goods,  actual  or 
virtual,  and  no  further  act  remains  to  be  done  by  the  vendor, 
the  title  of  the  property  passes  to  the  vendee ;  even  where  some 
act  remains  to  be  done  by  the  vendor,  and  the  transaction  shows 
the  parties  understood  the  sale  to  be  complete,  and  where  the 
delivery  is  in  the  only  convenient  mode,  the  title  passes,  Hinde 
vs  Whitehouse,  7  East.,  558,  571 ;  Jewell  vs.  Warren,  12  Mass., 
309  ;  Boynton  vs.  Yesey,  24  Maine,  286  ;  Macomber  vs.  Parker, 
13  Pick.,  175;    Sudwig  vs.  Fuller,    17  Maine,  162;  Hollings- 
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worth  m.  Bales,  2  Black.,  340 ;  Jennings  vs.  Webster,  7  Cow., 
256  ;  14  Wend.,  664-5-7.  It  is  only  where  some  act  remains 
to  be  done  by  the  vendor,  without  which  the  vendor  has  no  right 
to  take  possession  of  the  goods,  and  until  which  is  done  they 
remain  in  the  power  and  control  of  the  vendor,  that  the  ques- 
tion as  to  whether  an  act  is  to  be  done  is  material.  The  act 
must  be  one  which  is  to  be  done  by  the  vendor,  and  in  the  na- 
ture of  a  condition, precedent.  Davis  vs.  Hill,  3  'N.  Hamp.,  382 ; 
Hanson  vs.  Meyer,  6  East.,  615,  and  note ;  The  People  V3. 
Haynes,  14  Wend.,  564-5,  567 ;  Outwater  vs.  Dodge,  7  Cow., 
85.  2.  Where  there  is  an  actual  delivery  of  property,  the  sale 
is  complete,  though,  by  the  understanding  of  the  parties,  some- 
thing is  still  to  be  done.  The  doctrine,  that  some  act  to  be 
done  prevents  the  completion  of  the  sale,  applies  only  to  cases 
of  symbohcal  delivery,  not  to  cases  where  there  is  an  actual 
delivery.  The  delivery  is  to  be  made  according  to  the  nature  of 
the  property.  Sumner  vs.  Hamlet,  12  Pick,  76,  82 ;  Macomber 
vs.  Parker,  13  Pick.,  175;  Boynton  vs.  Vesey,  24  Maine,  286; 
Jackson  vs.  Warren,  12  Mass.,  309.  The  real  question  is  not  as 
to  whether  some  act  is  to  be  done,  but  whether,  under  the  ac- 
tual arrangement,  the  vendee  has  the  right  to  possession,  before 
it  is  done.  If  so,  the  delivery  is  complete.  Sudwig  vs.  Fuller, 
17  Maine,  162  ;  Boynton  vs.  Yesey,  24  Maine,  286.  Thus  the 
delivery  of  a  part  is  a  delivery  of  the  whole,  and  the  title  to  the 
balance  is  passed,  though  it  yet  remains  to  be  separated  from 
the  mass.  Damon  vs.  Osborn,  1  Pick.,  476,  481 ;  Parks  vs. 
Hall,  2  Pick.,  206  ;  Sheby  vs.  Hayward,  2  H.  Black.,  504,  609. 
3.  Indeed,  as  between  the  vendor  and  vendee,  at  common 
law,  no  delivery,  actual  or  symbolical,  is  necessary.  The  com- 
pletion of  the  bargain  is,  at  common  law,  all  that  is  required  to 
pass  the  title.  Delivery  becomes  necessary  as  to  third  parties 
under  the  statute  of  frauds.  2  Black.  Com.,  488  ;  Willis  vs. 
Willis,  6  Dana,  48 ;  Shumway  vs.  Eutter,  7  Pick.,  56 ;  same 
case,  8  Pick,  443 ;  Haskell  vs.  Greely,  3  Greeul.  425  ;  McCoy 
vs.  Moss,  5  Porter,  88  ;  The  State  vs.  Fuller,  5  Iredell,  26 ;  Par- 
sons vs.  Dickinson,  11  Pick.,  362  ;  Hosban  vs.  Brawell,  16  Ohio, 
509  ;  Eucker  vs.  Cross,  5  N.  Hamp.,  579 ;  Champion  vs.  Searl, 
3  Pick.,  38,  42.  Where  the  terms  of  the  sale  are  agreed  on  and 
the  bargain  struck,  every  thing  the  seller  has  to  do  with  the 
goods,  before  the  vendee  has  the  right  to  take  the  possession  of 
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them,  is  complete,  the  contract  of  sale  becomes  absolute,  and 
the  property  of  the  goods  is  in  the  buyer,  and  if  destroyed  by 
fire  or  other  accident  he  must  suffer  the  loss.  "Wing  vs.  Clark, 
24  Maine,  366;  Lansing -ys.  Turner,  2  John.,  13;  2  Sup.  U.  S. 
Dig.,  715,  sec.  113  ;  Smith  vs.  Nevill,  Walker  Rep.,  113.  In 
this  case  there  was  nothing  to  be  done  in  part,  the  sale  was  a 
unit ;  the  measuring,  so  far  as  the  bill  of  exceptions  show,  might 
and  was  only  for  the  satisfaction  of  Denman.  6  East.,  626  ;  5 
Bos.  &  PuL,  69.  4.  Whether  there  has  been  a  completion  of 
the  sale  by  delivery,  is  often  a  question  as  to  the  understanding 
and  intention  of  the  parties  at  the  time  ;  it  depends  on  circum- 
stances, the  nature  and  situation  of  the  property,  the  agreement 
and  understanding  of  the  parties.  Whether  the  sale  has  been 
completed  is  a  question  of  fact  for  the  jury.  De  Rudder  vs. 
McKnight,  13  John.,  293  ;  Byer  vs.  Elmire,  2  Gil.,  151,  162  ;  19 
Pick.,  209-10 ;  Mason  vs.  Leshbarrow,  1  H.  Black.,  351-363-4 ; 
Phillips  us.  Bristolli,  9  Eng.  Com.  Law,  162 ;  Lansing  vs.  Tur- 
ner, 2  John.,  13,  lY;  Hondlette  vs.  Tallman,  14  Maine  R.,  400; 
Caldwell  vs.  Smith,  3  and  4  Dev.  and  Batt.,  64 ;  Chaplin  vs. 
Rogers,  1  East.,  192 ;  Blenkinsop  vs.  Clayton,  Eng.  Com.  Law 
Rep.,  230.  5.  There  was  no  privity  of  contract  between 
Bloomer  and  Denman.  The  action  for  money  had  and  received 
is  based  on  privity.  The  surplus  fund  was  received  on  Bloom- 
er's own  account,  as  of  Clinton.  Campbell  vs.  Trumbull,  3  Gil. 
602 ;  Tiernan  vs.  Jackson,  5  Pet.,  580,  594,  598,  599,  600 
England  vs.  Clark,  4  Scammon,  486,  489,  493  ;  14  East.,  582 
Chitt.  Cont.  480,  484,  a. 

11.  Johnson  was  the  special  agent  of  Clinton  for  some  purpo- 
ses, and  the  agent  of  Bloomer  for  others.  The  most  that  could 
be  said  from  any  view  of  the  evidence,  is  that  he  was  the  spe- 
cial agent  of  Bloomer  to  sell  Bloomer's  raft,  as  assumed  in  one 
of  defendant's  instructions.  Having  as  special  agent  made  the 
sale  and  received  a  part  of  the  purchase  money,  he  could  not 
cancel  the  sale,  or  rather,  as  it  in  fact  would  be,  re-purchase  the 
property.  The  power  to  sell  the  raft  for  Bloomer  would  give 
him  no  power  to  buy  lumber,  and  bind  him  for  the  purchase 
money.  The  distinction  between  a  general  and  special  agent  is 
well  settled.  1.  A  person  authorized  to  do  a  particular  act,  or 
purchase  or  sell  a  particular  parcel,  is  a  special  agent.  A  per- 
son employed  to  do  all  acts,  or  purchase  or  sell  all  goods  re- 
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quired  in  a  particular  business  employment,  is  a  general  agent. 
Story  on  Agenc^y,  sees.  17,  3  8,  19,  and  notes  to  pages  122  and 
131  ;  Rossiter  vs.  Rossiter,  87  Wend.,  494 ;  Peters  vs.  Ballistier, 
3  Pick.,  495  ;  Jacques  vs.  Todd,  3  Wend.,  91 ;  Fenn  vs.  Harri- 
son, 3  T.  R.,  Y54 ;  Beals  vs.  Allen,  18  John.,  363.  Johnson  could 
be  the  special  agent  of  Clinton  for  one  purpose,  whatever  might 
be  his  relations  to  Bloomer  for  other  purposes.  12  Pick.,  82. 
2.  A  special  agent  can  bind  his  principal  only  to  the  extent  of 
his  special  authority,  and  his  powers  will  be  strictly  construed. 
The  acts  of  agents  do  not  derive  their  validity  from  purporting 
to  be  done  within  the  scope  of  their  powers.  They  must  be  so 
done  in  fact.  The  person  dealing  with  him  must  know  the  ex- 
tent of  his  authority.  Story's  Eq.  sees.  80,  92,  96,  98,  99,  114, 
121,  125,  131,  and  note  183;  14  Eng.  Com.  Law,  43-4;  Me- 
chanics' Bank,  vs.  Bank  of  Columbia,  4  Cond.,  671.  The  extent 
of  authority  of  an  agent  is  a  question  for  the  jury.  21  Wend., 
610  ;  1  Pet.,  289-90.  3.  Even  a  general  agent  will  be  confined 
to  the  employment  in  which  he  is  engaged,  however  broad  and 
comprehensive  the  terms  in  which  his  general  power  is  given. 
These  cases  show  the  strictness  of  construction  applied  to  the 
powers  of  agents,  whether  general  or  special.  Story's  Ag.,  sees. 
21,  22,  62,  69  ;  Rossiter  vs.  Rossiter,  8  Wend.,  494  ;  Atwood  vs. 
Munnings,  14  Eng.  Com.  Law,  45;  Kilgour -ys.  Finlyson,  1  H. 
Black.,  155  ;  Nixon  V6\  Hyserott,  5  John.,  58;  Potter  vs.  Den- 
nison,  5  Gilm.,  590,  598,  599.  As  to  the  livery  stable  case  in  3 
T.  R.,  761,  see  Story's  Agency,  p.  122,  and  note  ;  Pickering 
vs.  Busli,  15  East,  45.  4.  A  power  to  a  special  agent  to  sell 
cannot  make  representations  about  the  property  to  bind  his  prin- 
cipal. He  can  sell,  and  do  nothing  else.  Gibson  vs.  Colt,  7 
John.,  390 ;  Nixon  vs.  Hyserott,  5  John.,  58.  Nor  can  he  bind 
his  principal  by  a  note,  payable  in  the  property  he  is  authorized 
to  sell.  Dunnyson  vs.  Tyson,  17  Yermont,  549,  554  ;  Smith  vs. 
Gibson,  6  Blackf.,  369.  5.  Having  made  a  sale,  he  cannot  af- 
terwards cancel  it,  and  take  back  the  property,  unless  in  pursu- 
ance of  some  usage  of  trade  to  that  effect.  Story  on  Ag.,  sees. 
86,  87,  88,  89;  Bradford  vs.  Bush,  10  Alabama,  386;  Thorn- 
dike  vs.  Godfrey,  3  Greenl.,  429,  431.  Nor  is  there  any  reason 
why  he  should  have  the  power  to  recall  or  re-purchase  the  pro- 
perty after  sale.  The  only  one  which  could  be  urged,  would  be 
thereby  to  secure  his  principal  against  loss,  from  the  insolvency 
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of  the  vendee.  But  a  special  agent,  to  sell,  can  sell  only  for 
cash,  and  the  insolvency  of  the  vendee  cannot,  therefore,  affect 
the  principal.  Story  Ag.,  sees.,  77,  78  ;  Delafield  vs.  Illinois,  2 
Hill,  159 ;  Falls  vs.  Gaither,  9  Porter,  605.  6.  A  promise  of 
the  principal  to  pay  money,  on  a  transaction  wherein  the  agent 
had  no  authority  to  bind  him,  is  a  nudum  pactum..  In  this  case, 
it  is  clear  Bloomer  never  intended  to  make  a  binding  promise  ; 
for  he  all  the  time  refused  to  pay  or  to  accept  the  bill.  Fenn 
vs.  Harrison,  3  T.  R.,  754 ;  May  vs.  Coffin,  4  Mass.,  341 ;  Tow- 
er vs.  Durrell,  9  Mass.,  332.  And  any  promise  to  bind  the  prin- 
cipal in  such  case,  or  in  any  case  where  the  agent  had  acted 
without  authority,  should  be  clearly  shown  to  have  been  made 
with  a  full  knowledge  of  the  facts,  and  the  promise  must  be  full 
and  unequivocal.  Story's  Ag.,  sec.  244,  and  note  245,  246 
Thornton  vs.  Wynn,  6  Cond.  K.,  508,  512  ;  Trimble  vs.  Thorne 
16  John.,  151,  153;  Garland  m.  Salem  Bank,  9  Mass.,  408 
Miller  vs.  Hackley,  5  John.,  375,  384-5  ;  Bell  vs.  Cunning- 
ham, 3  Peters,  69,  80,  81  ;  Owings  vs.  Hull,  9  Peters,  607,  629 
Blevins  vs.  Pope,  7  Alabama,  371 ;  Thorndike  vs.  Godfrey,  3 
Greenl.,  429,  432;  Smith  vs.  Gibson,  6  Black.,  367. 

III.  No  cause  for  a  new  trial.  The  evidence  to  sustain  the 
verdict  of  the  jury  is  abundant.  1.  It  is  only  in  cases  where 
the  verdict  strikes  the  mind,  at  the  first  blush,  as  manifestly  and 
palpably  contrary  to  the  evidence,  that  the  Supreme  Court  will, 
for  that  reason,  interfere  to  set  it  aside.  Dawson  vs.  Eobbins, 
5  Gilm.,  72 ;  Kincaid  vs.  Turner,  2  Gilm.,  618.  Nor  will  the 
Court  set  aside  the  verdict  because,  on  an  examination  of  the 
evidence,  the  Court  might  have  arrived  at  a  different  conclu- 
sion. Wendell  vs.  Stafford,  12  N.  Hamp.,  171.  Nor  where  the 
credibility  of  witnesses  is  to  be  considered,  presumptions  to  be 
raised,  or  inferences  to  be  made ;  or  where,  from  the  character 
or  nature  of  the  evidence,  different  persons  might  come  to  dif- 
ferent conclusions.  Wendell  vs.  Stafford,  12  N.  Hamp.,  171 ; 
Rowley  vs.  Kinney,  14  John.,  186.  Nor  where  justice  has  been 
done,  even  though  the  verdict  is  against  evidence.  Peck  vs. 
Land,  2  Kelly  R.,  16.  2.  Nor  will  the  Court  grant  a  new  trial, 
because  the  Court  below  misdirected  the  jury,  if  the  Supreme 
Court  can  see  from  the  whole  record  that  justice  has  been  done. 
Greenup  vs.  Stokes,  3  Gilm.,  202 ;  Leigh  vs.  Hodges,  3  Scam., 
15 ;  Goodeli  vs.   Sweat,  1  Gilman,  475 ;  Seare  vs.  Prentice,  8 
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East,  348 ;  Pate  vs.  The  People,  3  Gilm.,  644 ;  Edmonson  vs. 
Muchell,  2  T.  R.,  4  ;  Eastwick  vs.  Calland,  5  T.  R.,  426 ;  Flem- 
ing vs.  Gilbert,  3  John.,  528.  3.  JSTor  is  there  any  ground  shown 
in  the  record  for  a  new  trial,  on  the  ground  of  surprise.  Neither 
the  reasons  for  a  new  trial,  nor  the  affidavit,  are  contained  in  the 
bill  of  exceptions;  nor  does  the  bill  of  exceptions  purport  to 
contain  them.  They  are  no  part  of  the  record.  They  should 
have  been  specifically  referred  to  and  identified  by  the  bill. 
Yanlandingham  vs.  Fellows,  1  Scam.,  233  ;  Fry  vs.  Riley,  3 
Scam.,  259;  Saunders  vs.  McCollins,  4  Scam.,  420;  Corey  vs. 
Russell,  3  Gilm.,  366 ;  Wyraan  vs.  Wood,  25  Maine,  436  ;  Wad- 
lington  vs.  Gary,  7  Smedes  &  Marsh.,  522 ;  Edwards  vs.  Patter- 
son, 5  Gilm.,  126  ;  Holmes  vs.  The  People,  5  Gilm.,  479.  4.  A 
plaintiff  can  in  no  case  claim  a  new  trial,  on  the  ground  that  he 
was  surprised  by  defendant's  testimony,  and  had  not  come  pre- 
pared to  meet  it.  He  may  suffer  a  non-suit  and  recommence, 
but  shall  not  lie  by  and  speculate  on  the  verdict.  He  may  be 
surprised  when  the  evidence  is  given,  but  he  is  not  surprised 
when  he,  of  his  own  accord,  submits  his  case  to  the  jury  on  the 
evidence,  after  he  knov,-s  what  it  is,  and  when  his  position  as 
plaintiff  permits  him  to  retreat.  It  is  otherwise  with  the  defend- 
ant, perhaps :  he  cannot  retreat.  Cummings  vs.  Walden,  4 
Blackf ,  308 ;  Cook  vs.  Beny,  1  Wilson,  98 ;  Jackson  vs.  Roe, 
9  John.,  77 ;  Price  vs.  Brown,  1  Strange,  691 ;  Knox  vs.  Work, 

2  Binn.,  582,  and  note,  Alexander  vs.  Byron,  2  John.  Ca.,  318 ; 
Marriott  vs.  Hampton,  7  T.  R.,  142.  5,  Nor  will  a  new  trial  be 
granted  on  the  ground  of  newly  discovered  evidence,  where  the 
evidence  was  known  before  the  trial,  or  by  reasonable  dilb'gence 
might  have  been  produced  ;  or  where  the  object  of  the  new  evi- 
dence is  to  impeach  a  witness.  This  was  all  known  to  Denman 
befyre  the  trial;  and  as  he  was  deahng  with  an  agent,  he  was 
bound  to  come  prepared  to  prove  that  defendant  was  the  re- 
sponsible principal,  and  not  rely  on  its  being  admitted  or  proved 
by  defendant  on  the  trial.  Coe  vs.  Givens,  1  Black.,  367 ;  Wil- 
liams-ys.  Baldwin,  18  John.,  499;  15  John.,  213;  5  John.,  248  ; 

3  John.,  256;  1  Scam.,  491 ;  1  J.  J.  Marsh.,  590  ;  Wheelwright 
vs.  Beers,  2  Hall,  391,  402  ;  3  Scammon,  486.  Nor  to  admit 
evidence  of  the  admissions  of  the  opposite  party.  The  cases 
of  the  party  moving  for  a  new  trial  on  this  ground,  are  persons 
acting   in    a   fiduciary   or   representative   capacity.     Gugot  vs. 
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Butts,  4  "Wend.,  479.  The  affidavits  of  the  proposed  new  wit- 
nesses should,  at  least,  have  been  produced,  to  show  thej  were 
ready  to  give  the  proposed  testimony.  4  Blackt*.  Bep.,  98  ;  1 
Hall,  382. 

As  Mr,  BusHNELL  was  proceeding  to  answer  the  arguments 
urged  for  a  new  trial,  for  the  reason  that  plaintiff  was  surprised 
by  the  testimony  of  Johnson,  he  was  stopped  by  the  Court,  with 
the  suggestion  that  the  plaintiff  should  have  taken  a  non-suit  in 
the  Court  below,  if  he  did  not  wish  to  go  to  the  jury  upon  the 
evidence  presented.  He  ought  not  to  be  allowed  to  take  his 
chance  for  a  verdict  and  then  complain  that  he  has  been  sur- 
prised. 

Opinion  by  Mr.  Justice  Caton  : 

The  fifth  and  eighth  instructions  given  for  the  defendant,  were 
erroneous.  The  eighth  instruction  supposes  that  Bloomer  was 
the  owner  of  the  raft,  and  that  Johnson  was  his  agent  to  sell  it, 
and  receive""the 'purchase  money.  The  jury  were  then  instruct- 
ed, that  if  Johnson  had  sold  and  delivered  the  raft  to  Denham, 
and  received  a  part  of  the  jDurchase  money,  he  had  no  authority 
to  rescind  the  sale,  and  make  Bloomer  liable  for  the  money  thus 
received. 

An  agent  appointed  for  a  special  purpose — to  transact  a  par- 
ticular business,  cannot  go  beyond  the  scope  of  such  an  appoint- 
ment, and  bind  his  principal ;  nor  can  he  act  after  such  employ- 
ment ceases,  by  his  having  completed  and  closed  up  the  busi- 
ness, to  transact  which  he  was  consituted  an  agent ;  but  within 
the  scope  of  such  employment,  and  until  the  power  conferred  is 
thus  exhausted,  or  has  been  revoked,  the  agent  can  bind  the 
principal,  to  the  same  extent  that  the  latter  could  have  bound 
himself.  In  this  case,  Johnson's  powers  had  not  terminated  by 
his  having  completed  the  business  confided  to  him.  He  had  sold 
the  raft,  it  is  true,  but  he  had  received  only  a  part  of  the  pur- 
chase money,  while  his  employment  required  him  to  collect  the 
whole.  To  deny  the  authority  of  the  agent  to  take  back  the 
raft  while  the  transaction  was  thus  incomplete,  would  often 
pi'ove  most  detrimental  to  the  principal.  Suppose  the  agent  had 
discovered  that  Denman  was  insolvent,  and  that,  in  all  proba- 
bility, the  balance  of  the  purchase  money  would  be  lost,  autho- 
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rity  to  rescind  the  sale,  and  take  back  the  raft,  would  have  been 
indispensable  to  entitle  him  to  protect  the  interest  of  the  prin- 
cipal. 

This  is  not  so  strong  a  case  as  that  of  Anderson  vs.  Coonley, 
21  Wend.,  279.  There  the  agent  was  authorized  to  contract  for 
barley,  and  it  was  held,  that  he  might  rescind  a  contract  which 
he  had  made,  so  long  as  his  authority  to  make  other  purchases 
still  continued.  The  case  of  Bradford  vs.  Bush,  10  Alabama, 
does  not  conflict  with  the  principles  above  laid  down,  or  with 
the  case  referred  to.  There  the  agent  was  authorized  to  sell 
some  horses,  which  he  disposed  of  to  the  defendant,  and  received 
other  property,  and  a  note,  in  payment.  It  was  held  that  the 
agent  coiild  not,  at  a  subsequent  time,  bind  his  principal,  by  a 
new  agreement,  to  make  good  a  defect  in  some  of  the  horses. 
Clearly,  in  this  case,  the  powers  of  the  agent  were  exhausted, 
and  his  authority  terminated.  The  case  before  us,  however, 
was  very  different.  The  agent  had  but  partially  completed  the 
transaction,  when  he  thought  proper  to  rescind  what  liad  been 
done  ;  and  in  doing  this,  we  think  he  acted  within  the  scope  of 
the  authority,  which  the  instruction  supposes  was  conferred  upon 
him,  and  perhaps  for  the  best  interests  of  his  principal. 

The  fifth  instruction,  also,  should  have  been  refused.  All 
that  is  assumed  in  that  instruction  might  have  been  true,  and  the 
plaintiff  still  entitled  to  recover.  It  will  be  sufficient  to  give 
one  assumed  state  of  the  case,  to  show  this.  Bloomer  mi^ht 
have  ratified  all  that  Johnson  is  supposed  to  have  done  in  his 
name;  in  which  event,  the  defendant's  liability  would  have  been 
the  same  as  if  the  agent  had  acted  strictly  in  pursuance  of  his 
original  appointment.  This  same  objection  may  be  urged  to 
the  eighth  instruction.  It  is  not  sufiicient  that  the  necessary 
qualification  may  be  found  in  the  instructions  given  for  the  plain- 
tiff; unless  we  can  say,  with  entire  confidence,  that  the  jury 
could  not  have  been  misled  by  the  erroneous  instruction.  After 
looking  through  all  the  instructions  given  for  both  parties,  we 
are  by  no  means  prepared  to  say,  that  the  jury  must,  necessa- 
rily, have  understood  the  law  of  the  case  properly.  Each  party 
should  see  that  his  own  instructions  are  proper  in  themselves. 

The  impropriety  of  giving  instructions  like  those  given  in  the 
present  case,  subject  on  one  part    to  the  modifications  of  the 
instructions  given  on  the  other,  is  thus  spoken  of  in  Gregory's 
25 


194:  SPRmGFIELD. 


Morgan  vs.  Smitli  et  al. 


heirs  vs.  Ford,  5  B.  Monroe's  Reps.,  pa.  473 :  "  The  instruc- 
tions asked  for  by  the  plaintiff  are  said,  in  the  bill  of  exceptions, 
to  have  been  given  '  with  the  qualifications  contained  in  the 
instructions  given  on  the  part  of  the  defendants;'  as  the 
instructions  given  for  the  defendants  are  numerous  and  compli- 
cated, this  general  reference  to  them,  as  qualifying  instructions, 
apparently  given  for  the  plaintiff,  without  designating  the  par- 
ticulars in  which  they  are  intended  to  be  qualified,  or  pointing 
out  the  particular  instructions  which  conflict  with  each  other, 
is  objectionable,  as  wanting  that  certainty  which  is  requisite  to 
enable  the  jury  correctly  to  apply  the  law  to  the  facts  before 
them." 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded. 

Judgment  reversed. 


Thomas    Mokgan,    appellant,  vs.  William    Smith,    Samuel 
Montgomery,  and  Heney  E.  Hollistek  appellees. 

Apjpeal  from  Scott. 

a  covenant  by  the  obligor,  in  a  bond  to  convey  land,  by  executing  and  delivering  to  the  ob- 
ligee "a  good  and  sufficient  general  warranty  deed,  is  not  satisfied,  without  the  convey- 
ance of  a  perfect  title,  free  of  all  incumbrances. 

The  grant  of  an  easement  authorizing  the  grantee  to  dam  up,  and  use  the  water  of  a  branch 
running  over  the  land  of  the  grantor  ;  and,  also,  to  use  the  water  of  a  spring  upon  it,  is 
an  incumbrance. 

A  covenant  to  convey  land,  free  of  all  incumbrance,  is  not  complied  with  by  the  tender  of  a 
deed  to  the  covenantee,  with  the  reservation  of  an  easement,  previously  granted,  by  the 
covenanter  to  a  stranger. 

The  existence  of  such  an  easement  being  a  breach  of  the  covenant  against  incumbrances, 
may,  in  an  action  by  the  covenanter  against  the  covenantee,  upon  a  note  given  for  a  part 
of  the  purchase  money,  be  set  up  by  way  of  defence,  as  a  failure  of  consideration,  to  the 
extent  of  the  injury  occasioned  by  the  iucumbrance  ;  or  the  eovenantee,  in  order  to  have 
the  rights  of  all  the  parties  fully  and  finally  settled,  may  resort  to  a  Court  of  Equity,  for 
the  purpose  of  compelling  the  covenanter  to  surrender  up  the  note,  and  esecute  a  deed 
upon  such  terms  as  should  be  found  to  bo  just  and  equitable. 

.It  is  a  well  settled  principle,  that  the  allegations  and  proofs  must  correspond,  and  that  a 
party  will  not  be  entitled  to  relief,  although  the  evidence  may  establish  a  clear  case  in  his 
favor,  unless  there  are  averments  in  the  bill  to  support  the  case  made  bv  the  bill  (a). 

Buta  complainant  is  not  bound  to  set  forth  his  adversary's  rights,  with  the  same  particular- 
ity as  his  own.  Where  the  extent  and  character  of  those  rights  is  more  peculiarly  within 
the  knowledge  of  the  adverse  party,  it  is  sufficient  for  the  complainant  to  allege  generally 
that  the  adverse  party  has,  or  claims  to  have,  some  rights  relative  to  the  subject  matter  of 
the  controversy,  leaving  the  opposite  party  to  disclose  in  his  answer  the  nature  and  extent 
of  them. 

It  is  no  defence  to  a  bill  alleging  a  breach  of  a  covenant  against  incumbrances,  that  the 
covenantee  knew  of  the  existence  of  the  incumbrance,  at  the  time  of  the  making  of  the 
covenant. 

(a)  Rowan  vs.  Bowles,  21  111.  R.  19 ;  Chaffin  vs.  Hers.  Kimball,  23  111.  B.  36 ;  Brush  ts. 
Connelly,  33  111.  R.  452;  Fergus  vs.  Finkham,  38  111.  R.410. 
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A  defendant  is  not  permitted  to  file  a  cross  bill,  where  his  rights  are  fully  disclosed  in  his 

answer,  in  response  to  the  allegations  of  the  bill,  and  may  be  fully  protected  by  the  Court, 

upon  the  hearing  of  the  original  bill. 
Where  one  of  several  parties,  defendant  to  a  bill  in  chancery,  has  no  interest  in  the  subject 

matter  in  litigation,  it  is  not  error  in  the  Circuit  Court  to  dismiss  the  bill  as  to  the  other 

parties. 

Bill  in  chancery,  to  enjoin  a  suit  at  law,  to  compell  a  specific 
performance,  &c.,  filed  in  the  Scott  county  Cii'cuit  Court,  by 
the  appellant  against  the  appellees,  and  heard  before  Woodson, 
Judge.  The  bill  stated,  in  substance,  that  complainant,  about 
the  6th  of  November,  1845,  purchased  of  William  Smith  the  fol- 
lowing lands,  to  wit :  the  north-east  quarter  of  the  north-east 
quarter  of  section  number  twenty-nine,  township  fourteen  north, 
range  twelve  west,  containing  thirty-nine  acres;  and,  also,  a 
part  of  the  north-west  quarter  of  the  north-east  quarter  of  the 
same  section,  containing  thirty-one  acres — there  being  in  both 
parcels  seventy  acres  of  land ;  upon  which  were  a  frame  dwel- 
ling house,  and  other  valuable  improvements ;  the  two  tracts  of 
land  making  one  entire  farm  and  piece  of  property.  That  Mor- 
gan paid  and  agreed  to  pay  Smith  for  this  property,  the  sum  of 
one  thousand  dollars :  five  hundred  dollars  were  paid  in  hand, 
at  the  time  of  purchase,  and  Morgan  gave  his  note  for  the  bal- 
ance, payable  on  the  first  day  of  March  following ;  upon  which 
Smith  executed  to  Morgan  a  bond  or  contract,  under  seal,  by 
which  he  bound  himself  to  make  and  deliver  to  Morgan,  or  his 
assigns,  a  good  general  warranty  deed  for  said  land,  and  to  de- 
liver possession  of  the  land  on  the  1st  of  March,  1846,  upon 
payment  of  the  note  for  five  hundred  dollars.  These  were  to 
be  done  simultaneously.  That  long  before  this  note  became 
due,  Morgan  paid  Smith  three  hundred  dollars  on  account  of  it, 
and  oflered  in  due  time  to  pay  the  remaining  two  hundred  dol- 
lars, and  demanded  of  Smith  a  conveyance  of  the  land,  pursu- 
ant to  the  contract ;  which  Smith  refused  to  make,  but  offered  a 
deed,  with  various  reservations  and  conditions,  not  authorized 
by  the  contract  of  sale.  Morgan  avers  that  since  he  made  the 
purchase  from  Smith,  he  has  learned  that  Samuel  Montgomery 
and  Henry  R.  HoUister,  the  other  respondents,  have  set  up  some 
claim  to  a  portion  of  or  to  some  right  upon  said  land.  Admits 
that  Morgan  knew,  when  he  purchased  the  land,  that  Montgom- 
ery and  HoUister,  or  some  other  person,  had  upon  one  corner 
of  one  of  said  tracts  of  land,  a  tan  yard,  &c. ;  but  who  were 
then   or  are  now  the  owners  of  the  same,  he  does  not  know. 
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Admits  that,  about  or  after  the  time  of  sale  from  Smith  to  Mor- 
gan, Smith  told  Morgan,  that  he,   Smith,  had  conveyed  away 
three  quarters  of  an  acre  of  land,  off  one  corner  of  said  tract, 
to  include  said  tan  yard  ;  but  that,  without  these  three  quarters 
of  an  acre,  Smith  averred  there  were  more  than  seventy  acres 
of  land  in  the  two  tracts.      That  Morgan  purchased  the  land 
without  notice  that  there  were  any  other  rights  conveyed  or  sold 
to  attach  to  said  tan  yard  ;    and  that  Morgan  offered  to  take  a 
deed  from  Smith,  and  leave  out  the  three  quarters  of  an  acre, 
and  if  the  two  tracts  fell  short  of  seventy  acres,  that  Morgan 
should  be  allowed  an  equivalent  of  fourteen  dollars  and  twenty- 
three  cents  per  acre,  for  the  diminution  in  quantity.     That  before 
the  said  first  of  March,  Smith  was  to  have  the  land  surveyed  by 
the  county  surveyor,  to  ascertain  the  exact  quantity  of  land  ; 
which   had  not  been  done.     The  bill  charges  that  Smith  has 
wholly  failed  to  comply  on  his  part,  and  has  sued  Morgan  for 
the  fiill  amount  of  the  five  hundred  dollar  note,  without  credit- 
ing him  with  the  three  hundred   dollars    already  paid.      That 
Smith  is  insolvent,  and  fraudulently  designs  to  enforce  the  pay- 
ment for  the  land,  without  complying  with  his  contract  on  his 
part.     That  all  the  respondents  are  combining  to  procure  and 
retain  out  of  said  land,  rights  and  privileges  that  do  not  belong 
to  them.     The  bill  prayed  that  the  suit  at  law  be  enjoined,  and 
that  Montgomery  and  Hollister  be  compelled  to  exhibit  and  show 
what  right  they  have  to  said  land,  or  to  any  part  of  it,  and  all 
privileges  connected  therewith.    That  the  rights  rf  all  the  parties 
in  the  land  be  ascertained  and  quieted.    That  a  survey  of  the  land 
be  ordered,  and  if  Montgomery  and  Hollister  are  entitled  to 
any  part  of  said  tracts  of  land,  or  to  any  'rights  and  privileges 
out  of  or  upon  the  same,  that  the  Court  will  determine  the  val- 
ue of  the  land,  and  the  rights  and  privileges  of  Montgomery  and 
Hollister;  and  that  an  abatement  in  price  be  made,  in  proportion 
to  the  ascertained  value  of  the  injury  sustained  by  the  tracts  of 
land  in  consequence  thereof     That  Montgomery  and  Hollister 
be  perpetually  enjoined  from  interfering  with  or  entering  upon 
or   exercising   any   privileges  upon    said  land,  except  the  said 
three  quarters  of  an  acre  ;  and  that  Smith  be  compelled  to  con- 
vey the  land,  &c. 

Smith  answered,  admitting  the  tryth  of  the  bond,  &c. ;  that  he 
sold  the  farm  in  block,  for  one  thousand  dollars,  described  in 


* 
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the  bond  as  containing  "seventy  acres,  more  or  less,"  and  that 
the  land  has  been  surveyed,  and  contains  a  fraction  more  than 
sixty-nine  acres,  and  that  he  has  received  eight  hundred  dollars 
from  Morgan  on  account  of  the  land.  Avers  a  tender  of  a  deed 
as  required  by  the  bond,  which  Morgan  refused  to  receive,  "  on 
the  evasive  pretext  of  the  reservation  in  the  same  of  a  certain 
privilege  to  the  said  Henry  R.  Hollister,  Samuel  Montgomery, 
and  one  Jesse  Eustis  ;"  and  he  insists  that  Morgan  had  both  ac- 
tual and  constructive  notice  of  the  sale  of  this  privilege  to  Hol- 
lister and  Montgomery,  prior  to  the  purchase  of  the  land  from 
Smith.  The  deed  tendered  by  Smith  to  Morgan  contains  this 
reservation :  "  excepting,  nevertheless,  a  certain  privilege  of 
damming  up  and  raising  the  water  in  a  certain  branch  running 
across  a  tract  of  land  conveyed  by  the  grantor  to  Henry  R. 
Hollister,  Samuel  Montgomery  and  Jesse  Eustis,  by  their  deed 
executed  December  31st,  A.  D.  1844,  and  recorded  in  the  re- 
corder's office  of  Scott  county,  Illinois;  which  privilege  con- 
sists in  the  right  on  the  part  of  the  last  above  named  grantees, 
to  dam  up  the  water  of  said  branch,  on  the  lands  of  said  grant- 
ors, above  said  land  so  conveyed  to  the  last  named  grantees,  and 
to  convey  and  use  all  the  water  in  the  main  spring  on  the  land 
of  the  said  grantors,  up  said  branch,  across  their  land,  to  the  pre- 
mises by  them  in  said  deed  conveyed,  either  by  an  acqueductor 
a  ditch,  for  the  use  of  said  grantees,  their  heirs  and  assigns,  over 
the  premises  to  them  conveyed,  for  ever." 

Hollister  and  Montgomery  filed  an  answer  to  the  bill  of  Mor- 
gan, and  a  cross  bill,  setting  up  their  rights,  and  praying  the 
Court  to  define  those  rights,  and  to  protect  them  against  the  acts 
of  Morgan,  as  the  subsequent  purchaser  from  Smith.  Morgan 
excepted  to  the  answer  of  Smith,  for  insufficiency,  and  replied 
to  Hollister's  answer,  and  moved  to  strike  his  cross  bill  from  the 
record. 

The  Court  dismissed  Morgan's  bill  and  Hollister's  cross 
bill,  and  decreed  that  Morgan  should  pay  Smith  two  hundred 
and  thirty-nine  dollars  and  twenty-five  cents,  as  the  balance  of 
consideration  due  for  the  land. 

The  proofs  in  the  case  not  being  necessary  to  the  understand- 
ing of  the  opinion  of  the  Court,  are  omitted.  Morgan  instituted 
this  appeal. 
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M.  MoCoNNEL,  for  appellant : 

Does  the  grant  or  clause  in  the  deed  to  Hollister  pass  an  in- 
terest in  the  land,  or  is  it  but  a  personal  covenant,  by  which 
subsequent  purchasers  from  Smith  are  not  bound  ?  4  Mass.  R., 
629,  630,  Prescott  vs.  Freeman,  determines  what  is  an  incum- 
brance. Morse  m.  Aldrich,  10  Pickering,  449,  452-3  and  4 ; 
Gale's  Law  of  Easements,  pp.  1,  2,  6,  10,  12,  31,  32.  Morgan 
insist,  that  if  Hollister  has  the  right  he  claims,  then  Smith  is 
bound  to  refund  to  him  the  value  of  the  said  right,  out  of  the 
sum  agreed  to  be  paid  for  said  farm.  Sumpter  vs.  Welch,  2 
Bay's  Rep.,  558  ;  Adams  m.  Wylie,  1  Nott  &  McCord's  Rep., 
78;  Penn  vs.  Preston,  2  Rawle  Rep.,  14;  Tuno  vs.  Flood,  1 
McCord's  Rep.,  121 ;  Prescott  vs.  Freeman,  4  Mass.  Rep.,  628, 
629,  630.  Smith  cannot  protect  himself  against  a  compliance 
with  his  bond,  because  Morgan  had  either  constructive  or  actu- 
al notice  of  the  previous  conveyances  to  Hollister  and  company. 
Townsend  vs.  Weld,  8  Mass.  Rep.,  146 ;  Warren  vs.  Powers,  5 
Conn.  Rep.,  381.  This  authority  is  clear,  that  the  bond  must 
be  complied  with.  Suydam  vs.  Jones,  10  Wendell's  Rep.,  180; 
1  American  Chancery  Digest,  677,  sec.  84 ;  ibid,  682,  sec.  183. 
Smith  cannot  compel  Morgan  to  accept  a  warranty  deed  for 
this  land,  until  he  shows  that  he  has  a  good  right  thereto.  Evans 
Ys.  Kirtland,  4  Paige's  Ch.  Rep.,  637-^8 ;  1  American  Ch.  Dig., 
p.  148,  sec.  1 ;  2  Johnson's  Rep.,  691;  10  Johnson's  Rep.,  266, 
297;  11  Johnson's  Rep.,  625 ;  Brown  ^■'s.  Cannon,  5  Gilman,  R. 
174.  The  Court  erred  in  rendering  a  decree  against  Morgan, 
in  favor  of  Smith,  upon  the  answer  of  Smith  alone.  McConnel 
vs.  Hodson,  2  Gilman,  649  ;  Tarlton  vs.  Vietes,  1  Gilman,  472  ; 
Ballance  vs.  Underbill,  3  Scammon,  460, 461. 

D.  A.  Smith,  for  appellee  : 

1.  A  complainant  must  recover,  if  at  all,  on  the  case  made  by 
his  bill.  He  cannot  state  one  case  in  his  bill,  and  make  out  a 
different  one  in  proof  The  allegations  and  proofs  must  corres- 
pond ;  the  latter  must  support,  and  not  be  inconsistent  with  the 
former.  Although  a  good  case  may  appear  in  the  evidence,  yet 
if  it  be  variant  from  that  stated  in  the  bill,  the  bill  will  be  dis- 
missed. The  defendant  has  the  right  to  answer  and  contest  the 
case  on  which  the  complainant  claims  relief,  and  he  is  not  re- 
quired to  explain  or  controvert  what  is  not  there  stated,  as  the 
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foundation  of  the  claim.  McKay  vs.  Bissett  et  al.^  5  Gilman, 
499.  2.  Morgan  lias  not,  with  legal  siiflaciencj,  described  the 
easement  in  the  land  conveyed  by  Smith  to  Montgomery  and 
others,  in  his,  Morgan's  bill,  admitting,  for  the  sake  of  argu- 
ment, that  the  easement  is  an  incumbrance  on  the  land  cove- 
nanted to  be  conveyed  hy  Smith  to  Morgan.  16  Johns.,  122, 
256.  If  the  incumbrance  were  fully  and  sufficiently  described, 
and  Morgan  could  claim  a  deduction  from  the  purchase  money, 
on  account  of  the  existence  of  the  incumbrance,  he  has  not  so 
alleged  damages  in  his  bill,  as  that  he  is  entitled  to  more  than 
mere  nominal  damages.  Seda-wick  on  the  Measure  of  Dama- 
ges,  185,  186.  3.  The  existence  of  the  incumbrance  of  the 
easement,  is  not  a  breach  of  the  covenants  of  the  deed,  con- 
tracted to  be  made  by  Smith  to  Morgan,  assuring  title  to  the 
land,  by  general  warranty.  The  existence  of  the  easement  of 
a  public  highway,  the  Supreme  Court  of  New  York,  in  the  case 
15  Johns.,  483,  has  decided  to  be  no  breach  of  the  covenants  in 
a  deed,  more  comprehensive  than  the  covenants  of  the  deed 
that  Smith  agreed  to  make  to  Morgan.  -  , 

Opinion  by  Mr.  Justice  Teumbull  :  .    , 

That  the  deed  from  Smith  to  Montgomery  and  others,  created 
an  incumbrance  upon  the  land  which  he  had  contracted  to  con- 
vey to  the  complainant,  and  put  it  out  of  his  power  to  comply 
with  his  obligation,  there  can  be  no  question.  By  his  bond, 
Smith  had  obliged  himself  to  execute  and  deliver  to  the  com- 
plainant, "  a  good  and  sufficient  general  warranty  deed,"  for 
the  premises  in  question  ;  that  is,  he  covenanted  to  convey  a 
perfect  title,  free  of  all  incumbrances,  (Brown  vs.  Cannon,  5 
Gil.,  1Y4,)  and  yet  previous  to  the  execution  of  the  bond  to  com- 
plainant, he  had  conveyed  away  to  Montgomery  and  others, 
their  heirs  and  assigns,  the  right  to  dam  up  and  use  the  water  of 
a  branch  running  through  the  land  ;  and,  also,  to  use  the  M^ater 
of  a  spring  situated  upon  it  {a).  This  easement,  originally  granted 
to  Montgomery  and  others,  and  which,  by  subsequent  convey- 
ances, as  the  record  shows,  became  wholly  vested  in  Hollister, 
created  a  perpetual  incumbrance  upon  the  land,  and  Morgan 
had  a  right  to  insist,  when  called  upon  to  pay  the  purchase  mo- 
ney, upon  a  deduction  from  the  contract  price,  of  a  sum  equal 
in  amount  to  the  deterioration  of  the  property,  occasioned  by  the 

(a)    Clark  vs.  Lyons,  25  111.  R.  107 ;  Athens  vs.  Nale,  25  111.  K.  198. 
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easement  existing  upon  it ;  and  he  was  not  bound  to  accept  a 
deed,  reserving  the  privileges  which  had  become  vested  in  Hol- 
lister,  nor  any  other  than  such  a  deed  as  would  convey  to  him  a 
complete  title  to  the  premises  he  had  contracted  for,  free  of  all 
incumbrance.  Morgan  might,  no  doubt,  have  set  up  the  exist- 
ence of  the  easement,  as  a  defence  to  the  suit  upon  the  note,  and 
would  have  been  entitled  to  a  credit,  equal  in  amount  to  the  in- 
jury occasioned  by  the  incumbrance  {a) ;  but  we  think,  in  order  to 
have  the.  rights  of  the  parties  fully  and  hnally  settled,  he  might 
also  come  into  a  Court  of  Equity,  where  the  obligor  might  be 
compelled  to  surrender  up  the  note,  and  execute  a  deed  upon 
suchHerms  as  should  be  found  to  be  just  and  equitable.  The 
whole  record  shows  such  a  case  as  to  entitle  the  complainant  to 
relief;  but  then  it  is  insisted,  that  the  allegations  of  his  bill  are 
not  such  as  to  warrant  its  being  granted  in  this  suit.  It  is  a  well 
settled  principle,  that  the  allegations  and  proofs  must  corres- 
pond, and  that  a  party  will  not  be  entitled  to  relief,  although  the 
evidence  may  establish  a  clear  case  in  his  favor,  unless  there 
are  averments  in  the  bill  to  support  the  case  made  by  the  evi- 
dence. That  tlie  character  of  the  incumbrance  is  not  as  dis- 
tinctly charged  as  it  might  have  been,  is  apparent,  but  a  party 
is  not  bound  to  set  forth  his  adversary's  title  or  rights,  with  the 
same  particularly  as  his  own.  The  extent  and  character  of  the 
privileges  of  the  defendants,  Montgomery  and  Hollister,  being 
more  peculiarly  within  their  own  knowledge,  it  was  sufficient 
for  the  complainant  to  allege  generally,  that  they  had,  or  claim- 
ed to  have,  some  claim  or  privilege  upon  the  land,  leaving  them 
to  disclose  in  their  answers  its  nature  and  extent ;  which  they 
have  done.     Cooper  Eq.  PI.,  6;  Story's  Eq.  PI.,  sec.  255. 

The  bill  alleges,  that  the  complainant  "has  learned  that 
Samuel  Montgomery  and  Henry  R.  Hollister  have  set  np  some 
claim  to  a  portion  of,  or  to  some  right  upon  said  land,"  and 
charges,  that  the  defendants  have  combined  to  "reserve  rights 
and  privileges  that  were  never  originally  reserved  in  said  pur- 
chase," and  prays  that  Montgomery  and  Holhster  be  compelled 
to  exhibit  and  show  "  what  right  they  have  to  said  land,  or  to 
any  part  of  it,  and  all  privileges  connected  therewith ; "  that 
the  Court  determine  the  rights  and  privileges  that  said  Mont- 
gomery and  Hollister  are  entitled  to,  out  of  said  land,  and  that 
an  abatement  out  of  the  consideration  paid  and  agreed  to  be  paid 

(a)    Schuchman  ts.  Knceble,  27  111.  B.  178,  and  cases  cited. 
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for  the  same  be  made,  equal  to  the  value  of  the  rights  reserved. 
The  foregoing  allegations  and  prayer,  we  think  sufficient  to  en- 
title the  complainant  to  have  his  rights  and  liabilities  determined 
in  this  suit,  notwithstanding  both  parties  seem  to  have  lost  sight, 
in  a  great  measure,  of  the  real  points  in  the  case,  and  to  have 
directed   their    attention,    chiefly,  to   the  question  whether  the 
complainant,  at  the  time  of  his  purchase  from  Smith,  had  no- 
tice   of   the   rights  claimed  by  Montgomery  and    Hollister — a 
question,    as   we    conceive,  wholly  immaterial  in   this   case,  as 
Smith  was  equally  bound  by  the  covenants  in  his  bond,  whether 
the  complainant  knew  of  the   easement  or  not.     The  cross  bill 
filed  by  Hollister,  was  wholly  unnecessary,   and  was,  therefore, 
properly  dismissed.     He  had  fully  set  forth  and  shown  his  rights 
in  the  premises,  as  a  defendant  to  the  original  bill,  and  this  was 
all  that  he  was  required  to    do  for  the  protection  of  his  rights. 
Tlie  original  bill  was  also  properly  dismissed,  as  to  both  Mont- 
gomery  and   Hollister,  as  no  decree  could   be  entered  against 
them,  but  tlie  Circuit  Court  erred  in  dismissing  it  as  to  Smith  ; 
and  as  the  evidence  in  reference  to  the  deduction  that  should  be 
made,  in  consequence  of  the  easement  upon  the  land,  is  some- 
what uncertain  and  unsatisfactory,  the  cause  will  be  remanded, 
with  directions   to   the    Circuit   Court,   to   ascertain  how  much 
less  the  premises  contracted  for  by  the  complainant  are  worth, 
in  consequence  of  the  privilege  or  easement  which  Hollister  has 
in  them    and  if  the  amount  is  less  than  what  remains  due  for  the 
land,  to  deduct  it  therefrom,  and  render  a  decree  for  the  balance 
in  Smith's  favor  ;  and  upon  the  payment  of  such  balance  by  the 
complainant,  that  the  note  for  the  balance  of  the  purchase  mo- 
ney be  cancelled,  and  Smith  decreed  to  execute  and  deliver  to 
the  complainant  a  general  warranty  deed,  conveying  to  him  a 
complete  title  to  the  premises  described  in  the  bond  ;    excepting 
therefrom  the  one  and  thirty-four  hundreth  acres  occupied  as  a 
tan  yard,  and  the  easement  originally  granted  to  Montgomery 
and  others,  and  now  belonging  to  Hollister ;  or,  if  the  deterio- 
ration in  value  of  the  premises,  in  consequence  of  the  easement 
or  privilege  of  Hollister  in  them,  shall  be  found  to  exceed  the 
balance  due  Smith  for  the  land,  that  said  note  be  cancelled,  and 
Smith  decreed  forthwith  to  execute  and  deliver  to  the  complain- 
ant a  deed  of  the  character  aforesaid,  and  to  pay  him  such  ex- 
cess.    The  complainant  is  not  entitled  to  any  deduction  from  the 
26 
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price  he  agreed  to  pay,  on  acconnt  of  the  quantity  of  the  land, 
as  shown  by  actual  survey,  being  some  one  or  two  acres  less 
than  what  it  was  estimated  to  be  at  the  time  of  the  sale.  The 
condition  of  the  bond  shows  that  he  did  not  purchase  by  the 
acre,  but  gave  so  much  for  the  particular  lands,  describing  them, 
and  being  the  same  then  occupied  and  contracted  by  said  Smith 
as  a  farm,  containining  "  seventy  acres,  more  or  less."  The  men- 
tion of  the  quantity  of  acres  was,  in  this  instance,  but  matter  of 
description,  and  did  not  amount  to  any  covenant  which  would  be 
violated,  if  the  quantity  of  acres  should  fall  short  of  the  given 
amount.  4:  Kent's  Com.,  4:QQ.  iN'or  can  the  complainant  claim 
any  deduction  on  account  of  the  tan  yard  tract  having  been  con- 
veyed to  Montgomery  and  others,  as  he  proffers  in  his  bill  to  ac- 
cept a  deed  excluding  it,  and  it  constituted  no  part  of  the  farm 
occupied  by  Smith,  at  the  time  of  the  purchase,  but  was  then, 
as  the  bill  admits,  in  the  possession  of  Montgomery  and  Hol- 
lister. 

So  much  of  the  decree  of  the  Circuit  Court  as  dismisses  the 
cross  bill  filed  by  Hollister,  and  the  original  bill  as  to  Montgom- 
ery and  Hollister,  is  affirmed ;  and  the  balance  of  said  decree  is 
reversed,  and  the  cause  remanded,  at  the  costs  of  said  Smith, 

Decree  modified. 


The  Countt  Cosimissionees  of  Pike  County,  plaintiffs  in 
error,  -ys.  The  People  of  the  State  of  Illinois,  on  the  re- 
lation of  Benjamin  B.  Metz,  defendants  in  error. 

ErroT  to  Pike. 

The  question,  as  to  who  shall  be  the  relator  in  an  application  for  a  mandamus,  depends  on 
the  object  to  be  attained  by  the  writ.  Where  the  remedy  is  resorted  to  for  the  purpose  of 
enforcing  a  private  right,  the  person  interested  in  having  the  right  enforced  must  be  the 
relator. 

The  relator  is  considered  as  the  real  party,  and  his  right  to  the  relief  demanded  must 
clearly  appear.  A  stranger  is  not  permitted  officiously  to  interfere  and  sue  out  a  manda- 
mus in  a  matter  of  private  concern. 

Where  the  object  is  the  enforcement  of  a  public  right,  the  People  are  regarded  as  the  real 
party,  and  the  relator  need  not  show  that  that  he  has  any  legal  interest  in  the  result.  It  is 
enough  that  he  is  interested  as  a  citizen,  in  having  the  laws  executed,  and  the  right  in 
cfdestion  enforced. 

By  the  express  provisions  of  the  statute,  the  successful  party  in  the  proceeding  for  a  manda- 
mus, recovers  costs  in  all  cases. 

The  act  of  February  28th,  1845,  authorizing  counties  to  apply  such  portions  of  the  internal 
improvement  fund  received  by  the  counties,  under  the  act  of  February  27th,  1837,  and 
which  had  been  loaned  by  them,  to  "any  and  all  purposes  they  may  think  proper,"  does 
not  extend  to  the  county  of  Pike;  a  specific  appropriation  having  been  made  by  the  Legis- 
lature of  that  fund,  by  the  act  of  February  9th,  1839. 
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Where  a  specific  fund  given  to  a  county  by  the  Legislature,  to  be  held  in  trust  for  certain 
purposes,  is  diverted  from  that  purpose  and  mixed  with  the  general  funds  of  the  county, 
it  is  not  error  in  the  Court  to  award  a  mandamus,  to  compel  such  fund  to  be  paid  over  to 
the  person  entitled  to  it,  and  to  direct  an  order  to  be  drawn  upon  the  general  funds  of 
the  county  in  the  treasury. 

This  was  a  proceeding  by  mandamus  in  the  Pike  county  Cir- 
cuit Court,  instituted  by  the  relator  against  the  county  commis- 
sioners of  that  county,  to  compel  the  payment  to  him  of  the  sum 
of  one  hundred  and  twenty-five  dollars,  and  interest,  which  had 
been  originally  appropriated  by  the  Legislature  to  the  county, 
and  by  a  subsequent  law  set  apart  for  the  improvement  of  the 
navigation  of  McKee's  creek,  in  said  county,  to  be  expended  by 
the  relator. 

By  the  fifteenth  division  of  the  eighteenth  section  of  the  act  to 
establish  and  maintain  a  system  of  internal  improvements,  in 
force  27th  February,  183Y,  it  was  enacted,  that  "  there  shall  be 
appropriated  the  sam  of  two  hundred  thousand  dollars,  of  the 
first  moneys  that  shall  be  obtained  under  the  jjrovisions  of  this 
act,  to  be  drawn  by  the  said  counties,  in  a  rateable  proportion 
to  the  census  last  made,  through  which  no  railroad  or  canal  is 
provided  to  be  made  at  the  expense  or  cost  of  the  state  of  Illi- 
nois ;  which  said  money  shall  be  expended  in  the  improvement 
of  roads,  constructing  of  bridges,  and  other  public  works." 
Under  this  provision,  Pike  county  received  about  twenty  thou- 
sand dollars,  which,  by  an  act  of  the  Legislature  to  provide  for 
certain  improvements  in  that  county,  in  force  February  9,  1839, 
was  specifically  appropriated  to  certain  roads,  bridges,  &c.,  by 
name ;  stating  the  amount  to  be  expended  on  each,  dividing  the 
county  into  districts,  and  naming  a  commissioner  for  each  district, 
to  superintend  the  works  within  the  same.  This  act  appropria- 
ted "  five  hundred  dollars  to  the  improvement  of  the  navigation 
of  McKee's  creek,  as  far  up  as  Chambersburg,  and  that  B.  B. 
Metz  be  commissioner  to  superintend  said  work."  Each  of  the 
commissioners,  before  entering  upon  the  duties  assigned  them, 
was  to  enter  into  bond,  with  sureties,  in  such  sum  as  the  County 
Court  should  direct,  conditioned  for  the  honest  and  faithful  dis- 
charge of  his  duties,  &c.,  and  for  the  proper  application  of  all 
moneys  which  should  come  to  his  hands,  under  the  provisions  of 
this  act ;  the  bond  to  be  approved  and  filed  with  the  clerk  of  the 
County  Court.  The  money  was  to  remain  in  bank,  to  the  credit 
of  Pike  county,  to  be  drawn  upon  the  order  of  the  county  com- 
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missioners.  •  The  county  commissioners  were  to  draw  one-fonrth 
part  of  the  money  appropriated,  and  apportion  the  amount 
among  the  said  commissioners  of  each  district,  and  when  he 
should  have  expended  that  amount,  and  certified  under  oath  to 
its  faithful  application,  the  county  commissioners  were  to  con- 
tinue to  draw  the  residue,  in  fourth  parts,  until  the  whole  should 
be  expended.  Vacancies  occurring  in  the  commissioners  for 
the  districts,  were  to  be  filled  by  the  County  Court,  and  the  com- 
missioners were  to  receive  two  dollars  and  fifty  cents  as  a  com- 
pensation for  each  day  they  should  be  actually  employed. 

On  the  twenty-eighth  day  of  February,  1845,  the  Legislature 
passed  the  following  act . 

"  Section  1.  That  the  acts  of  the  County  Commissioners' 
Courts  of  the  several  counties  of  this  state,  in  loaning  at  in- 
terest that  portion  of  the  internal  improvement  fund,  which 
fell  due  said  counties  under  the  act  of  February  twenty-seventh, 
one  thousand  eight  hundred  and  thirty-seven,  establishing  a 
general  system  of  internal  improvements,  be,  and  the  same  is 
hereby,  legalized. 

"Sec.  2.  That  said  County  Commissioners'  Courts  are  also 
empowered  to  collect  the  money  so  loaned,  as  is  provided  for  by 
law  for  the  collection  of  other  indebtedness. 

"  Sec.  3.  That  it  shall  be  the  duty  of  said  County  Commis- 
sioners' Courts,  and  they  are  hereby  required,  to  cause  to  be  re- 
newed, all  bonds  given  as  evidence  of  indebtedness  to  said  fund, 
with  good  and  sufficient  security. 

"  Sec.  4.  That  upon  the  debtor's  compliance  with  the  third 
section  of  this  act,  no  higher  interest  shall  be  collected  from 
said  debtor,  from  and  after  the  renewal  of  any  such  bond,  than 
six  per  cent,  per  annum  ;  Provided^  that  this  provision  shall 
not  extend  to  any  portion  of  said  funds  which  have,  by  law,  been 
constituted  a  portion  of  the  common  school  fund  of  any  county 
in  this  state. 

"  Sec.  5.  That  the  county  commissioners  of  the  several  coun- 
ties of  this  state,  may  apply  all  such  money,  when  collected,  to 
any  and  all  purposes  they  may  think  proper.  This  act  to  be  in 
force  from  and  after  its  passage." 

In  his  application  for  the  mandamus,  the  relator  sets  forth  his 
appointment  under,  and  compliance  with,  the  requisitions  of  the 
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second  of  the  foregoing  laws ;  and  that  the  county   commission- 
ers of  said  Pike  county  have,  from  time  to  time,  paid  over  to  him 
three  iustahnents  of  the  five  hundred  dollars,    appropriated  to 
the  improvement  of  said  creek,  for  which  he  has  faithfully  ac- 
counted ;  and  that  he  is  informed  and  believes   that  the  county 
commissioners,  shortly  after  the  passage  of  the  said  law  of  1839, 
drew  the  amount  appropriated  to  McKee's  creek  from  the  bank, 
and  that  the  unexpended  fourth  instalment  has  been  loaned  by 
them,  with  his  assent,  for  the  last  four  or  five  years,  at  interest. 
That  the  expenditure  of  the  residue  of  the  appropriation  is  ne- 
cessary, &c. ;  that  he  has  frequently  applied  to  the  County  Court 
for  it,  and  that  it  has  been  refused  him;  the  Court  alleging  as  a 
reason  for  the  refusal,  that  the  foregoing  act  of  1815,  had  given 
them   discretionary  power  over  the  fund,  and  that  they  ^should 
appropriate  it  to  ether  objects.     Upon  this  statement,  an  alterna- 
tive mandamus  was  awarded.     To  this  writ,  after  service  upon 
them,  the  county  commissioners  answered,  admitting  the  appro- 
priation, and  the  specific  direction  of  its  use,  as  set  forth  in  the 
law  of  1839,  but  insist  that  this  was  subject  to  subsequent  and 
other  dispositions  of  the  fund  by  the  Legislature,  and  to'^be  di- 
verted from  the  special  objects  stated  in  the  law  of  1839,  in  like 
manner  as  the  fund  due  to  other  counties.  They  set  up  the  act  of 
1845,  as  placing  the  fund  at  their  disposal ;  and  claim,  that,  by 
the  fifth  section  of  that  act,  unless  with  their  consent,   the  fund 
was  no  longer   subject  to  the  special    objects  of  improvement 
enumerated  in  the  law  of  1839.     That  they  do  not  think  proper 
to  make  any  further  appropriation  of  the  fund  to  the   improve- 
ment of  McKee's  creek,  and  design  to  appropriate  it  otherwise, 
to  more   useful   improvements,  and   prayed  the  opinion  of  the 
Court,  believing  that  the  fund  sought  by  the  relator  to  be  obtain- 
ed from  them,  is  the  same  money  placed  by  the  provisions  of  the 
law  of  1845  under  their  control,  and  that  the  relator,  not  hav- 
ing any  claim  thereto,  that  they  the  respondents,  should  be  dis- 
charged.    Upon   this  answer  the  rule  was  made  absolute,  and, 
on  motion  of  the  relator,  a  peremptory  mandamus  was  awarded, 
commanding  the  payment   of  the  said  sum  of  one  hundred  and 
twenty-five    dollars,  with  the   interest   accumulated  thereon,  by 
an  order  on  the  county  treasurer,  since  the   money   originally 
came   under  the   control  of  the   commissioners,    and  all  costs. 
These  proceedings  were  heard  before  Purple,  Judge. 
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The  respondents  sue  out  this  writ  of  error,  and  seek  a  rever- 
sal of  the  order  and  judgment,  upon  the  peremptory  mandamus, 
and  assign  for  error,  the  awarding  of  the  peremptory  mandamus, 
and  the  judgment  for  costs. 

R.  S.  Blackwell,  for  plaintiffs  in  error : 

1.  Metz  has  no  legal  interest  in  the  fund  he  seeks  to  reach  in 
this  case  by  mandamus,  and  cannot  therefore  be  permitted  to 
prosecute  this  suit.  Putnam  vs.  Yalentine,  5  Ohio  E,.,  117; 
Sanger  vs.  Co.  Com'rs  of  Kennebec,  25  Maine  R.,  291 ;  Smith 
vs.  Ilenston,  6  and  7  Ohio  Cond.  R.,  52  ;  Harper  vs.  Ragan,  2 
Blackf  R.,  39.  2.  If  he  has  such  interest  in  the  fund,  assump- 
sit for  money  had  and  received  will  lie.  The  rule  is,  that  a 
mandamus  will  not  lie  where  there  is  any  other  specific  legal 
remedy.  People  vs.  Bradwell,  2  Cow.  R.,  444 ;  1  Wend.  R., 
318 ;  10  John.  R.,  484.  3.  The  return  shows  that  the  money  is 
loaned  out.  It  is,  therefore,  not  subject  to  the  order  of  the  rela- 
tor. If  the  county  commissioners  are  required  to  draw  an  or- 
der on  the  particular  fund,  it  would  be  unavailing.  A  general 
order  to  pay  out  of  any  funds  in  the  treasury  cannot  be  required 
or  given  under  the  law.  State  vs.  Township  4,  1  and  4  Ohio 
R.,  368  ;  Universalist  Church  vs.  Columbia  Township,  6  and  7 
Ohio  R.,  192.  4.  The  appropriation  of  the  fund  in  controversy, 
w^as  a  mere  gratuity  by  the  state,  which  did  not  become  perfect 
until  an  actual  delivery  of  the  money  to  the  commissioner  ap- 
pointed to  expend  it.  2  Kent  Com.,  438.  Therefore,  no  action 
can  lie  for  the  money  thus  appropriated,  though  withheld  by  the 
county.  Pearson  vs.  Pearson,  7  John.  R.,  26  ;  Fink  vs.  Cox, 
18  John.  R.,  145.  Again  the  Legislature  revoked  the  gift  be- 
fore deliver}^,  which  every  doner  has  a  right  to  do.  R.  S.,  605, 
sec.  5  ;  2  Kent,  439.  5.  The  County  Court  have  a  discretion 
as  to  the  application  of  the  fund,  and  the  rule  is,  that  where  an 
inferior  tribunal  has  a  discretion,  it  cannot  be  coerced  by  man- 
damus. 

M.  Hay,  for  the  relator  and  defendant  in  error : 

1.  That  the  relator,  Metz,  was  not  the  party  plaintiif  in  this 
proceeding.  The  People  are  the  real  party,  both  nominally  and 
really,  in  theory  and  in  fact.  The  object  of  this  proceeding  is 
to  enforce  a  public  statute,  upon  the  suggestion  that  the  officers 
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appointed  to  carry  it  out  had  refused  to  do  their  duty.  In  such 
a  case,  the  wrongful  refusal  of  the  officers  to  act,  is  no  moref  the 
concern  of  one  citizen  than  another.  All  are  alike  interested, 
and  any  person  may  become  relator.  The  People  cannot^  act 
except  through  individual  information ;  either  by  the  Attorney 
General,  or  some  private  person.  In  matters  of  public  right, 
founded  on  a  public  statute,  it  is  unnecessary  for  the  relator  to 
show  any  interest  in  the  matter  distinct  from  that  of  other  citi- 
zens. As  the  relator  in  this  case  was  more  conversant  with  the 
facts  than  any  other  person,  it  was  peculiarly  proper  that  he 
should  become  relator.  People  vs.  Collins,  19  "Wend.,  64.  2. 
The  people  have  no  other  adequate  remedy  in  this  case.  Nei- 
ther an  action  of  assumpsit  nor  an  appeal  could  be  prosecuted. 
3.  The  return  to  the  alternative  mandamus,  shows  the  money  to 
be  in  the  county  treasury  ;  if  so,  the  order  is  in  the  projDer  form  ; 
no  other  could  be  made.  The  original  fund  had  been  converted 
into  money,  and  was  in  the  county  treasury.  4.  The  duty  to  be 
performed  by  the  county  commissioners  in  this  case,  was  en- 
tirely ministerial,  involving  no  discretion  whatever.  Sections  8 
and  9  of  the  act  of  1838-9,  appropriating  the  fund.  5.  If  there 
was  any  discretion  to  be  exercised,  having  refused  to  exercise 
that  discretion,  mandamus  was  the  proper  remedy.  Officers  ap- 
pointed to  the  performance  of  a  duty,  involving  the  exercise  of 
a  discretion,  will  be  compelled  to  exercise  that  discretion, 
although  the  Court  will  not  direct  how  they  are  to  use  it.  5. 
Halsted,  57 ;  3  Binn.,  273.  6.  The  proper  construction  of  the 
acts  of  the  Legislature  of  1836-7,  establishing  a  general  system 
of  internal  iraprovemts,  the  act  of  1838-9,  appropriating  the 
fund  in  Pike  county,  and  the  act  of  1845,  "in  relation  to  cer- 
tain counties  therein  named,"  shows  the  relator  to  be  entitled  to 
this  money  as  commissioner  under  the  law  of  1838-9  ;  in  other 
words,  that  the  act  specifically  appropriating  the  money  in  Pike 
county,  was  not  repealed  by  the  act  of  1845,  "  in  relation  to  cer- 
tain counties." 

Opinion  by  Tkeat,  C.  J. : 

It  is  contended  that  the  relator  has  not  such  an  interst  in  the 
fund  sought  to  be  recovered,  as  vnll  authorize  him  to  prosecute 
this  peculiar  remedy.  The  question,  who  shall  be  the  relator, 
in   an  application  for  a  mandamus,  depends  upon  the  object  to  be 
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attained  by  the  writ.  "Where  the  remed}^  is  resorted  to  for  the 
purpose  of  enforcing  a  private  right,  the  person  interested  in 
having  the  right  enforced,  must  become  the  relator.  He  is  con- 
sidered as  the  real  party,  and  his  right  to  the  relief  demanded 
must  clearly  appear.  A  stranger  is  not  permitted  officiously  to 
interfere,  and  sue  out  a  mandamus  in  a  matter  of  private  con- 
cern. But  where  the  object  is  the  enforcement  of  a  public  right, 
.  the  People  are  regarded  as  the  real  party,  and  the  relator  need 
not  show  that  he  has  any  legal  interest  in  the  result.  It  is  enough 
that  he  is  interested,  as  a  citizen,  in  having  the  laws  executed, 
and  the  right  in  question  enforced.  See  the  case  of  The  People 
vs.  Collins,  19  Wendell,  56,  where  this  question  is  much  discus- 
sed, and  the  foregoing  conclusions  are  clearly  stated.  No  doubt 
is  entertained  of  the  right  of  Metz  to  become  the  relator,  and 
pursue  this  remedy.  The  object  of  the  suit  is  not  a  matter  of 
individual  interest,  but  of  public  concern.  Any  citizen  of  the 
county,  especially  of  the  locality  interested  in  having  the  im- 
provement prosecuted,  could  become  the  relator,  and  obtain  the 
mandamus.  There  is  a  manifest  propriety  in  permitting  Metz 
to  give  the  information,  and  conduct  the  proceeding.  He  has 
the  direction  of  the  improvement,  and  the  money,  when  receiv- 
ed, is  to  pass  into  his  hands,  and  be  disbursed  by  him. 

It  is  insisted  that  the  act  of  the  28th  of  February,  1845,  re- 
pealed the  act  of  the  9th  of  February,  1839,  and  vested  the 
county  commissioners  with  full  discretion  over  the  fund  in  con- 
troversy ;  and  this  presents  the  main  question  in  the  case.  The 
act  of  the  27th  of  February,  1837,  gave  the  fund  to  the  county, 
to  be  expended  in  the  construction  of  such  public  works,  within 
its  limits,  as  the  county  commissioners,  in  their  discretion,  might 
direct.  Before  this  discretion  was  exercised,  and  before  the 
money  was  received  from  the  state,  the  Legislature,  by  the  act 
of  the  9th  of  February,  1839,  withdrew  the  fund  from  the  dis- 
cretion and  control  of  the  county  commissioners,  and  required 
it  to  be  expended  in  the  construction  of  certain  designated  im- 
provements, and  under  the  direction  of  certain  persons  named 
in  the  act.  The  money  was  required  to  remain  in  the  bank,  to  the 
credit  of  the  county,  but  was  only  to  be  drawn  out  by  the  county 
commissioners,  from  time  to  time,  as  it  should  be  needed  for  the 
prosecution  of  the  improvements,  and  paid  over  to  tiie  persons 
having  the  superintendence  thereof.     The  fund  was  appropria- 
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ted  to  certain  specified  purposes,  over  which  the  county  commis- 
sioners were  to  have  no  other  control  than  to  receive  the  money, 
and  pay  it  out  in  the  manner  prescribed  by  the  act;  and  in  doing 
that,  they  were  to  act  merely  as  the  trustees  of  the  state,  and  of 
those  beneficially  interested  in  the  proper  expenditure  of  the 
mone3\  The  improvements  were  to  be  constructed  under  the 
authority  of  the  state,  and  not  in  pursuance  of  any  directions  of 
the  county  commissioners.  From  the  passage  of  the  act,  the 
fund  ceased  to  be  the  property  of  the  county,  and  subject  to  the 
control  of  the  county  commissioners.  It  was  recalled  by  the 
state,  and  another  and  different  disposition  made  of  it.  It  be- 
came another  fund,  devoted  to  specific  objects,  and  to  be  ex- 
pended under  diflferent  authority,  and  by  difi^'erent  agents.  In 
tlie  opinion  of  the  Court,  the  act  of  1845  was  not  intended  to 
repeal,  or  in  any  manner  aftect  the  act  of  1839  ;  but  was  only 
designed  to  apply  to  counties  that  had  actually  received  their 
portion  of  the  fund  falling  due  them,  under  the  provisions  of  the 
internal  improvement  act ;  and  which,  instead  of  expending  it  as 
directed  by  that  act,  had  loaned  it  out  on  interest;  or,  in  other 
words,  the  act  only  embraced  cases  where  the  fund  still  belong- 
ed to  the  county,  and  was  subject  to  its  disposition  and  control. 
The  act  legalized  the  acts  of  the  county  commissioners,  in  such 
cases,  in  loaning  the  money,  instead  of  applying  it  as  originally 
designed  ;  and  empowering  them  to  call  it  in,  under  certain  re- 
strictions, and  then  to  make  such  application  of  it  as  they,  in 
tlieir  judgment,  might  deem  best  for  the  interests  of  the  county. 
It  was  confined  in  its  operation  to  moneys  that  had  gone  into 
the  possession  of  a  county,  in  pursuance  of  the.  internal  improve- 
ment law;  and  did  not  extend  to  moneys  that  might  pass  into 
the  hands  of  the  county  commissioners,  as  mere  trustees,  for  the 
purpose  of  being  paid  over  to  the  agents  of  the  state.  This  was 
the  entire  scope  and  design  of  the  act.  It  object  was  two-fold  ; 
first,  to  legalize  the  loaning  of  the  fund  which  a  county  had  ob- 
tained from  the  state  ;  and,  second,  to  vest  the  county  commis- 
sioners with  a  larger  discretion  over  it  when  collected.  In  the 
case  of  Pike  count}^  there  was  nothing  on  which  the  act  could 
operate.  It  never,  in  point  of  fact,  received  the  fund  that  fell 
due  it  by  the  act  of  1837.  Before  the  money  was  obtained,  the 
power  to  receive  it  was  recalled,  and  the  fund  was  diverted  by 
the  state.  There  was  no  such  fund  belonging  to,  Ijhe  county  ;  no 
27 
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portion  of  which  could  have  been  loaned.  There  were  no  loans 
to  be  legalized ;  no  further  discretion  to  be  conferred  on  the 
county  commissioners.  The  proviso  in  the  fourth  section  of  the 
act  of  1845,  was  probably  designed  to  apply  to  the  fund  which 
the  county  of  Bond  received  under  the  internal  improvement 
law.  By  a  special  act,  passed  on  the  12th  of  February,  1839, 
that  county  was  expressly  authorized  to  loan  the  fund,  and  ex- 
pend the  income  on  the  objects  for  which  the  appropriation  was 
made.  By  an  act  of  the  21st  of  February,  1843,  this  fund  was 
added  to  the  school  fund  of  the  county,  and  the  county  commis- 
sioners were  required  to  pay  over  to  the  school  commissioner, 
the  amount  of  the  same  in  money,  or  "  good  solvent  notes,  well 
secured."  In  complying  with  these  directions,  it  is  highly  pro- 
bable, that  many  of  the  notes  given  for  indebtedness  to  the  fund, 
were  transferred  to  the  school  commissioner,  and  were,  in  fact, 
unpaid  on  the  passage  of  the  act  of  1845.  Under  the  general 
language  of  the  act,  the  debtors  might  demand  a  renewal  of  these 
securities,  at  the  reduced  rate  of  interest ;  and  the  proviso  was 
inserted  to  avoid  such  consequences. 

The  Circuit  Court  properly  required  the  county  commission- 
ers to  draw  a  general  warrant  on  the  treasurer,  for  the  payment 
of  the  sum  in  dispute.  The  money  drawn  from  the  bank  had 
been  mingled  with  the  funds  of  the  county,  and  could  not  be  re- 
stored in  kind.  The  course  adopted  was  the  only  way  in  which 
payment  could  be  enforced. 

The  relator  was  entitled  to  his  costs.  The  judgment  for  costs 
is  not  against  the  county,  but  against  the  commissioners  person- 
ally. By  the  express  provisions  of  the  statute,  the  successful 
party  in  the  proceeding  for  a  mandamus  recovers  costs  in  all 
cases. 

The  judgment  of  the  Circuit  Court  must  be  affirmed,  with 
costs. 

Judgment  affirmed. 


DECEMBER  TERM,  1849.  211 

Judy  et  cd.  vs.  Kelley. 

Thomas  Judy,  administrator,  and  Frances  Allington,  ad- 
ministratrix of  the  estate  of  William  Allington,  deceased, 
appellants,  vs.  Thomas  O.  Kelley,  appellee. 

Appeal  from  Madison. 

A  judgment  rendered  in  the  Courts  of  a  sister  state,  against  an  administrator  deriving  his 
authority  under  and  by  force  of  the  laws  of  this  state,  who  voluntarily  entered  his  ap- 
pearance to  the  action  in  which  said  judgment  was  pronounced,  cannot  be  enforced  m 
onr  Courts  against  the  estate  represented  by  such  admiaistrator  (a). 

A  judgment  rendered  under  such  circumstances  is  a  nullity  here,  and  the  creditor  must  re- 
sort to  his  action  upon  the  original  contract. 

A  grant  of  administration  in  one  country,  confers  on  an  administrator  no  title  to  the  proper- 
ty of  the  intestate  situate  in  another  country.  He  has  no  authority  over,  nor  is  lie  respon- 
sible for,  any  effects  ot  the  estate  that  may  be  beyond  the  jurisdiction  appointing  him. 

Such  administrator,  in  his  official  capacity,  can  neither  sue  nor  be  sued,  out  of  the  country 
from  which  he  derives  his  authority,  and  to  which  he  is  alone  amenable.  If  he  wishes 
to  reach  properly,  or  collect  debts,  belonging  to  the  estate  in  a  foreign  country,  lie  must 
obtain  letters  of  administration,  and  give  such  security,  and  become  subject  to  such  reg- 
ulations as  its  laws  may  prescribe. 

A  plea  to  an  actien  brought  against  an  administrator,  on  a  debt  due  by  his  intestate,  that 
such  demand  was  not  exhibited  against  said  estate,  within  two  years  after  tfie  grant  of 
administration,  is  a  good  defence,  if  the  debt  was  exhibited  within  the  two  years,  or  if  the 
plaintiff  labored  under  any  of  the  disabilities  mentioned  in  the  statute,  the  plaintitf  should 
set  forth  the  facts  in  a  special  replication. 

Where  the  plaintiff  has  failed  to  exhibit  his  demand  against  the  estate,  within  the  two  years 
limited  by  the  statute,  he  is,  nevertheless,  entitled  to  a  judgment  against  the  administra- 
tor for  the  amount  found  to  be  due  him,  to  be  satisfied  out  of  such  assets  as  may  thereaf- 
ter be  discovered,  and  which  have  notbeen  inventoried  or  accounted  for  by  the  adminis- 
trator. 

In  this  state  a  plea  of  plene  adniinistravit  is  no  answer  to  an  action  brought  against  an  ad- 
ministrator, upon  a  debt  due  by  his  intestate. 

A  judgment  in  this  state  against  an  administrator,  is  not  an  admission  of  assets  sufBcientto 
satisfy  the  debt;  its  only  effect  is  to  establish  a  debt  against  the  estate,  to  be  paid  in  due 
course  of  administration. 

The  creditor  is  not  entitled  to  execution  on  his  judgment  against  the  administrator,  or  the 
property  of  the  intestate. 

This  is  an  action  of  debt,  brought  against  plaintiffs  in  error, 
upon  a  judgment  rendered  against  them  as  administrator  and 
administratrix  of  said  William  Allington,  deceased,  in  the  Court 
of  Common  Pleas  of  Warren  county,  Ohio.  The  judgment  was 
against  them,  de  bonis  testatoris.  To  which  the  defendants  be- 
low pleaded  several  pleas. 

1.  That  they  had  not,  on  the  day  of  exhibiting  the  bill  of  the 
plaintiff,  nor  have  they  at  anj^  time  since,  had  any  goods  and 
chattels  which  were  of  the  said  William  Allington,  deceased,  at 
the  time  of  his  death,  in  their  hands  as  administrator,  &c.  2. 
That  administration  of  the  goods  and  estate  of  the  said  William 
Allington,  deseased,  was  granted  to  them  on  the  9th  day  of  Sep- 
tember, A.  D.  1339,  at  the  county  of  Madison,  by  the  probate 
justice  of  said  county ;  and  that  no  right  of  administration  was 
granted  to  them,  or  either  of  them,  on  said  estate  elsewhere ; 
that  they  undertook  the  administration  thereof  at  the  same  time 

(o)  yUcy  vs.  Thrasher,  6  How,  U.  S.  R.,  44;  but  see  Hill  vs.  Tucker,  13  How,  U.  S.  R.,  458. 
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and  place,  and  that   said  demand  was  not  exhibited  or  filed  by 
the  said  plain. iff,   at  any  time  within  two  years  from  and  after 
said  day,  according  to  law,  &c.  3.  That  they  have  fully  adminis- 
tered all  and  singular  the  goods  and  chattels  which  were  of  the 
said  William  Allingtou,  deceased,  at  the  time  ot  his  death,  and 
which  have  ever  come  to  the  hands  of  them  as  administrators, 
&c.,  to   be  administered,   to  wit,  at  the  county  aforesaid  ;  that 
they  have  not,  nor  on  the  day  of  exhibiting  the  bill  of  the  said 
plaintiff,  or  at  any  time  since,  had  any  goods  or  chattels  which 
were  of  the  said  William  Aliington,  deceased,  at  the  time  of  his 
death,  and  in  their  hands  as  administrators,  &c.     4.  Actio  non^ 
'except  as  to  fifty-one  dollars,  because  they  say  they  had  fully 
administered  all  and  singular  the  goods  and  chattels  of  the  said 
William  Aliington,  deceased,  at  the  time  of  his  death,  and  which 
have  ever  come  to  the  hands  of  them,  the  said   defendants,  to 
be  administered,  except  the  said  sum  of  fifty-one  dollars,  to  wit, 
at  the  county  aforesaid  ;  and  that  they,  the  said  defendants,  have 
not,  nor  on  the  day  of  exhibiting  the  bill  of  said  plaintiff  in  this 
hehalf,  nor  at  any  time  since,  had  any  goods  or  chattels  which 
were  of  the  said  William  Aliington,  deceased,  at  the  time  of  his 
death,  in  their  hands  to  be  administered,  except  the  said  goods 
and  chattels  of  the  value  aforesaid ;  &c.     5.    That  at  the  time  of 
the  rendition  of  said  judgment  in  the  state  of  Ohio,  the  defend- 
ants were  not  informed  of  the   condition  of  the  assets  of  the  es- 
tate of  said  William  Aliington,  deceased  ;  nor  was   it  in  their 
power,  at  that  time,  nor  had  sufiicient  time  then  been  allowed  to 
have  said  estate  declared  insolvent,  as  required  by  law,  or  to 
allow  said   defendants  to   ascertain  the  amount  of  debts  against 
said  estate  ;  but  since  the  rendition  of  said  judgment  and  before 
the   commencement  of  this  suit,  all  tlie  goods  and  chattels  be- 
longing to  said  estate,  and  which  ever  come  to  the  hands  of  the 
said  defendants,  had  been  fully   administered  and   exhausted,  in 
the  payment  of  the   debts  and  demands,  of  the  first  and  second 
classes,  against  said   estate,  and  in   accordance  with  law  and  the 
orders  of  the  Probate    Court  of  Madison  county  aforesaid,  duly 
made  and  entered,  and  this,  &c.,  wherefore,  &c. 

To  which  pleas  the  plaintiff  below  demurred,  and  the  Court 
sustained  the  demurrer,  and  gave  judgment  for  the  plaintiff  below, 
for  $447  04i  debt,  and  $198  49  damages,  &c.  Cause  heai'd  be- 
fore Breese,  Judge,  at  August  term,  1848.     The  error  assigned 
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was,  the   sustaining  the    demurrer  to  the   pleas   of    defendant 
below. 

J.  Gillespie  and  G.  Tkumbull,  for  appellants : 
1.  The  judgment  upon  which  this  action  is  brought,  is  a  nul- 
lity, it  being  against  administrators  appointed  in  the  state  of  Illi- 
nois. Story's  Conflict  of  Laws,  421  ;  2  Saund.  Plea.,  220,  note 
3.  2.  The  first  plea  in  this  case  is  a  good  defence  to  the  action, 
15  Johnson,  'd'Z'd.  3.  An  adminsistrator  is  bound  to  plead  the 
statute  prescribing  the  time  of  prosecuting  claims  ;  but  he  may 
plead  the  general  statute  of  limitations,  at  his  option.  R.  L, 
lUinois,  1845,  sec.  115,  page  561 ;  1  Binney,  221 ;  Tollers  on 
Ex.,  267 ;  13  Mass.,  201  ;  16  Mass.,  171.  4.  The  third  plea 
pleaded  to  the  action  of  plaintiff,  can  be  pleaded  herein,  and  is 
a  good  defence  to  the  action.  2  Wash.  Ya.  Rep.,  187 ;  3  Bac. 
Ab.,  81;  5  Cond,  Rep.,  544.  5.  As  to  the  plea  oi plene  ad- 
ministTavit  preter^  see  2  Saunders  on  plead.,  221.  6.  The  fifth 
plea  herein,  setting  forth  the  facts,  that  at  the  time  of  the  ren- 
dition of  the  judgment  in  Ohio,  the  defendants  were  ignorant  of 
the  condition  of  the  estate,  and  it  was  impossible  to  find  it  out, 
but  that  since  and  before  the  commencement  of  this  suit,  all  the 
assets  have  been  exhausted  in  paying  debts  of  the  first  and 
second  classes,  is  good  under  the  statute. 

E.  Keating,  for  appellee. 

Opinion  by  Treat,  C.  J.  :* 

This  is  an  action  of  debt,  on  a  judgment  recovered  in  the 
state  of  Ohio,  by  Kelley,  against  the  administrators  of  William 
Allington.  It  appears  from  the  reeord  of  the  j)roceeedings  in 
Ohio,  that  the  suit  was  there  brought  against  Allington,  in  his 
life-time,  and  service  of  process  had  on  him.  At  a  succeeding 
term,  the  plaintiff  suggested  the  death  of  Allington,  and  obtain- 
ed leave  to  revive  the  suit,  against  his  personal  representatives. 
At  a  subsequent  term,  the  present  plaintiffs  in  error  entered 
their  appearance,  and  pleaded  to  the  action  as  administrators  of 
Allington ;  and  a  trial  of  the  cause  resulted  in  the  judgment 
now  the  subject  of  controversy.  The  presumption  from  that  re- 
cord is,  that  the   plaintiffs   in  error   obtained  letters  of  adminis- 

*Mr.  Justice  Trumbull  having  been  of  counsel  did  not  sit  at  the.hearing  of  this  cauBe. 
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tration  on  the  estate  of  Allington  in  Ohio.  To  repel  this  pre- 
sumption, the  second  j)lea  alleges,  that  they  were  appointed  ad- 
ministrators in  this  state,  and  that  administration  was  never 
granted  them  elsewhere.  This  presents  the  question,  whether 
a  judgment  recovered  in  another  state,  against  an  administrator 
appointed  in  this  state,  can  be  here  enforced  against  the  estate. 
A  grant  of  administration  in  one  country,  does  not  confer  on  an 
administrator  any  title  to  the  property  of  the  intestate,  situated 
in  another  country.  He  has  no  authority  over,  nor  is  he  re- 
sponsible for  any  eifects  of  the  estate,  that  may  be  beyond  the 
jurisdiction.  In  administering  the  estate,  he  acts  only  in  refer- 
ence to  the  effects  within  the  jurisdiction,  and  the  debts  that 
may  there  be  presented  against  the  estate.  In  his  official  ca- 
pacity, he  can  neither  sue  nor  be  sued,  out  of  the  country  from 
which  he  derives  his  authority,,  and  to  which  he  is  alone  amena- 
ble. If  he  wishes  to  reach  property,  or  collect  debts  belonging 
to  the  estate  in  a  foreign  country,  he  must  there  obtain  letters 
of  administration,  and  give  such  security,  and  become  subject 
to  such  regulations,  as  its  laws  may  prescribe.  So,  if  a  credi- 
tor wishes  to  bring  a  suit  in  order  to  satis (y  his  debt  out  of  pro- 
perty in  another  jurisdiction,  administration  must  there  be 
first  obtained.  See  Story's  Conflict  of  Laws,  section  513, 
and  the  numerous  authorities  there  cited.  There  are  a  few 
cases  in  this  country,  to  the  effect  that  a  foreign  executor  may 
be  sued  in  another  jurisdiction,  and  be  there  made  liable  to  the 
extent  of  the  assets  he  may  have  with  him ;  but  the  cases  go 
no  farther  than  to  sustain  the  action  for  the  purpose  of  subject- 
ing such  assets  to  the  payment  of  the  particular  debt.  Camp- 
bell vs.  Tousey,  7  Cowen,  64 ;  Swearingen's  Ex'rs  vs.  Pendle- 
ton's Ex'rs,  4  Sergeant  &  Kawle,  389  ;  Evans  vs.  Tatem,  9  do., 
252 ;  Bryan  vs.  McGee,  2  Washington's  C.  C.  E.,  337.  It  may 
be  doubted,  whether  these  decisions  can  be  supported  on  prin 
ciple  or  authority ;  but  conceding  their  correctness,  they  have 
no  direct  bearing  on  this  case.  The  attempt  here  is  to  enforce 
against  an  estate  a  judgment  rendered  in  Ohio,  against  admin- 
istrators appointed  in  this  state.  It  is  clear  that  the  state  of 
Ohio  could  not  rightfully  extend  her  jurisdiction  over  the  plain- 
tiffs in  error,  in  their  official  character,  while  within  her  limits, 
further  than  to  compel  them  to  account  for  such  assets  as  they 
might  there  have.     The  plaintiffs  in  error  derived  their  authori- 
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ty  from  this  state,  and  they  are  to  be  made  responsible  here  only, 
for  their  acts.  That  state  may  grant  letters  of  administration 
on  the  estate,  and  in  that  way  have  the  effects  found  within  her 
territory  administered  ;  bnt  she  cannot,  by  proceedings  in  her 
own  Courts,  reach  the  assets  in  this  state,  or  establish  claims 
against  the  estate  that  will  here  be  enforced.  The  debts  against 
the  estate  are  to  be  adjusted,  and  the  effects  belonging  to  it  dis- 
tributed, according  to  our  own  laws. 

But  it  is  insisted,  that  the  plaintiffs  in  error,  by  entering  their 
appearance  to  the  action  in  Ohio,  submitted  themselves  to  the 
jurisdiction  of  the  Court,  and  cannot  now  question  its  authority 
to  pronounce  the  judgment.  This  position  would  be  correct,  if 
the  proceedings  there  had  been  against  them  personally  ;  but  as 
respects  them  in  their  representative  capacity,  we  think  the  ef- 
fect is  otherwise.  The  grant  of  administration  in  this  state 
gave  them  no  control  over  the  estate  in  Ohio.  It  did  not  con- 
fer on  them  any  authority  to  appear  and  defend  the  action — any 
power  to  go  into  another  jurisdiction,  and  there  permit  claims  to 
be  adjudicated  against  the  estate.  Their  authority  is  limited, 
and  when  they  exceed  it,  their  acts  will  not  bind  the  estate. 
The  appearance  being  wholly  unauthorized  by  our  laws,  the 
judgment  that  resulted  from  it  is  not  binding  on  the  estate.  If 
binding  here,  for  any  purpose,  it  is  against  the  plaintiffs  in  error, 
personally.  If  the  judgment  had  been  obtained  against  an  ad- 
ministrator, duly  appointed  in  Ohio,  the  record  would  not  be 
evidence  of  indebtedness,  in  an  action  against  the  administrators, 
in  this  estate.  "Where  administrations  are  granted  to  different 
persons  in  different  states,  they  are  so  far  regarded  as  independ- 
ent of  each  other,  that  a  judgment  obtained  against  one  will  fur- 
nish no  right  of  action  against  the  other,  to  affect  assets  received 
by  the  latter,  in  virtne  of  his  own  administration  ;  for  in  con- 
templation of  law,  there  is  no  privity  between  him  and  the  other 
administrator  "  {a).     Story's  Conflict  of  Laws,  sec.  522. 

We  are  of  the  opinion  that  the  judgment,  if  the  allegations  of 
the  plea  are  true,  cannot  be  here  enforced  against  the  estate.  It 
is  not  such  an  adjudication  as  will  bind  the  estate.  The  demand 
against  the  intestate  has  not  been  adjusted  in  pursuance  of  our 
laws,  but  in  defiance  of  them.  If  the  creditor  wishes  to  secure 
any  share  of  the  assets  in  this  state,  he  must  sue  on  his  original 
cause  of  action.     This  conclusion  is  not  in  conflict  with  the  case 

(a)  Collins  vs.  Ayres,  13  UL  B.,  358. 
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ofDavis-ys.  Connelly's  Ex'rs,  4  B.  Monroe,  136.  That  was  an 
action  brought  in  Kentucky,  against  executors  appointed  in  that 
state,  on  a  judgment  obtained  against  them  in  Ohio.  The  ex- 
ecutors pleaded  that  they  never  administered  in  Ohio ;  and 
the  plaintiff  replied  that  the  defendants,  acting  as  executors  and 
professing  to  be  such,  entered  their  appearance  in  the  original 
action,  and  thereby  became  executors  de  son  tort,  and  are  estop- 
ped to  deny  that  they  were  executors  in  Ohio.  The  Court  sus- 
tained the  republication,  and  decided  that  the  defendants  were 
chargeable,  as  executors  in  their  own  wrong.  In  this  case,  the 
plaintiffs  in  error  are  not  sued  as  executors  de  son  tort  /  but  the 
object  of  the  suit  is  to  enforce  the  judgment  against  the  estate, 
and  satisfy  it  out  of  the  assets. 

The  second  plea  also  alleges,  that  the  demand  sought  to  be 
recovered,  was  not  exhibited  within  two  years  after  the  grant  of 
letters  of  administration.  The  statute  provides  that  "  all  de- 
mands not  exhibited  within  two  years  as  aforesaid,  shall  be  forever 
barred,  unless  such  creditor  shall  find  other  estate  of  the  de- 
ceased, not  inventoried  or  accounted  for  by  the  executor  or  ad- 
ministrator; in  which  case  his  claim  shall  he  i^aid  pro  rata,  out 
of  such  subsequently  discovered  estate ;  saving,  howevisr,  to 
f 677168  covert,  infants,  persons  of  unsound  mind,  or  imprisoned, 
or  beyond  the  seas,  the  term  of  two  years  after  their  respec- 
tive disabilities  be  removed,  to  exhibit  their  claims."  R.  S., 
chapter  109,  sec.  115.  If  a  demand  against  an  estate  is  not  ex- 
hibited within  the  time  limited  by  this  provision,  the  creditor  is 
excluded  from  any  participation  in  the  assets  already  received 
by  the  administrator,  and  he  nuist  satisfy  his  debt  out  of  sub- 
sequently discovered  estate.  The  plea,  therefore,  required  an 
answer  from  the  plaintiff.  If  he  exhibited  his  claim  within  two 
years  after  administration  was  granted,  or  if  laboring  under  one 
of  the  disabilities  named  in  the  statute,  he  exhibited  it  within 
two  years  after  the  same  was  removed,  it  should  have  been  spe- 
cially replied.  If  barred,  however,  by  the  statute,  from  receiv- 
ing any  share  of  the  estate  already  inventoried  or  accounted  for, 
he  would  still,  on  proof  of  his  debt,  be  entitled  to  a  judgment  for, 
the  amount  due,  to  be  satisfied  out  of  future  assets.  Thorn  vs. 
Watson,  5  Gilman,  26.  The  Circuit  Court  erred  in  sustaining 
a  demurrer  to  the  second  plea.     The  plea  was,  perhaps,  obnox- 
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ions  to  a  special  demurrer,  as  presentin^^  two  distinct  defences 
to  the  action.     But  no  such  objection  was  taken. 

The  demurrer  was  properly  sustained  to  the  other  pleas.  Un- 
der our  statute,  thej  present  no  defence  to  the  action.  At  com- 
mon law,  the  failure  of  an  administrator  to  plead  a  want  of  as- 
sets, or  that  he  had  fully  administered,  operated  as  an  admission 
on  his  part  that  he  had  assets,  sufficient  to  satisfy  the  demand  ; 
and  he  was  afterwards  estopped  from  asserting  that  he  had  no 
assets,  or  that  he  had  fully  administered.  Plence  the  necessity 
of  this  class  of  pleas.  The  case  is  different  under  our  statute. 
It  provides  "  that  no  executor  or  administrator,  or  security  for 
an  executor  or  administrator,  shall  be  chargeable  beyond  the  as- 
sets of  the  testator  or  intestate,  by  reason  of  any  omission  or 
mistake  in  pleading,  or  false  pleading  of  such  executor  or  ad- 
ministrator." R.  S.,  ch.  J  09,  sec.  Y7.  A  judgment  against  an 
administrator,  only  establishes  a  debt  against  the  estate,  to  be 
paid  in  the  due  course  of  administration.  The  creditor  is  not 
entitled  to  execution  on  his  judgment,  either  against  the  admin- 
istrator or  the  property  of  the  intestate.  Welch  vs.  Wallace,  3 
Gilman,  490.  This  change  of  the  common  law  dispenses  with 
the  plea  oi  plene  adininistravit.,  and  renders  it  wholly  unneces- 
sary. It  is,  in  fact,  no  defence  to  an  action  against  an  adminis- 
trator. A  creditor  has  the  right  to  bring  his  suit,  at  any  time 
within  one  year  after  the  administrator  has  settled  his  accounts 
with  the  Court  of  Probate,  and  recover  judgment,  to  be  satis- 
fied out  of  assets  thereafter  to  be  discovered;  R.  S.,  ch.  109, 
sees.  102  and  115.      Thorn  vs.  Watson,  5  Gilman,  26. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Judgment  reversed. 
28 
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Isaac  G.  Israel,  who  sues  for  the  use  of  E.  B.  Sclioll,  plaintiff 
in  error,  vs.  William  T.  Reynolds  et  al.,  defendants  in 
error. 

Error  to  Pike. 

In  an  action  upon  an  instrument  of  Indemnity,  the  plaintiff  must  aver,  In  the  declaration, 
that  it  was  given  for  a  sufficient  consideration,  and  that  he  has  been  damnified  by  having 
to  pay. 

Wliere  a  general  demurrer  is  filed  to  several  counts  in  a  declaration,  one  of  which  is  good, 
the  demurer  should  be  overruled. 

This  action  was  commenced  by  attachment.  The  first  four 
counts  in  the  declaration  were  special,  and  founded  upon  the 
following  instrument  of  writing : 

''St.  Louis,  FeVy  Uh,  18iS. 

"  I.  G.  Israel,  esq. 

"  Deak  Sir  :  In  accordance  with  your  request,  we  herein 
state,  that  according  to  our  understanding  with  you,  when  we 
purchased  your  property,  known  as  St.  Louis,  111.,  we  will  pay 
for  the  boiler  purchased  by  you,  for  your  saw  mill,  and  not  yet 
paid  for  by  you,  with  the  understanding,  that  the  cost  of  said 
boiler  does  not  exceed  three  hundred  and  fifty  (350)  dollars. 

"Yours,  truly,  W.  T.  Reynolds  &Co." 

The  fifth  count,  was  for  work  and  labor ;  goods,  wares  and 
merchandize,  sold  and  delivered  ;  money  paid,  laid  out,  and  ex- 
pended, a.nd  an  account  stated. 

To  this  declaration  the  defendants  filed  a  general  demurrer  to 
the  first,  second,  third,  fourth  and  fifth  counts ;  and  to  all  the 
counts  of  said  declaration,  except  the  first,  second,  third,  fourth 
and  fifth,  pleaded  the  general  issue ;  to  which  last  plea  a  siini- 
liter  was  added.  There  was  a  joinder  in  demurrer.  The  judg- 
ment of  the  Court  below  on  the  demurrer,  is  as  follows :  "  The 
demurrer  filed  to  the  first,  second,  third,  fourth  and  fifth  counts 
being  heard,  is  sustained,  and  leave  is  given  plaintiff"  to  amend 
the  second  count  in  his  declaration."  The  plaintiff  abided  by 
the  counts  in  his  declaration,  except  as  to  the  second  count. 
This  count  was  amended,  demurred  to  as  amended,  and  demur- 
rer sustained.  A  trial  by  jury  was  had,  on  the  issue  joined,  as 
the  record  represents,  and  a  verdict  was  found  for  the  defendant 
at  April  term,  1849,   before  Minshall,  Judge.     A  motion  for  a 


DECEMBEK  TERM,  1849.  219 

Israel  vs.  Eeynolds  et  al. 

new  trial  was  made  by  the  plaintiff,  which  was  overruled.  A 
bill  of  exceptions  was  filed,  which  it  is  unnecessary  to  notice, 
as  the  opinion  of  the  Court  is  founded  upon  matters  extraneous 
of  the  statements  in  the  bill. 

The  first  count  in  the  declaration  states,  that  the  defendants, 
as  co-partners,  made  their  certain  instrument  in  writing,  bear- 
ing date,  &c.,  and  thereby,  then  and  there,  promised  the  plaintiff 
in  the  words  and  figures  following,  to  wit,  (here  setting  forth  the 
foregoing  instrument  verbatim,)  and  then   and  there  delivered 
the  said  instrument  or  undertaking  in  writing,  to  the  said  plain- 
tiff, and  avers  that  the  boiler  cost  the  sum  of  three  hundred  and 
fifty  dollars,  and  that  the  cost  of  the  boiler  did  not  exceed  the 
sum  of  mone}''  in  the  said  instrument,  &c.,  specified,  and  the 
said  defendants  then  and  there,  in  consideration  of  the  premises, 
undertook  and  promised  to  pay  to  the  said  plaintiff  the  said  sum 
of  three  hundred  and  fifty  dollars,  according  to  the  tenor  and 
effect   of  said  instrument,  &c, ;    avers  the  indorsement  before 
payment  to  one  Stephen  H.  Gray,  and  an  indorsement  from  Gray 
to  the  said  Edward  B.  Scholl,  for  whose  use  this  suit  is  brought ; 
by  means  whereof,  and  by  force  of  the  statute,  the  said  defend- 
ants became  liable  to  pay  Scholl  the  sum  of  money  in  the  said 
instrument,  according  to  its  tenor  and  efiect;  and  being  so  lia- 
ble, undertook  and  promised  to  pay  the  plaintiff,  for  the  use  of 
Scholl,  the  sum  of  money  specified  in  the  said  instrument  or  un- 
dertaking in  writing,  according  to  the  tenor  and  effect  thereof. 
The  second  count  is  like  the  fii'st,  omitting  an  averment  of  the 
assignments.     The  third  count  omits  the  instrument,  but  sets 
forth  its  tenor  and  effect,  and  omits  averment  of  assignment,  but 
is  in  other  respects  like  the  first  count.     The  fourth  count  sets 
forth,  that  the  defendants  made  their  certain   other  instrument 
or  undertaking  in  writing,  bearing  date  a  certain  day  and  year 
therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  then 
and  there  delivered  the  same  to  the  said  plaintiff,  and  then  and 
there  promised  to  pay  the  said  plaintiff  the  sum  of  three  hundred 
and  fifty  dollars,  according  to  the  tenor  and  effect  of  said  instru- 
ment or  undertaking  in  wiiting.     The  fifth  count  is  the  common 
count.      The  only  breach  assigned  is  at  the  conclusion  of  the 
fifth  count. 

The  plaintiff  beloM''  sued  out  this  writ  of  eiTor,  and  assigns 
for  error  the  refusal  of  the  Court  below  to  grant  a  new  trial ;  the 
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sustaining  of  the  demurrer  to  the  first  five  counts,  respectively, 
of  said  plain tiif's  declaration;  that  the  verdict  of  the  jury  and 
judgment  of  the  Court  is  contrary  to  the  law  and  evidence,  and 
that  the  verdict  and  judgment  should  have  been  for  the  plaintifi', 
and  not  for  the  defendant. 

C.  A.  Wakren  and  O.  C.  Skinner,  for  plaintifi"  in  error,  make 
the  follov/ing  points : 

1.  The  defendant's  demurrer  is  general,  and  to  the  first  five 
counts  of  the  declaration,  and  includes  the  first  common  count. 
He  insists  that  the  first,  third  and  fourth  special  counts  are  good 
on  general  demurrer :  but  if  held  bad,  the  fifth  count  is  good, 
and,  therefore,  the  demurrer  should  have  been  overruled.  2. 
The  second  special  count  overruled  is  good,  and  the  demurrer 
to  this  count  should  have  been  overruled.  3.  The  paper  evi- 
dence offered  was  proper  in  support  of  the  common  counts.  5. 
Gil,  58Y ;  4  ibid,  46,  48  ;  2  Greenl.,  sees.  113,  114.  4.  The 
Court  should  have  granted  a  new  trial.  To  the  first  point,  the 
following  authorities :  Breese,  53 ;  1  Scam,  421  ;  3  Black.  E. 
167  ;  3  Black.  E..,  251.  5.  Although  the  written  instrument  did 
not  make  complete  proof,  yet,  if  it  tended  to  prove  a  liability  to 
pay,  it  ought  to  have  gone  to  the  jury. 

R.  S.  Blackwell  and  M.  Hay,  for  defendants  in  error: 
The  first  count  is  bad,  and  the  demurrer  properly  sustain- 
ed. 1.  The  instrument  is  not  embraced  within  the  provisions  of 
the  statute.  R.  S.,  384,  sec.  3  ;  because  no  certain  sum  is  na- 
med in  the  instrument ;  because  payable  on  a  contingency. 
Cogshell  vs.  Cogshell,  1  Strobhart  R,  43.  Because  no  person 
named  therein  as  payee.  Mayo  vs.  Chenoweth,  Breese  R.,  155  ; 
"Walters  vs.  Short,  5  Gil.,  252.  Therefore,  a  consideration 
should  be  averred  in  the  declaration  ;  the  instrument  creating  no 
legal  liability.  Letcher  vs.  Taylor,  2  Bibb,  572,  585  ;  Prior  vs. 
Linsey,  3  Bibb,  76-7.  2.  If  the  instrument  does  not  import  a 
consideration,  because  not  within  the  statute,  and  the  instrument 
set  out  in  this  coimt  in  Jubc  verha^  showing  upon  its  face  a  past 
and  executed  consideration,  the  count  should  aver  that  the  boiler 
was  purchased  at  the  request  of  Reynolds  &  Co.  Comstock  vs. 
Smith,  7  John.,  87 ;  Parker  vs.  Crane,  6  Wend.,  647.  3.  The 
count  showing  a  promise  by  Reynolds  &  Co.  to  pay  for  a  boiler 
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already  purchased  by  Israel,  it  is  in  the  nature  of  a  promise  to 
indemnify  Israel,  and  he  should  aver  that  he  had  paid  for  the 
boiler,  or  that  he  has  been  damnified  in  some  way.  4.  If  the 
instrument  is  negotiable  under  our  statute,  the  count  shows  that 
Israel  parted  with  his  title  by  assignment,  and  he  cannot,  there- 
fore, maintain  an  action  upon  it.  Campbell  vs.  Humphries,  2 
Scam.,  4Y8. 

The  second  count  has  been  abandoned,  by  asking  leave  to 
amend.  The  amended  second  count  is  clearly  bad,  being  incom- 
plete and  uncertain.  The  third  count  is  clearly  defective.  1. 
'No  consideration  is  directly  averred.  2.  The  one  inferentially 
alleged  is  past  and  executed.  3.  There  is  no  averment  as  to 
whom  the  money  is  to  be  paid.  4.  No  breach  of  the  promise  is 
alleged.  The  fourth  count  is  bad.  1.  There  is  no  considera- 
tion set  forth.  2.  !N"o  time  of  performance  is  alleged.  3.  No 
breach  is  averred. 

There  is  a  misjoinder  of  parties,  in  the  several  counts  of  the 
declaration,  therefore  demurrer  was  properly  sustained  to  the 
whole  declaration.  1.  Chitty's  Plead.,  236,  Y04.  The  Court 
can  take  no  notice  of  the  errors  predicated  upon  the  bill  of  ex- 
ceptions, because  it  is  informal  and  insufficient.     3  Scam.,  63. 

Admitting  that  the  demurrer  was  improperly  sustained  to  the 
fifth  count,  yet  the  Court  will  not  reverse  the  judgment.  1. 
Because  they  have  committed  the  first  irregularity  in  not  joining 
in  our  demurrer  to  their  declaration  ;  which,  under  ordinary  cir- 
cumstances, would  amount  to  a  discontinuance.  2.  Because 
they  could  have  offered  no  evidence  under  the  common  counts, 
but  the  writing  seth  forth  in  the  affidavit,  upon  which  the  attach- 
ment was  founded.  Reasons :  first,  lien  of  attachment  is  good 
as  against  third  persons,  to  the  extent  and  nature  of  the  debt 
set  forth  in  the  affidavit;  second,  defeats  debtor's  remedy  on 
bond.  Fairfield  vs.  Baldwin,  12  Pick.,  388.  And  the  writing 
was  inadmissible  under  the  counts.  Because,  if  valid,  it  was  in 
full  force  and  unrescinded.  Robertson  vs.  Lynch,  18  John., 
451;  1  Pick.,  118.  The  legal  title  was  in  Gray,  by  virtue  of 
the  assignment.  The  writing  was  not  evidence,  under  any  of 
the  specifications  contained  in  this  count.  3.  The  plaintiff'  is 
not  prejudiced  by  the  decisions  of  the  Court,  and  it  appearing 
from  the  whole  record  that  justice  has  been  done,  the  judgment 
will  not  be   reversed.     3  Scam.,  486-6 ;  Sheehan  vs.  Hampton, 
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8  Ala.,  942 ;  Cunningham  vs.  Carpenter,  10  Ala.,  109 ;  Rakes 
■^5.  Pope,  7  Ala.,  162 ;  McKenzie  vq.  Jackson,  4:  Ala.,  230  ; 
Evans  'vs.  Gordon,  8  Porter,  142 ;  Proskey  vs.  West,  8  S.  &  M., 
718;  Smith  vs.  Elder,  7  S.  &  M.,  507;  ElHot  vs.  Fowler,  1 
Littell,  201,  202;  Clark  ^^5.  Boyd,  6  Monroe,  295;  WilHamson 
vs.  Richardson,  6  ibid,  606-7 ;  Sanders  vs.  Johnson,  1  Bibb, 
322  ;  Jones  vs.  Handly,  3  Bibb,  225 ;  Harman  vs.  Kelley,  14 
Ohio,  502  ;  Andre  vs.  Johnson,  6  Blackford,  375. 

The  demurrer  being  to  the  whole  declaration  jointly,  the  plain- 
tiff, after  demurrer  was  sustained,  having  asked  leave  to  amend, 
and  having  actually  amended  second  count,  abandoned  his  whole 
declaration,  and  cannot  now  assign  for  error  the  decision  of  the 
Court  upon  the  demurrer.  The  issue  of  fact  and  trial  by  jury 
waived  the  demurrer  as  to  the  fifth  count. 

O.  C.  Skinnek,  in  reply; 

As  to  the  manner  of  counting  in  the  declaration,  upon  the 
causes  of  action  set  forth  in  the  affidavit,  see  Palmer  vs.  Logan, 
3  Scam.,  56.  That  if  the  instrument  counted  on  shows  that 
there  was  a  specific  sum  of  money  to  be  paid,  it  is  good  evi- 
dence to  go  to  the  jury  upon  the  common  counts.  2  Greenleaf, 
sees.  113,  114,  and  note  7.  The  agreement  shows  a  distinct 
promise  to  pay,  and  it  is  presumable  that  the  plaintiff  has  been 
compelled  to  pay  for  the  boiler,  inasmuch  as  defendants  did  not 
]3ay.  The  plaintiff  paid  a  debt  for  defendants,  a  debt  which 
they  were  liable  to  pay,  in  order  to  relieve  himself  froiii  his  ori- 
ginal liability  to  pay,  and  which  defendants  bound  themselves  to 
pay  in  his  stead.  That  plaintiff  had  a  right  to  offer  the  instru- 
ment to  the  jury,  as  a  step  in  his  proof,  and  the  Court  ought  not 
to  have  forbidden  it,  as  plaintiff  might  afterwards  supply  any 
omission  and  establish  his  case.     Rogers  vs.  Brent,  5  Gil.,  587. 

Opinion  by  Mr.  Justice  Caton  : 

That  the  first  four  counts  of  this  declaration  are  bad,  we  en- 
tertain no  doubt.  The  writing  on  which  they  are  founded,  is  not 
one  upon  which  alone  an  action  can  be  maintained  under  our 
statute;  and  we  must,  therefore,  be  governed  by  the  common 
law  rules.  It  seems  to  be  in  the  nature  of  an  indemnity  against 
the  debt,  which  the  plaintiff  owed  for  the  boiler,  and,  in  order  to 
maintain  an  action  upon  it,  it  was  necessary  to   show  that  the 
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writing  was  given  upon  a  sufficient  consideration  ;  and  that  the 
plaintiff  had  been  damnified  by  having  had  the  debt  to  pay, 
which  the  defendants  had  promised  to  discharge.  The  fifth  is 
the  common  count,  and  its  sufficiency  is  not  questioned.  As 
there  were  but  five  counts  in  the  declaration,  the  demurrer  was, 
in  fact,  to  the  whole  of  it,  and  was  improperly  sustained  to  the 
fifth  count ;  and  in  this  there  was  error.  The  defendant  filed  a 
general  issue  to  ail  of  the  declaration,  except  the  first  five  counts, 
and  there  being  but  five  counts,  of  course  the  plea  answered 
nothing,  and  could  present  no  issue.  As  there  was  no  issue  to 
the  country  formed,  the  trial  which  took  place  was  a  nullity,  and 
it  is  not  necsssary  to  examine  its  history.  It  may  be  true  that 
the  demurrer  was  only  designed  to  be  applied  to  the  special 
counts,  and  that  the  general  issue  was  supposed  to  be  filed  to 
the  common  count.  But  however  probable  this  may  be,  we  are 
not  at  liberty  to  assume  that  it  was  so,  in  defiance  of  the  record, 
which  declares  to  the  contrary. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs, 
and  the  cause  remanded,  with  leave  to  both  parties  to  amend 
their  pleadings. 

Judgment  reversed. 


JosiAH  H.  Rucker  and  James  Gordon,  and  Collins  &  Kel- 
logg, plaintiffs  in  error,  -vs.  Davis  Fuller,  defendant  in 
error. 

Agreed  case  from  Morgan. 

To  entitle  a  party  in  a  "civil  action"  to  a  pro  rata  distribution,  under  the  2Gth  section  of 
chapter  9,  of  the  Eevised  Statutes,  of  the  proceeds  of  property  attached,  such  party  must 
obtain  judgment  at  the  term  to  which  the  attachments  are  returned. 

If  the  civil  action,  commenced  at  the  same  term  of  Court  as  the  attachments,  should,  for  any 
cause,  be  continued,  altliough  vfithoutthe  fault  or  consent  ot  the  plamtitt'  in  sucli  action, 
he  would  thereby  lose  the  right  to  share  with  the  attaching  creditors,  in  the  proceeds  of 
the  attached  property;  and  this,  though  the  attachments  should  also  be  continued,  and 
judgments  should  eventually  be  entered  in  all  the  causes,  at  the  same  term  of  the  Court. 

Suits  commenced  and  made  returnable  to  a  regular  term,  subseqnentto  a.ipecial  term,  and 
before  its  appointment,  would,  under  our  statutory  provision,  become  returnable  to  the 
special  term  ;  but  cases  which  had  been  made  returnable  to  a  prior  regular  term,  would 
still  be  so  returnable,  although  continued  into  the  special  term  lor  furtber  action. 

The  agreed  case  shows  that  Collins  and  Kellogg,  as  also  Gor- 
don and  Rucker,  sued  out  attachments  against  one  Carlisle,  re- 
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turnable  to  the  September  terra,  1849,  of  the  Morgan  county 
Circuit  Court;  which  attachments  were  levied  upon  real  and 
personal    estate,  and    under   them  debts  "Were  also  garnisheed. 
The  Circuit  Court  to  which  these  attachments  were  made  re- 
turnable, stood  adjourned,  at  four  of  the  clock  in  the  afternoon 
of  the  second  day  of  the  term,  under  the  statute,  in  consequence 
of  the  non-attendance  of  the  Judge.     Afterwards,  the   Judge 
appointed  a  special  term  of  the  Court,  to  be  held  on  the  third 
Monday  of  November,   1849;  during  which  term  the  attaching 
creditors  obtained  their  judgments  against  Carlisle.     Fuller,  the 
defendant  in  error,  at  the  special  term  of  the  Court,  also  obtain- 
ed a  judgment  against  Carlisle,  in  assumpsit,  upon  a   cognovit. 
At  the  same  term  the  Court   directed,  among  other  things,  that 
the  proceeds  of  all  the  property  attached,  after  the  costs  should 
be  paid,  sliould  be  divided  pro  rata  between  the  plaintiffs  in  the 
attachment  suits  and  the  plaintiff  in  the  suit  in  assumpsit.     To 
this  order  all  the  parties  excepted.     In  the  case  of  Fuller  against 
Carlisle,  in  assumpsit,  it  was  agreed,  that  the  power  of  attorney 
authorized  the  confession  of  a  judgment  to  Fuller,  at  the  said 
September  term,  or  any   subsequent   term   of  said  Court.     All 
the  judgments  were  entered  at  the  same  term,  but  the  suit  of 
Fuller  against   Carlisle   was  not  entered  upon  the  docket  until 
the  special  term.     The  cause  was  brought  to  this  Court  for  the 
purpose  of  settling  the  exceptions  above  stated,  as  to  the  ratea- 
ble disposition  of  the  effects  attached  in  said  attachment  causes. 
Cause  tried  before  Woodson,  Judge. 

M.  McCoNNEL,  for  Rucker  &  Co. 

David  A.  Smith,  for  Collins  &  Kellogg : 

The  decision  of  the  question  made  must  depend  upon  the 
proper  construction  of  sec.  26,  title,  "  Attachments  in  the  Cir- 
cuit Courts,"  and  sees.  28,  43,  50,  title,  "  Courts,"  of  Revised 
Statutes.  1.  Under  sec.  26,  by  its  very  terms,  in  order  to  give 
a  judgment  creditor,  proceeding  by  attachment,  the  right  to  share 
in  the  proceeds  of  the  property  attached,  he  must  obtain  his 
judgment  against  the  defendant  in  attachment,  at  the  same  term 
to  which  the  writ  or  writs  of  attachment  may  be  returnable.  2. 
To  what  term  of  the  Court  were  the  attachments  of  the  plain- 
tiffs in  error  made  returnable  ?     By  their  very  terms,  to  the  Sep- 
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tember  term,  1849 — from  which  they  were  contmued,  by  opera- 
tion of  law,    "  until  the  next  succeeding  term."     Sec.  28,  title, 
"  Courts."     3.  Sec.  43,   title,    "  Courts,"   provides   for   the    ap- 
pointment of   special   terms  of  the  Circuit  Courts,   for   specific 
objects — appointments   being  made  by  order  of  Court,  during  a 
regular  term  of  the  Court — and  process  may  be  made  returnable 
to  the  second  description  of  special  term  provided  for  in   that 
section,  '^  with  like  effect  as  at   a  regular  term."     4.     "We  main- 
tain that  a  proper   construction  of  sec.    50,  title,  "  Courts,"  does 
not  authorize  the  appointment  of  a   special  term  to  which  pro- 
cess eo  nomine  may  be  made   returnable.      The  words  at  the 
close  of  said   section,    "  and  all  process  which  may  have  been, 
made  returnable  to  the  regular  term,  shall  be  deemed  in  law 
returnable  to  the  said  special  term  appointed  as  aforesaid,"  are 
properly  apolicable  to  process  which   may  have  been  issued  and 
made  returnable  to  a  regular  term  of  the  Court,  to  have  been 
holden  after  the  appointment  of  the  special  term,  and  does  not 
apply  to  a  regular  term  that  may  have  been  adjourned,  or  that 
has  lapsed   in  consequence  of  the  non-attendance  of  the  Judge, 
by  4  o'olock,  P.  M,,  of  the  second  day  of  the  term.     A  suit  can- 
not be   expressly  instituted  to  the   special  term  provided  for  in 
this   section.     The  Court  below,   in  construing  this  section,  ar- 
rived at  the  conclusion,  that  the  attachment  writs  of  the  plain- 
tiffs in  error  were,  by  operation  of  law,  returnable  to  the  special 
November  term,  1849,  when  they  were  returnable  to  the  regular 
September  term,  1849.     The  claims  of  the  defendant  in  error  to 
share  in  the  proceeds  of  the  attached  property,  ought  to  be  very 
strictly  construed  ;  because  of  the   facility  with  which  attaching 
creditors  may  be  cheated  out  of  the  avails  of  their  superior  dili- 
gence, by  colorable  and  collusive  confessions  of  judgment  by  a 
defendant  in  attachment. 

Bkown  &  Yates,  for  the  defendant  in  error : 

Had  the  judgments  of  Collins  &  Kellogg  and  Rucker  &:  Co. 
been  entered  at  the  September  term,  as  they  would  have  been 
but  for  the  lapse  of  the  term,  it  is  conceded  by  appellants,  that 
all  would  have  rightfully  shared  pro  rata  in  the  distribution  of 
the  estate  of  the  debtor.  This  is  good  law,  and  consonant  with 
the  principle  that  equality  in  the  payment  of  debts  is  equity. 
If  so,  can  the  lapse  of  the  term,  and  the  rendition  of  the  judg- 
29 
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ments  at  a  special  term,  holden  at  the  earliest  period  cousistent 
with  the  official  duties  of  the  Judge,  in  holding  other  Courts,  so 
alter  the  rights  of  the  parties,  as  to  entirely  destroy  and  take 
away  those  of  Fuller  ?  If  it  can,  he  loses  his  rights  without 
fault  or  negligence  on  his  part.  Fuller,  by  obtaining  a  power  of 
attorney  to  confess  judgment  at  the  September  term,  is  equally 
as  diligent  as  the  attaching  creditors,  and  is  entitled  to  equal 
favor.  Had  he  placed  his  case  upon  the  docket  at  or  before  the 
commencement  of  the  lapsed  term,  the  rights  of  the  parties 
could  not  have  been  altered  thereby.  The  judgments  would 
not  have  been  hastened  thereby,  nor  could  the  final  order  of  the 
Court  have  been  different  from  that  rendered. 

In  order  to  give  plausibility  to  the  attempt  to  "rob"  {a  la 
onode  plaintiff's  brief)  Fuller,  the  Court  is  asked  so  to  construe 
the  26th  section  of  the  attachment  law  as  to  say,  that  if  Fuller's 
suit  had  been  regularly  brought  and  process  issued  to  the  Sep- 
tember term,  and  returned  duly  executed,  still,  if,  in  consequence 
of  the  lapse  of  the  term,  his  judgment  was  not  entered  up  at  the 
September  term,  but  at  the  next  sncceeding  term,  (at  which 
term  the  judgments  in  attachm.ent  were  also  rendered,)  his  right 
to  a  ^ro  rata  distribution  is  gone.  Such  construction  would 
certainly  overlook  the  spirit  of  the  law,  and  stick  in  the  letter. 
The  object  of  the  law  is  to  equalize  diligent  judgment  creditors, 
whether  by  attachment  or  otherwise,  and  should  be  liberally 
construed,  to  effect  that  end,  and  not  "  strictly,"  as  contended 
for  by  appellant,  to  enable  men  who  are  easy  to  swear  out 
writs  of  attachment,  to  "  cheat "  more  honest  and  conscientious 
creditors  out  of  a  fair  division  of  the  effects  of  a  common 
debtor. 

The  assumption  that  the  special  term  was  appointed  after  the 
lapse  of  the  September  term,  is  gratuitous.  It  does  not  so  ap- 
pear in  the  record.  It  may  have  been  appointed  before,  and  in 
favor  of  the  judgment  of  the  Court  below.  It  will  be  so  con- 
sidered, if  necessary  to  sustain  the  judgment.  The  record  does 
not  show  when  the  term  was  appointed,  and  if  before  the  Sep- 
tember term,  then,  according  to  plaintiff's  brief,  the  judgment 
is  right.  If  the  order  appointing  the  special  term  were  made 
after  the  regular  term,  still  we  contend  that  the  judgment  was 
right.  The  language  of  the  law  is  exceeding  broad :  "  All 
process,  which   may  have  been  made   returnable  to  the  regular 
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term,  shall  be  deemed  in  law  returnable  to  the  special  term ; " 
and  there  is  nothing  in  the  facts  of  this  case,  which  requires 
that  it  receive  a  narrow  construction. 

Opinion  by  Mr.  Justice  Tkumbull  : 

These  cases  came  before  the  Court  from  Morgan  county,  upon 
an  agreed  state  of  facts  ;  from  which  it  appears,  that  writs  of  at- 
tachment were  sued  out  against  Carlisle,  one  at  the  suit  of 
Rucker  &  Gordon,  and  another  at  the  suit  of  Collins  &  Kellogg; 
and  both  made  returnable  to  the  September  term,  1849,  of  the 
Morgan  Circuit  Court.  That  Carlisle,  previous  to  said  term 
of  Court,  executed  a  power  of  attorney,  authorizing  the  en- 
try of  judgment  against  him,  in  favor  of  Davis  Fuller,  at  the 
September  or  any  subsequent  term  of  said  Court.  For  some 
cause,  the  September  terra  was  not  holdeu,  and  a  special  term 
was  appointed,  and  held  in  jSTovember  following ;  at  which  spe- 
cial term,  judgments  were  rendered  in  the  attachment  suits,  and 
also  by  confession  upon  the  warrant  of  attorney  in  favor  of  Ful- 
ler ;  and  the  Court  directed  that  the  proceeds  of  the  property 
attached,  be  applied  ^:>rc»  rata  to  the  plaintiffs  in  said  three 
suits,  according  to  the  amount  of  their  several  judgments.  It 
is  insisted  by  the  attaching  creditors,  that  the  order  allowing 
Fuller  to  share  with  them  in  the  proceeds  of  the  property  attach- 
ed, is  erroneous.  The  correctness  of  tliis  order  depends  entirely 
upon  a  statutory  enactment.  Sec.  26  of  ch.  9,  R.  S.,  declares 
that,  "in  all  cases  where  more  than  one  attachment  shall  be  is- 
sued against  the  same  person  or  persons,  and  returned  to  the 
same  term  of  Court  to  which  they  are  returnable,  or  where  a 
judgment  in  a  civil  action,  which  shall  also  be  rendered  at  the 
same  term  against  the  defendant,  who  is  the  same  person  and 
defendant  in  the  attachment  or  attachments,  the  Court  shall  di- 
rect the  clerk  to  make  an  estimate  of  the  several  amounts  eacli 
attaching  or  judgment  creditor  will  be  entitled  to  out  of  the  pro- 
perty of  the  defendant  attached,  either  in  the  hands  of  any  gar- 
nishee or  otherwise,  after  the  sale  and  receipt  of  the  proceeds 
thereof  by  the  sheriff,  calculating  such  amount  in  proportion  to 
the  amount  of  their  several  judgments,  with  costs,  as  the  same 
will  respectively  bear  to  the  amount  of  the  sum  received ;  so 
that  each  attaching  and  judgment  creditor  will  receive  his  just 
part  thereof,  in  proportion  to  his  respective  demand."     The  pro- 
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Yisions  of  this  section  provide  for  dividing  ^ro  rata  among  at- 
taching creditors,  whose  attachments  are  returned  and  returna- 
ble to  the  same  term  of  Court,  without  regard  to  the  time  when 
judgments  are  obtained,  the  proceeds  of  the  property  attached. 
But  to  entitle  a  party  in  a  civil  action  to  share  in  such  proceeds, 
he  must  obtain  judgment  at  the  term  to  which  the  attachments 
are  returned.  His  commencing  suit  to  the  same  term  is  not  suf- 
ficient, but  the  law  requires  that  he  should  obtain  a  judgment  at 
that  term.  If,  therefore,  the  civil  action,  commenced  to  the 
same  term  of  court  as  the  attachments,  should,  for  any  cause,  be 
continued,  although  without  the  fault  or  consent  of  the  plaintifl: 
in  such  action,  he  would  thereby  lose  the  right  to  share  with 
the  attaching  creditors  in  the  proceeds  of  the  attached  proper- 
ty ;  and  this  though  the  attachments  should  also  be  continued 
and  judgments  eventually  entered  in  all  the  causes  at  the  same 
term  of  Court.  In  this  case  the  judgment  in  favor  of  Fuller 
was  not  rendered  at  the  same  terra  of  Court  to  which  the  at- 
tachments were  returnable,  and  it  was,  therefore,  erroneous  to 
direct  that  Fuller  should  share  pro  rata  with  the  attaching 
creditors,  in  the  distributiDn  of  the  proceeds  of  the  attached 
property.  It  is  true  that  it  was  no  fault  of  Fuller's  that  the  reg- 
ular September  term  was  not  held ;  and  had  it  been  held,  he 
could  have  obtained  judgment,  which  would  have  stood  upon 
the  same  footing  as  the  judgments  in  the  attachment  suits. 

It  has  been  insisted  that,  inasmuch  as  the  law  declares  that  all 
process  made  returnable  to  a  regular  term,  shall  be  deemed 
in  law  returnable  to  the  special  term  when  one  is  appointed, 
that  therefore  the  writs  of  attachment  in  this  case  are  to  be 
regarded  as  returnable  to  the  ISTovember  special  term.  This 
provision  of  the  statute  has  reference  to  process  made  returna- 
ble to  a  regular  term  beyond  the  special  terra.  Suits  coramen- 
ced  to  a  regular  term  subsequent  to  the  special  term,  and  before 
its  appointment,  would  by  this  statutory  provision  become  re- 
turnable to  the  special  term,  but  cases  which  had  been  made 
returnable  to  a  prior  regular  term  would  still  be  so  returnable, 
although  continued  into  the  special,  term  for  further  action. 

"Why  the  Legislature  should  have  provided  for  an  equitable 
distribution  of  the  proceeds  of  attached  property  among  credi- 
tors, whose  attachments  are  returnable  to  the  same  term,  al- 
though judgments  may  be  entered  in  said  attachment  suits  at 
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different  terms,  while  a  creditor  in  a  civil  suit  should  not  be 
permitted  to  share  with  the  attaching  creditors,  although  his  suit 
may  have  been  pending  at  the  same  time  with  the  attachments, 
unless  he  can  obtain  judgment  at  the  term  to  which  they  are  re- 
turnable, is  not  for  the  Courts  to  inquire.  The  whole  matter  is 
one  strictly  of  statutory  regulation ;  and  when  the  Legislature 
has  clearly  declared  its  intention,  the  Courts  have  no  power  to 
depart  from  the  plain  language  and  requirement  of  the  statute 
for  the  purpose  of  establishing,  as  they  may  suppose,  a  more 
equitable  rule. 

The  judgment  of  the  Circuit  Court,  directing  the  proceeds  of 
the  attached  property  to  be  distributed  j^/'o  rata  to  Fuller  and 
the  plaintiffs  in  the  attachment  suits,  according  to  the  amount  of 
their  several  judgments,  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


James  E.  Ftirness,  plaintiff  in  error,  vs.  Archibald  Williams, 
administrator  of  Martin  Baker,  deceased,  defendant  in  er- 
ror. 

Error  to  Adams. 

Where  a  defendant  files  several  special  pleas,  to  which  the  plaintiff  replies,  and  defendant 
neglects  to  add  the  similiter,  he  cannot  assign  tor  error  that  the  Court  below  rendered  judg- 
ment for  the  plaintiff  without  first  disposing  of  the  issues  of  fact,  upon  the  pleas  and  re- 
plication. 

A  party  is  not  allowed  to  take  advantage  of  his  own  errors  and  omissions. 

Where  an  action  is  brought  upon  a  note,  which  was  given  for  the  consideration  of  a  convey- 
ance of  land,  with  a  covenant  that  the  grantor  had  good  right  to  convey,  it  is  no  defence 
to  the  action  to  plead  that  at  the  time  of  the  conveyance,  a  part  of  the  land,  equal  to 
the  value  of  $3.50,  of  the  purchase  money,  had  "been  sold  under  and  by  virtue  of  the 
revenue  laws  of  this  state  to  one  Riddle,  in  the  year  1844,  for  the  taxes  due  thereon  to  the 
county  and  state  aforesaid  for  the  year  1843,  and  that  two  years  have  elapsed  since  said 
sale  of  the  same  as  aforesaid,  and  the  same  has  not  been  redeemed,  whereby  the  said  por- 
tion of  said  premises  became  lost,"  &c.  The  defendant  should  have  set  forth  the  proceed- 
ings under  which  the  land  was  sold  for  taxes,  so  that  the  Court  can  see  that  the  covenant 
has  been  broken  ;  or  he  must  make  the  general  averment  that  the  sale  was  legally  made, 
and  the  title  became  thereby  divested  out  of  the  plaintiff. 

A  covenant  of  seizin  only  extends  to  a  title  existing  in  a  third  person,  which  may  defeat  the 
estate  granted  by  the  covenantors.  It  does  not  embrace  a  title  that  is  at  the  time  vested 
in  the  covenantee,  who  is  estopped  from  sitting  up  such  title  against  the  covenanter. 

A  deed  placed  in  the  hands  of  a  third  person  to  hold  until  the  performance  of  a  condition, 
does  not  take  effect  until  the  condition  is  performed,  and  the  deed  is  actually  delivered  to 
the  grantee. 

This  was  an  action  of  assumpsit,  brought  by  Baker  against 
Eurness,  in  the  Adams  Circuit  Court,  upon  a  promissory  note, 
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payable  to  one  Silas  Ramsey,  and  by  him  endorsed  to  the  plain- 
tiff, and  was  tried  at  the  October  term,  A.  D.  1847,  before  Pm*- 
ple,  Judge,  without  the  intervention  of  a  jury. 

The  pleadings  in  the  cause  are  quite  voluminous,  and  such 
parts  of  them  only  v/ill  be  recited  as  are  necessary  to  present 
the  merits  of  the  case  as  decided  by  this  Court.  The  fifth  and 
eighth  pleas  set  up  a  failure  of  the  consideration  of  the  note  de- 
clared upon,  to  which  the  plaintiff  replied,  and  tendered  an  issue 
to  the  country,  and  to  which  defendant  neglected  to  add  the 
similiter.  The  sixth  re-amended  plea  was  in  these  words  :  "And 
for  further  plea,  &c.,  defendant  says  actio  no7i,  &c.,  because,  he 
says,  that  the  promissory  note  in  said  declaration  mentioned,  was 
made  and  given  for  a  part  of  the  price  and  consideration  of  a 
certain  parcel  of  land,  &c,  and  for  no  other  consideration  what- 
ever; and  which  said  parcel  of  land  the  said  Silas  Eamse_y  and 
wife  had  convej'ed  to  the  defendant,  by  deed,  wherein  the  said 
Rauisey  covenanted  with  the  defendant  that  said  grantors  had 
good  right  to  convey  said  premises,  and  that  they  Y\^ere  free  from 
all  encumbrances ;  and  the  said  defendant  says,  that  forty-five 
feet  off  the  west  side  of  said  parcel  of  land,  &c.,  being  a  part 
of  the  premises  aforesaid,  of  the  value  of  four  hundred  and  fifty 
dollars,  had,  at  the  time  of  executing  said  deed,  been  sold,  un- 
der and  by  virtue  of  the  revenue  laws  of  this  state,  to  one  Rid- 
dle, in  the  year  1844,  for  the  taxes  due  thereon  for  the  year 
1843 ;  and  that  two  years  have  elapsed  since  said  time  of  said 
sale,  and  the  same  have  not  been  redeemed  ;  and  so  the  said 
defendant  says,  that  the  consideration  for  which  said  note  was 
given  has,  in  part,  failed,  and  the  defendant  avers  that  the  said 
plai ntiff  is  not  a  56>/2a^fZe  assignee  of  said  note,  before  the  same 
became  due,  &c.,  and  this  the  said  defendant  is  ready  to  verify, 
&c.;  wherefore  he  prays  judgment,"  &c.  To  this  plea  the  plain- 
tiff replied,  and  the  defendant  demurred  to  the  replication,  to 
which  there  was  a  joinder  in  demurrer,  and  the  Court  below 
overruled  the  same. 

The  defendant,  also,  filed  his  pleas,  numbered  two,  three,  four, 
five,  seven,  nine,  and  eleven,  the  last  of  which  sets  out  in  full 
the  ground  relied  upon  as  a  defence  to  the  action,  and  is,  in  sub- 
stance, the  same  as  the  other  pleas,  as  follows,  to  wit :  "  And 
for  further  plea,  &c.,  defendant  says  actio  non,  &c.,  because  he 
says  that  the  promissory  note  in  said  declaration  mentioned  was 
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given  by  the  defendant,  and  made  to  one  Silas  Ramsey,  shortly 
after  the  sale  and  conveyance,  for  the  consideration  of  six  hun- 
dred dollars,  by  said  Silas  Ramsey  and  wife,  to  the  defendant,  of 
the  same  premises,  in  the  second  plea  above  pleaded,  described 
by  deed,  whereby  the  said  Silas  Ramsey  covenanted  that  the 
said  grantors  were  seized  in  fee  simple  of  said  premises ;  and 
the  defendant  avers,  that  said  promissory  note  was  made  and 
given  for  part  of  the  consideration  of  said  conveyance  and  co- 
venant, and  for  no  other  consideration  whatever;  and  the  de- 
fendant avers,  that  the  said  grantors,  nor  either  of  them,  M'ere, 
nor  since  then  have  become  seized  in  fee  simple  of  the  following 
portions  and  parts  of  said  premises,  and  described,  to  wit  :  com- 
mencing at  the  north-west  corner  of  said  lot  nnmber  two,  thence 
east  forty-five  feet,  thence  south  one  hundred  and  sixty-five  feet, 
thence  west  forty-five  feet,  thence  north  to  the  place  of  begin- 
ning ;  and,  also,  the  following  described  portions  and  parts  there- 
of, to  wit :  commencing  at  the  north-east  corner  of  said  lot 
number  three,  thence  west  fortj^  feet,  thence  south  one  hundred 
and  sixty-five  feet,  thence  east  forty  feet,  thence  north  to  the 
place  of  beginning,  both  being  in  said  block  six,  in  said  Whee- 
lock's  addition  to  said  city  of  Quincy,  in  said  county  of  Adams 
and  state  of  Illinois,  and  which  said  portions  and  parts  of  said 
premises,  &c.,  were  then  and  there,  and  are  now,  of  the  value 
of  four  hundred  dollars,  and  of  two-thirds  of  the  whole  consid- 
eration ;  and  so  the  said  defendant  avers,  that  the  consideration 
for  which  said  promissory  note  was  made  and  given,  hath  in  part 
failed,  to  wit,  to  the  amount  and  sum  of  four  hundred  dollars. 
And  the  defendant  avers,  that  the  said  promissory  note  was,  in 
fact,  assigned  to  the  plaintifi"  after  the  same  was  and  had  become 
due,  and  this  he  is  ready  to  verify,  &c. ;  wherefore  he  prays 
judgment,  &c. 

One  replication  was  filed  by  the  said  plaintiff",  to  all  of  the 
above  pleas,  numbered  two,  three,  four,  five,  seven,  nine,  and 
eleven  ;  which  it  is  unnecessary  to  set  out  in  this  statement,  as 
it  is  copied  in  full  in  the  opinion  of  the  Court  To  this  replica- 
tion the  defendant  interposed  a  demurrer,  and  the  plaintiff' join- 
ed in  demurrer,  and  the  Court  below  overruled  the  same. 

The  errors  relied  upon  by  the  defendant,  to  reverse  the  judg- 
ment rendered  by  the  Court  below,  were:  1.  That  the  Circuit 
Court  rendered  judgment  for  the  plaintiffs,  without  disposing  of 
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plaintiff's  pleas  numbers  five  and  eight.  2.  In  overniling  de- 
fendant's demurrer  to  plaintiff's  replication  to  pleas,  two,  three, 
four,  five,  seven,  nine,  and  eleven.  3.  In  overruling  defendant's 
demurrer  to  plaintiff's  replication  to  defendant's  re-amended 
plea,  number  six.     4.  The  general  assignment, 

C.  A.  Warren  and  O.  C.  Skinner,  for  plaintiff  in  error : 

1.  The  Court  rendered  judgment  for  plaintiff  below,  without 
disposing  of  defendant's  pleas.  A  complete  issue  at  law  is  form- 
ed on  the  rejoinder  of  defendant  to  the  replication  of  plaintiff  to 
defendant's  pleas  four  and  nine,  and  said  issue  is  no  where  dis- 
posed of  by  the  record.  2.  The  Court  overruled  the  defend- 
ant's demurrer  to  plaintiff's  replication  to  defendant's  sixth  plea. 
This  is  a  plea  of  part  failure  of  consideration.  The  replication 
is  no  sufficient  answer  to  the  plea,  and  the  demurrer  should  have 
been  sustained.  3.  The  Court  struck  from  the  files  defendant's 
additional  plea,  number  ten.  The  defendant  had  asked  and  ob- 
tained leave  to  file,  and  did  file  additional  pleas  ten  and  eleven. 
They  were  then  regularly  filed  upon  leave.  The  tenth  plea  is 
good,  and  the  Court  had  no  discretion  in  the  matter,  after  hav- 
ing given  leave  to  file  such  a  plea  as  was  filed.  4.  The  Court 
allowed  the  plaintiff  to  file  replication,  setting  up  new  matter 
to  defendant's  pleas,  two,  three,  four,  five,  seven,  nine  and 
eleven.  As  to  the  fourth  and  ninth  pleas,  there  was,  then,  rep- 
lication, rejoinder,  demurrer  to  rejoinder,  and  joinder  in  demur- 
rer. As  to  the  second,  third,  fifth  and  seventh  pleas,  there  was, 
then,  replicntion,  rejoinder  traversing  the  replication,  and  com- 
plete issue  to  the  country.  6.  The  Court  improperly  overruled 
the  defendant's  demurrer  to  plaintiff's  replication  to  defendant's 
amended  pleas  two,  three,  four,  five,  seven,  nine  and  eleven. 
The  replication  is  double.  The  party  is  estopped  by  his  cove- 
nants from  setting  up  the  defence  contained  in  the  replication. 
It  is  contradicting  a  deed  by  parol. 

In  support  of  the  second  and  third  points,  the  plaintiff  in  error 
relies  upon  the  following  authorities :  11  "Wendell,  425,  426 ; 
4  Peters,  83  to  89 ;  Comyn's  Digest,  title,  "  Estoppel,"  (A  2) 
and  at  large  ;  1  Phini])s'  Evidence,  547  to  549  ;  1  Starkie's  Ev., 
294,  295;  1  Greenleaf's  Ev.,  sees.  22,  23,  24;  17  Mass.  601; 
9  Cowen,  752  to  755  ;  1  Johnson's  Chancery  Rep.,  428-430  ;  2 
Brown's  Ch.   Eep.,  219;  1  Bro.  Ch.  Eep.,  93,  and  note  a,  and 
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cases  there  cited;  9  John,,  307;  10  Wendell,  181  to  186;  1 
McLean,  181,  182,  183  ;  8  Mass.,  147, 148  ;  15  Pick.,  6Q  to  70; 
10  Conn.,  431,  432 ;  Cowen  &  Hill's  notes  to  Phillips'  Evidence, 

3  vol.,  1430,  1431 ;  12  John.,  429 ;  20  John.,  50,  51 ;  3  John- 
son's Cases,  175,  177. 

Williams  &  Lawrence,  for  defendant  in  error  : 

The  sixth  plea  sets  up  a  failure  of  consideration  as  to  part  of 
the  note  sued  on,  by  averring  a  sale  of  the  land  for  taxes.  Inas- 
much as  a  defence  of  this  nature,  to  a  suit  brought  on  a  promis- 
sory note  by  a  grantor  against  his  grantee,  is  permitted  for  the 
sake  of  avoiding  circuity  of  action,  a  plea  setting  it  up  should 
contain  the  same  averments  that  would  be  necessary  in  a  decla- 
ration in  covenant,  founded  on  a  breach  of  the  covenants  in  the 
deed.  The  covenants  set  up  in  this  sixth  plea,  are  of  a  right  to 
convey,  and  that  the  land  was  free  from  incumbrances.  A  cov- 
enant of  right  to  convey  is  the  same  as  a  covenant  of  seizin, 

4  Mass.,  631;  2   ibid,  437;  2  ibid,  408;  Willard  vs.  Twitchell 
1  N.  H.,  177.      The  covenant,  if  broken  at  all,  is  broken  as 
soon  as    it  is  made,    like    the   covenant  of  seizin.      The    plea 
shows  that  the  tax  title   accrued  after  the  deed  was  made  ;  the 
time  of  redemption  not  having  expired  till  after  that  time.     The 
facts,  therefore,  alleged  in   the  plea,  admit  a  seizin  at  the  time 
the  covenant  was  made,   and,  therefore,  a  good  right  to  convey. 
But  it  is  contended  that  the  plea  shows  a  breach  of  the  covenant 
against  incumbrances,    and  this  is  the  ground  relied  on.     The 
plea  does  not  aver  a  disturbance  of  the  possession  of  the  cove- 
nantee, nor  that  he    has  paid  off  the  incumbrances.     At  best, 
therefore,  it  would  only  entitle  the  defendant  to  nominal  dama- 
ges, and  is,  therefore,  bad  as  a  plea  of  failure  of  consideration. 
The  covenant  against   incumbrances,  even  if  broken,  only  enti- 
tles the    covenantee    to  nominal  damages,  until  he  has    been 
evicted  or  paid  off  the  incumbrance.      Stanard  vs.  Eldridge,  16 
Johns.,  254 ;  Delamyne  vs.  ISTorris,  7  Johns.,  358 ;  Prescott  vs. 
Trueman,  4  Mass.,    631 ;.  Deforest    vs.    Leete,  16  J.  R.,  122 ; 
Taft  vs.  Adams,  8  Pick.,    547.     The  plea  is,  moreover,  fatally 
defective  in  not  showing  that  the  sale  of  the  land  for  taxes  con- 
veyed a  title  so  as  to  constitute  an  incumbrance.     It  does  not 
even  aver  a  judgment  and  precept,  or  that  the  sale  was  legally 
or  duly  made.     The  presumption,  therefore,  on  the  face  of  the 
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plea,  is,  that  the  sale  of  the  land  for  taxes  was  void.  Watson 
vs.  Stucker,  5  Dana,  581.  The  replication  is  unquestionably 
good,  as  it  avers  that  the  tax  title  is  held  in  trust  for  Furness, 
and  is  not,  therefore,  an  outstanding  incumbrance,  and  that  Fur- 
ness has  remained  in  undisturbed  possession  of  the  premises. 
The  replication  to  the  second,  third,  fourth,  fifth,  seventh,  ninth, 
and  eleventh  pleas,  shows  tiiat  none  of  the  covenants  have  been 
"broken,  and  is  therefore  good.  1.  It  shows  that  the  only  out- 
standing claim  of  title  was  worthless.  2.  It  shows  that  this 
claim  of  title,  such  as  it  was,  was  vested  in  Furness  before  the 
deed  from  llamsey  was  delivered  to  and  accepted  by  Furness, 
and  that,  therefore,  even  if  it  had  been  a  good  title,  it  would 
not  have  constituted  a  breach  of  any  of  the  covenants.  The 
replication  further  shows,  that  an  abatement  of  the  purchase 
money  was  made,  to  enable  Furness  to  buy  in  this  outstanding 
claim  of  title,  and  that  he  had  already  bought  it  in.  The  fol- 
lowing cases  are  in  point:  Watts  vs.  Wellraan,  2  N.  H.,  45S  ; 
Fitch  vs.  Baldwin,  17  Johns.,  166. 

A.  Wheat,  for  plaintiff  in  error,  in  reply : 

The  record  shows  three  pleas,  numbered  five ;  the  first  al- 
leging a  want,  and  tlie  other  two  a  failure  of  consii'eration.  To 
the  first  the  plaintiff  replied,  by  way  of  traverse,  with  a  conclu- 
sion to  the  country.  The  plaintiff's  amended  replication  applied 
to  but  one  of  these  pleas.  If  to  the  first,  there  is  error,  for  the 
other  two  remained  unanswered,  and  the  judgment,  instead  of 
being  for  the  plaintiff,  should  have  been  for  the  defendant,  on 
them;  and  if  to  one  of  the  latter,  then,  also,  is  there  error ;  for 
there  was  no  finding  upon  the  issue  formed  by  the  original  rep- 
lication to  the  first  plea  numbered  five — the  only  issue  formed 
being  that  formed  by  the  plea  of  non-assumpsit.  It  also  appears 
from  the  record,  that  the  same  error  occurred  in  relation  to  plea 
number  eight.  There  were  two  pleas  numbered  eight ;  the  first, 
like  the  first  plea  numbered  five,  alleged  a  want,  and  the  latter, 
like  the  second  and  third  pleas  numbered  five,  a  failure  of  con- 
sideration ;  and  on  the  first,  issue  was  joined  in  the  same  way 
that  it  was  on  the  first  plea  numbered  five.  No  answer  was 
filed  to  the  latter.  One,  and  but  one,  of  these  pleas  was  aban- 
doned, and  whichever  of  them  it  was,  there  is  error  in  not  prop- 
erly disposing  of  the  other. 
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The  record  further  shows,  that  the  defendant,  by  leave  of  the 
Court,  and  which  was  given  without  qualification  or  terms  im- 
posed, filed  a  plea  numbered  ten,  which  was  afterwards,  on  mo- 
tion of  the  plaintiff,  stricken  from  the  files.  In  this  there  Vv^as 
error.  The  defendant  having  filed  the  plea  by  leave  of  the  Court, 
it  was  as  regularly  on  file,  and  a  part  of  the  record,  as  if  it  had 
been  one  of  the  original  pleas.  If  it  was  substantially  like  some 
other  plea,  the  Court,  perhaps,  might  have  compelled  the  de- 
fendant to  elect  which  he  would  retain,  and  have  ordered  the 
other  to  be  stricken  from  the  files.  But  this  plea  was  not  like 
any  of  the  rest. 

The  objections  taken  to  re-amended  plea  number  six,  are  not 
good.  The  plea  alleges  that  the  premises  were  sold  under  and 
by  virtue  of  the  revenue  laws,  for  taxes  ;  that  they  were  not  re- 
deemed, and  that  thereby  the  title  was  lost.  The  Court  will,  of 
course,  take  notice  of  what  these  laws  are,  and,  like  the  law, 
presume  that  the  oflicers  appointed  to  carry  it  into  execution, 
performed  their  duty,  until  the  contrary  is  made  to  appear.  The 
authority  cited,  5  Dana,  581,  to  show  that  the  plea  is  not  sufii- 
ciently  particular,  instead  of  sustaining  the  position  taken  by  the 
other  side,  is  a  case  in  point  to  sustain  the  plea.  The  allegations 
of  this  plea  are  more  full,  certain,  precise,  and  particular,  than, 
those  of  the  bill  in  that  case  in  which  they  were  not  questioned. 

It  is  not  contended  in  this  case  by  the  plaintiff"  in  error,  that 
the  Avarrant  of  a  right  to  convey,  or  of  seizin,  is  broken  by  a 
sale  of  the  premises  for  taxes,  previous  to  the  conveyance,  the 
title  to  which  under  the  sale  had  not  been  matured.  It  is  unne- 
cessary for  him  to  contend  for  the  breach,  and  the  only  on.e 
assigned  in  the  plea  is  of  the  covenant  that  the  premises  were 
free  of  incumbrance,  and  not  of  the  covenant  of  seizin,  as  seems 
to  have  been  supposed  by  the  counsel  for  the  defendant  in  error. 
This  correction  disposes  of  several  authorities  cited  on  the  oth- 
er side. 

It  is  further  objected  to  this  plea,  that  it  contains  no  allega- 
tion that  the  defendant  has  been  evicted,  or  that  he  has  procur- 
ed a  discharge  of  the  incumbrance,  and  several  authorities  are 
cited  to  sustain  this  position,  none  of  which,  however,  do  sus- 
tain it.  They  all  show  that  the  defendant  being,  as  to  this  plea, 
in  the  attitude  of  plaintiff",  would  in  such  case,  or  without  such 
pJiegation,  have  a  right  to  recover  nominal  damages,  at  least. 
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If  the  defendant  was  entitled  to  nominal  damages,  on  the  facts 
stated  in  his  plea,  then  the  plea  is  not  bad.  The  objection  is 
one  to  be  made,  on  a  question  relative  to  the  amount  to  be  re- 
covered, and  not  on  one  relative  to  the  right  to  recover  at  all. 

If  the  grantee  has  not  procured  a  discharge  of  the  incum- 
brance existing  at  the  time  of  his  purchase,  and  no  title  has  ma- 
tured on  that  incumbrance,  and  he  has  not  been  disturbed  in  his 
possession,  at  the  time  of  suit  brought  to  recover  damages,  for  a 
breach  of  the  grantor's  covenant  that  the  premises  vi^ere  free  of 
incumbrance,  he  would,  perhaps,  be  entitled  to  recover  only 
nominal  damages.  But  whenever,  at  the  time  of  suit  brought  to 
recover  damages  for  the  breach  of  such  a  covenant,  he  has  pro- 
cured a  discharge  of  the  incumbrance,  or  has  been  disturbed  in 
his  possession  or  enjoyment  of  the  premises,  by  reason  of  it,  or  a 
title  to  the  premises  has  matured  upon  it,  he  would  unquestion- 
ably be  entitled  to  recover  all  the  damages  he  had  sustained. 
Frisbie  vs.  Hoofnagle,  11  John.,  50.  And  to  the  same  effect  are 
several  of  the  authorities  cited  by  the  other  side.  This  plea 
shows  that,  at  the  time  of  suit  brought,  a  title  had  matured  on 
the  sale  made,  previous  to  the  conveyance.  The  replication  to 
this  plea  is  bad,  unless  it  is  the  duty  of  a  grantee  to  pay  off  or 
procure  a  release  or  discharge  of  an  incumbrance  existing  upon 
the  premises,  at  the  time  of  his  purchase,  before  he  can  main- 
tain a  suit  against  his  grantor  for  a  breach  of  a  warrant  against 
incumbrance.  To  show  that  such  is  not  the  law  needs  no  refer- 
ence to  authorities.  A  bare  glance  at  the  effect  and  consequen- 
ces of  such  a  rule,  must  be  sufficient  to  show  that  none  such  can 
exist.  If  the  plea  is  true,  and  this  is  admitted  by  the  replication, 
the  covenant  against  incumbrance  was  broken  the  instant  the 
deed  was  executed.  The  grantee  then  had  a  right  of  action 
against  the  grantor.  How  has  that  right  ever  been  destroyed  ? 
The  replication  does  not  pretend  to  show;  but,  on  the  contrary, 
assumes  that  no  such  right  ever  existed.  Tlie  Court,  therefore, 
erred  in  overruling  the  demurrer  to  this  replication.  If,  how- 
ever, the  plea  is  bad,  still  the  Court  erred  in  overruling  the  de- 
murrer, for  it  should,  in  such  case,  have  sustained  it  to  the  plea  ; 
and  this  is  error  that  the  defendant  may  assign,  for  by  it  he  has 
been  prejudiced. 

The  Court  erred  in  overruling  the  demurrer  to  the  amended 
replication  to  pleas  two,  three,  four,  five,  seven  nine  and  eleven. 
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It  is  objected  to  some  of  these  pleas,  that  thej  are  to  the  whole 
declaration,  which  contains,  besides  a  special  count  i;pon  the 
note,  the  common  counts,  and  that  thej  are  not  good  to  the  com- 
mon counts.  The  pleas  objected  to  do  not  state  that  thej  are  to 
the  declaration,  and  they  all  relate  to  the  note  declared  on  in 
the  first  count.  They  will,  therefore,  be  considered  as  pleas  to 
the  first  count  only.     Holbrook  vs.  Yibbard,  2  Scam.,  467. 

The  replication  seeks  to  avoid  the  covenants,  by  showing  that 
the  grantee  was  seized  of  the  premises  at  the  time  they  were 
executed.  This  the  grantor  is  estopped  from  doing,  for  his  cov- 
enant is,  that  he  was  seized,  and  not  that  the  grantee  was  seized. 
The  replication,  therefore,  is  no  defence  to  the  pleas.  If  it  be 
true,  however,  that  the  grantee  was  seized  of  the  premises  at 
the  time  the  covenant  was  executed,  it  is  admitted  that  he  would 
be  entitled  to  recover  only  nominal  damages.  And  for  the  pur- 
pose of  preventing  the  recovery  of  any  more,  the  grantor  might 
show  the  grantee's  seizin  at  the  trial. 

Opinion  by  Tbeat,  C.  J. : 

This  record  is  very  voluminous,  and  numerous  errors  are  as- 
signed upon  it ;  but  on  a  careful  examination,  it  is  found  to  pre- 
sent but  three  questions  for  the  consideration  of  the  Com-t. 

Fii'st.  It  is  insisted  that  the  Court  proceeded  to  render  final 
judgment  for  the  plaintiff,  without  first  disposing  of  an  issue  of 
fact  formed  on  the  fifth  and  eighth  pleas.  At  an  early  stage  of 
the  case,  the  plaintiff  filed  a  special  replication  to  these  pleas, 
concluding  to  the  country,  but  the  record  fails  to  show  that  the 
defendant  ever  added  a  similiter.  That  was  necessary  to  com- 
plete the  issue.  There  was  then  no  issue  which  the  Court  was 
bound  to  notice.  The  defendant  in  effect  abandoned  the  pleas, 
by  failing  to  join  the  issue  tendered  by  the  rephcation.  The 
case  of  Waters  vs.  Simpson,  2  Gilman,  570,  is  precisely  in  point, 
and  fully  disposes  of  this  question.  Presumptions  are  often 
raised  in  favor  of  the  judgments  of  the  Circuit  Courts.  Thus, 
after  a  judgment  on  demurrer,  a  joinder  in  demurrer  will  be 
presumed ;  and  after  verdict,  the  want  of  a  similiter.,  ^vill  not 
vitiate  the  finding.  But  such  presumptions  are  never  indulged 
against  a  judgment.  A  party  is  not  allowed  to  take  advantage 
of  his  own  errors  and  omissions. 
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Second.  The  declaration  is  on  a  promissory  note,  payable  to 
Ramsey  and  assigned  to  the  plaintiff.  The  sixth  re-amended 
plea  is  one  of  partial  failure  of  consideration,  and,  after  stating 
in  substance  that  the  note  was  made  in  consideration  of  the  sale 
of  a  town  lot,  which  Ramsey  conveyed  to  the  defendant  with 
covenants  of  good  right  to  convey,  and  against  incumbrances, 
proceeds  to  aver  that  a  part  of  the  lot,  equal  to  three  hundred 
and  fifty  dollars  of  the  purchase  money,  had,  at  the  time  of  the 
conveyance,  "  been  sold,  under,  and  by  virtue  of  the  revenue 
laws  of  this  state,  to  one  Riddle,  in  the  year  1S44,  for  the  taxes 
due  thereon  to  the  county  and  state  aforesaid,  for  the  year  1843, 
and  that  two  years  have  elapsed  since  said  sale  of  the  same  as 
aforesaid,  and  the  same  has  not  been  redeemed,  whereby  the  said 
portion  of  the  said  premises  aforesaid  became  lost."  There  was 
a  special  replication  to  this  plea,  to  which  a  demurrer  was  over- 
ruled. It  will  not  be  necessary  to  advert  to  the  replication,  as 
the  plea,  in  the  opinion  of  the  Court,  is  clearly  bad  on  general 
demurrer.  The  defence  relifed  on  is  a  breach  of  the  covenants 
contained  in  the  deed,  and  in  pleading  it,  the  defendant  is  to  be 
held  to  the  same  strictness  as  in  declaring  in  an  action  brought 
directly  on  the  covenants.  On  every  principle  of  correct  plead- 
ing, he  is  bound  to  set  forth  the  proceedings  under  which  the  lot 
was  sold,  so  that  the  Court  can  see  that  the  covenant  has  been 
broken  ;  or  he  must  make  the  general  averment  that  the  sale 
was  legally  made,  and  the  title  thereby  divested.  In  this  plea, 
he  does  not  pretend  to  set  out  the  proceeding;  nor  does  he 
make  any  allegations  respecting  their  regularity  and  A^alidity. 
He  simply  alleges  that  the  lot  had  been  sold  under  the  revenue 
laws,  without  averring  that  the  sale  was  duly  made,  or  stating 
any  facts  showing  that  the  title  passed  thereby  to  the  purcha- 
ser (a). 

Third.  The  defendant  filed  amended  pleas  tvv'o,  three,  four, 
five,  seven,  nine  and  eleven,  all  intended  to  present  the  same 
defence — a  failure  of  consideration.  The  pleas  state,  in  sub- 
stance, that  the  note  was  given  in  consideration  of  the  sale  of  a 
town  lot,  which  Ramsey  conveyed  to  the  defendant  with  a  cov- 
enant of  seizin,  and  then  aver  generally  that  he  was  liot  seized. 
To  these  pleas  the  plaintiff  filed  the  following  replication : 
"That  heretofore,  to  wit,  on  the  eighth  day  of  November,  A.  D. 
1843,  the  said  Silas  Ramsey  was  seized  in  fee  simple  of  the  said 

(a)  8t  ack  vs.  McLeagaa,  15  111.  R.  249  and  notes ;  Brady  vs.  Spruck,  27  HI.  R.  4S3. 
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real  estate,  by  title  derived  from  Thomas  Baxter,  the  patentee, 
by  a  regular  chain  of  deeds,  duly  recorded  in  the  county  of  Ad- 
ams and  state  of  Illinois  ;  'that  Mary  Ann  Freeman,  wife  of  Elam 
S.  Freeman,  claimed  to  have  some  title  to  said  real  estate,  or  a 
part  thereof,  derived  from    one  James  P.  Rose,  and  which  the 
said   James   P.  Rose  had  derived   from   one  John   Droullard, 
and  which  the  said  Droullard  claimed  under  an  alleged  title  from 
said  Baxter,  the  patentee,  which  was  not  of  record,  and  that  this 
was  the   only  conflicting   claim  of  title  to  the  said  real  estate  ; 
that  on  the  8th  day  of  iSToveTnber  aforesaid,  the   said  Ramsey 
conveyed  the  said  real  estate  to  one  Edward  Mullen,  by  deed 
duly  executed  and  acknowledged,  and  recorded  on  the  next  day, 
and  the  said  Mullen  executed  to  said  Ramsey  a  mortgage  on  the 
said  real  estate  for  the   purchase  money,   and  acknowledged  the 
same  on   the  said  8th  day  of  x-Tovember,   1843,  which  was  duly 
recorded  on  the  13th   day  of  I^ovember,   1843;  and  that,  on  the 
10th  day  of  December,  1844,  the  said  Edward  Mullen  sold  and 
conveyed  the  said   real   estate  to  the  said  James  E.  Furness,  by 
deed  dated,  acknowledged  and  recorded  on  that  day,  the  mort- 
gage on  said  propertj^  being  unpaid  and  not  released;  that  sub- 
sequently to  those  transactions,  and  about  the  21st  of  April,  1845, 
the  said  James  E.  Furness  contracted  with  the  said  Ramsey  to 
purchase  the  said  real  estate  from  him,  for  the  consideration  of 
six  hundred  dollars,  and  the  said   Ramsey  accordingly  executed 
a  deed  to  said  Furness  for  said  property,  bearing  date  on  the  last 
mentioned  day,  and  lodged  it  as  an  escrow  in  the  hands  of  Wm. 
H.  Ralston,  to  be  delivered  to  said  Furness  on  his  compliance 
with  the  contract ;  that  said  Furness   afterv»-ards  refused  to  com- 
ply with  the  terms  of  the  purchase,  because  of  the   claim  set  up 
by  said  Mary  Ann  Freeman;  that   said  Furness,  afterwards,  to 
wit,  on  the  22d  day  of  May,  A.  D.   1845,  did  purchase  of  said 
Mary  Ann  Freeman  and  her  husband,  Elam  S.  Freeman,  their 
title  to  said  real  estate,  and  received  their  deed  therefor,  which 
way  duly  recorded  on  the  22d  of  October,  1845  ;  that  said  Fur- 
ness afterwards  offered  said  Ramsey  to  complete  the  said  pur- 
chase from  him,  if  he,   said  Ramsey,  would  reduce  the  price  to 
be  paid  for  it  hy  the  deduction  of  one  hundred  and  ninety  dollars 
therefrom,  which  sum  the  said  Furness   (concealing  the  fact  that 
he  had  already  purchased  it)  declared  he  would  have  to  pay  for 
the  title  of  said  Mary  Ann  Freeman  ;  that  afterwards  the  said 
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Ramsey  consented  to  this  arrangement,  and  gave  instructions 
accordingly  to  the  said  Wm.  H.  Ralston  ;  that  the  said  promis- 
sory note,  bearing  date  the  25th  day  6f  May,  A.  D.  1845,  wa8 
executed  accordingly  by  the  said  James  E.  Furness  to  the  said 
Ramsey,  and  on  or  about  the  4th  day  of  June,  A.  D.  1845,  the 
said  deed  from  the  said  Ramsey  to  the  said  Furness  was  deliv- 
ered by  the  said  Ralston  to  the  said  Furness,  and  accepted  by 
him,  and  the  said  mortgage  from  the  said  Mullen  to  the  said 
Ramsey  was  duly  released  upon  the  record  by  the  said  Ralston, 
as  attorney  in  fact  for  the  said  Ramsey ;  and  so  the  plaintiff 
avers  that  the  said  Furness,  at  the  time  of  the  delivery  and  ac- 
ceptance of  the  said  deed  from  the  said  Ramsey,  was  in  posses- 
sion of  the  only  other  title  or  claim  of  title,  that  had  ever  been 
set  up,  inconsistent  with  the  said  Ramsey's  title ;  and  was  also 
the  purchaser  by  deed  fi'om  the  said  Mullen,  to  whom  the  said 
Ramsey  had  previously  conveyed  it,  and  from  whom  he  had  ta- 
ken a  mortgage  as  aforesaid  ;  and  he  further  avers,  that,  at  the 
time  aforesaid,  there  was  no  other  title  to  the  said  property,  ex- 
cept as  stated  in  this  replication,  and  that  the  said  Furness,  and 
•  those  claiming  under  him,  have  never  been  disturbed  in  the  pos- 
session of  the  same." 

The  Court  overruled  a  demurrer  to  this  replication.  In  the 
opinion  of  the  Court,  the  replication  presents  a  good  answer  to 
the  pleas.  The  pleas  set  up  a  breach  of  tlie  covenant  of  seizin  ; 
and  that  covenant  was  broken,  if  at  all,  at  the  moment  it  was 
made.  The  replication  shows  that  the  only  conflicting  claim  of 
title  to  the  lot  was  in  the  defendant,  at  the  time  of  the  delivery 
of  the  deed,  and  that  claim  was,  in  fact,  purchased  in  by  him  at 
the  cost  of  Ramsey.  It  is  attempted,  therefore,  on  the  part  of 
the  defendant,  to  establish  a  breach  of  the  covenant,  by  proving 


that  he  was  himself  seized  instead  of  his  grantor.  The  law  does 
not  allow  this  to  be  done.  The  covenant  of  seizin  only  extends 
to  a  title  existing  in  a  third  person,  which  may  defeat  the  estate 
granted  by  the  covenantor.  It  does  not  embrace  a  title  that  may 
already  be  in  the  grantee.  The  grantee  is  estopped  from  setting 
up  the  title  previously  acquired  against  his  vendor.  This  pre- 
cise question  was  decided  in  the  case  of  Fitch  vs.  Baldwin.  lY 
Johnson,  161.  The  Court  there  say  :  "  It  can  never  be  permit- 
ted to  a  person,  to  accept  a  deed  with  covenants  of  seizin,  and 
then  tm'n  round  upon  his  grantor,  and  allege  that  his  covenant  is 
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broken,  for  that,  at  tlie  time  lie  accepted  the  deed,  he  himself 
was  seized  of  the  premises.  If  there  had  been  fraud  in  the  case, 
and  the  plaintiffs  could  have  shown  that  the  testator  had  been  in- 
duced by  undue  means,  and  in  ignorance  of  his  rights,  to  take  a 
deed  for  his  own  land,  there  might  be  relief  in  a  Court  of  Equi- 
ty." See  also  the  case  of  Beebee  vs.  Swartwout,  3  Gilman, 
162,  where  the  same  principle  is  recognized. 

It  is  insisted  that  the  replication  sets  up  facts  inconsistent 
with  the  deed,  and  therefore  seeks  to  vary  its  terms,.  To  this  it 
may  be  replied,  that  the  deed  did  not  take  effect  until  it  was  de- 
livered by  Ralston,  and  that  before  that  time  all  of  the  transac- 
actions  referred  to  in  the  replication  were  consummated.  The 
true  question  is,  was  there  any  outstanding  title  in  third  persons, 
at  the  time  the  deed  became  operative,  which  could  defeat  the 
estate.  The  replication  shows  that  such  was  not  the  case,  and 
it  is,  therefore,  a  complete  answer  to  the  pleas. 

The  judgment  of  the  Circuit  Court  must  be  affirmed,  with 
costs. 

Judgment  affirmed. 


John  Wright,  plaintiff  in  error,  vs.   Robert  T.  McNeelt,  de- 
fendant in  error. 

Error  to  Logan. 

Where  a  bill  in  chancery  is  filed,  setting  up  a  parol  agreemeijt,  that  the  complainant  was 
to  be  permitted  to  redeem  lands  sold  at  sheriff's  sale,  after  the  time  allowed  by  law  for  its 
redemption  should  expire,  the  Court  will  not  enforce  a  specific  performance  of  the  agree- 
ment, unless  the  complainant  avers  and  proves  that  he  tendered  the  money  within  a  rea- 
sonable time,  and  keeps  his  tender  good  (a). 

Although  no  detinite  time  was  fixed  by  the  agreement,  within  which  the  redemption  money 
was  to  have  been  paid,  yet  the  law  requires  that  it  should  be  paid  within  a  reasonable 
time,  even  if  a  tender  of  the  money  had  been  made  and  the  mone;/  brought  into  Court. 
Here  the  sale  of  the  land  took  plare  in  October,  1S46,  and  the  bill  was  filed  in  February, 
1848.    Held  not  to  be  within  a  reasonable  time. 

A  warrant  of  attorney  to  confess  a  judgment,  is  of  itself  a  sufficient  consideration  to  sup- 
port an  agreement. 

This  was  a  suit  in  chancery,  filed  February  24, 1848.  The  bill 
charges  that  on  the  30th  day  of  August,  A.  D.  1845,  the  sheriff 
of  Logan  county  sold  Wright's  lands  to  one  Samuel  Hill,  for  the 
sum  of  $353  27,  being  the  amount  of  principal,  interest  and 
cost  due  on  a  judgment    and  execution  in  favor  of   said  Hill 

(a)  Stephenson  vs.  Thompson,  13  111.  R.  186. 
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against  said  Wright.  The  said  lands  were  sold  en  masse,  though 
they  were  susceptible  of  more  advantageous  sale  by  parcels ; 
that  the  lands  were  really  worth  at  least  eighteen  hundred  dol- 
lars, and  that  "Wright  had  no  notice  of  the  sale  being  made  en 
masse  until  a  few  days  before  filing  his  bill ;  that  Wright,  being 
indebted  to  said  McNeely  and  one  William  G.  Johnson,  they, 
on  the  5th  day  of  June,  A.  D.  1846,  obtained  a  judgment  against 
said  Wright,  on  a  cognovit  in  the  Logan  Circuit  Court,  for  the 
sum  of  $294  41  ;  that  said  McNeely  is  the  son-in-law  of  said 
Wright,  and  that  said  Wright  was  induced  to  give  said  cognovit 
upon  the  express  promise  of  said  McNeely,  made  on  behalf  of 
himself  and  said  Johnson,  that  whenever  they,  as  judgment  cred- 
itors, would  redeem  said  lands  from  said  sale  to  said  Hill,  and 
hold  themselves  as  security  for  such  redemption  money,  and  then 
own  said  debt  to  be  conveyed  to  said  Wright  whenever  he  should 
pay  them  said  sums  of  money ;  that  said  McNeely  and  Johnson 
did  redeem  said  lands ;  that  McNeely  has  since  purchased  John- 
son's interest ;  that  Wright  has  offered  to  pay  as  aforesaid  to 
McNeely,  and  demanded  a  conveyance,  but  that  McNeely  frau- 
dulently refuses,  claiming  the  land  as  his  own  of  right,  and  still 
holding  his  judgment  against  Wright,  and  that  he  had  originally 
intended  to  defraud  Wright.  The  bill  also  charges  that  Wright 
had  been  in  possession  of  the  land  by  his  tenant  up  to  the  time 
of  filing  the  same.  Some  allegations,  and  a  prayer  for  an  in- 
junction thereon,  are  all  unnecessary  to  be  stated.  The  bill 
makes  said  McNeely  ^nd  Hill  defendants,  waives  oaths  to  their 
answer,  and  prays  that  upon  tender  of  the  redemption  money 
and  interest,  and  the  amount  due  on  McNeely's  own  judgment, 
McNeely  be  compelled  to  convey  to  Wright,  and  enter  his  judg- 
ment satisfied,  and  adds  the  general  prayer.  McNeely's  an- 
swer admits  the  sale  on  Hill's  execution,  but  does  not  know 
whether  made  en  masse  or  in  parcels  ;  admits  the  judgment  by 
cognovit  and  redemption  under  it ;  that  he  is  Wright's  son-in- 
law  ;  that  he  has  purchased  Johnson's  interest ;  that  he  refuses 
to  convey  to  said  Wright,  and  refuses  to  enter  satisfaction  of  his 
judgment.  Denies  that  the  land  was  worth  any  thing  near  what 
is  charged  in  the  bill ;  that  he  ever  promised  to  hold  the  land  in 
security  as  charged  in  the  bill ;  that  he  procured  Wright  to  ex- 
ecute the  cognovit,  or  any  other  consideration  than  as  a  mere 
favor  to  Wright  in  the  saving  of  costs  ;  that  Wright  has  been  in 
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possession  as  charged ;  that  Wright  has  ever  offered  to  pay  as 
alleged.  This  answer  states  that  McNeely  did,  in  mere  favor, 
and  without  consideration,  promise  Wright  that  he  might  re- 
deem the  land  at  any  time  before  the  spring  of  1847,  and  that 
he  would  have  kept  the  promise  had  the  offer  of  the  money  been 
made  ;  and  it  claims  that  the  tenant  on  the  lands  had,  before  the 
filing  of  the  bill,  attorned  to  McNeely.  Hill  never  answered, 
and  Wright  filed   a   general   replication  to  McNeely's  answer. 

Evidence  for  complainant : 

A.  A.  Rankin  deposes  that  "R,  T.  McNeely  stated  to  me  he 
was  going  to  become  a  judgment  creditor  of  John  Wright,  in 
Logan  county,  and  levy  on  the  lands  that  Hill  had  sold,  and  have 
them  sold  under  the  execution,  so  as  to  give  Wright  longer  time 
to  make  further  arrangements,  and  befriend  him  in  the  opera- 
tion, so  as  to  keep  the  lands  from  being  sacrificed  ;  and  his  whole 
object  was  to  befriend  Wright,  and  to  pnt  his  own  debt  in  such  a 
situation  as  to  secure  himself,  and  also  to  befriend  Wright;  for 
there  was  an  understanding  between  him  and  Wright  how  the 
matter  should  be  managed." 

James  Taylor  says:  "After  the  judgment  was  obtained,  R. 
T.  McNeely  told  me  he  had  proposed  to  John  Wright,  if  he 
would  confess  a  judgment  in  his  favor,  he  would  redeem  the 
land  that  had  been  sold  by  Hill  in  Logan  county,  as  judgment 
creditor,  and  give  Wright  further  time,  as  he  was  afraid  Wright 
might  not  redeem  the  land,  and  he  would  probably  lose  his  debt, 
and  as  he  had  a  partner,  he  felt  it  his  duty  to  secure  the  debt  if 
possible.  The  reason  he  assigned  for  not  bidding  off  the  prop- 
erty for  the  amount  of  both  judgments,  was  to  save  the  sheriff's 
commissions.  He  told  me  it  was  his  intention  to  bid  the  land 
off  for  both  judgments,  when  he  went  to  Logan  county,  but 
when  he  got  there  he  found  he  could  save  several  dollars  by 
bidding  it  off  at  Hill's  judgment,  so  it  would  save  the  money  to 
Wright  if  he  redeemed  the  land.  After  McNeely's  return  from 
St.  Louis,  he  told  me  that  John  Wright  had  taken  legal  steps, 
and  as  he  was  so  fond  of  law,  he  would  let  the  matter  be  settled 
by  the  law,  and  he  would  now  have  the  judgment  in  his  and 
Johnson's  favor  collected,  since  he  had  been  deviled  so  much. 
He  was  so  kept  here  on  expenses  and  away  from  business,  that 
the  course  that  Wright  had  taken  was  injuring  him,  and  he  would 
have  all  that  the  law.  allowed  him." 


244:  SPRINGFIELD. 


Wright  vs.  McNeely. 


William  McNeely  says:  "Tilton  (R.  T.  Mc.)  told  me  that 
he  proposed  to  John  Wright  to  confess  a  judgment  in  his  and 
Johnson's  favor,  in  consequence  of  the  family  connection  that 
existed — John  Wright  being  his  father-in-law — and  it  would  save 
cost ;  that  he  would  give  him  further  time  to  redeem  it,  without 
naming  any  definite  time.  At  a  subsequent  conversation,  that 
John  Wright  came  and  asked  him  how  long  he  would  give  him 
to  redeem  the  place  ;  he  said  he  would  give  him  until  next  spring 
from  the  time  he  bid  the  land  off,  and  if  he  did  not  get  the  money 
then,  they  would  have  to  take  the  place,  and  do  the  best  they 
could  with  it.  John  Wright  said  to  me,  '  you  may  say  to  your 
brother  that  if  he  will  settle  according  to  the  contract,  I  think 
the  money  can  be  got.'  I  delivered  the  message.  MclSTeely 
told  me  there  was  no  contract  between  them." 

Joseph  L.  Price  gives  a  long  deposition,  the  substance  of 
which  is,  that  P.  McJSTeely,  in  the  spring  of  1847,  claimed  the 
land ;  said  Wright  had  let  his  time  run  out ;  admitted  that  he  had 
originally  intended  to  satisfy  his  alid  Johnson's  judgment,  but  as 
Wrio-ht  was  now  giving  him  trouble,  he  would  not  do  it  unless 
Wright's  wife  would  relinquish  dower. 

Samuel  G.  Martin,  the  tenant  in  possesion  of  the  land,  gives 
a  long  deposition,  the  substance  of  v^liich  is,  that  he  got  posses- 
sion of  and  by  contract  with  Wright,  and  has  held  it  ever  since; 
that  he  thinks  he  is  still  Wright's  tenant,  but  is  not  very  certain  ; 
that  McNeely  and  his  agent  have  talked  to  him  about  renting  of 
them,  but  he  made  no  particular  contract,  though  he  did  some 
repairs  on  the  place  at  their  suggestion  ;  that  McNeely  came 
on  the  place  with  a  hand,  and  did  some  work;  and  that  he,  the 
tenant,  considers  the  laud  worth  seven  dollars  per  acre. 

Stephen  Price  has  known  the  farm  since  1841.  In  1846  made 
up  his  mind  to  offer  Wright  $1,500  for  two  hundred  acres  of  it, 
but  learning  there  was  another  eighty  acre  tract,  he  was  not  able 
to  buy  that,  too,  and  so  never  made  any  offer.  Considers  the 
home  farm  one  of  the  best  situations  in  the  neighborhood. 

David  Pence  knows  the  farm,  and  believes  it  was  worth  in 
1846,  and  now,  seven  dollars  per  acre.  Considers  it  the  best 
farm  to  produce  in  the  neighborhood. 

Colby  Knapp  says,  in  substance,  that  McNeely's  agent,  in 
company  with  S.  G.  Martin,  employed  witness  to  sell  some  rent 
corn  on  the  place,  and  that   Martin  agreed  to  deliver  it  to  who- 
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ever  might  buy  it;  that  after  McJSTeely,  the  agent,  left,  I  asked 
Mr.  Martin  who  he  recognized  as  his  landlord.  He  replied,  as 
near  as  I  can  recollect,  in  the  following  words  :  "  I  hardly  know 
myself,  but  the  man  seems  to  come  it  over  me."  That  the  corn 
was  not  in  fact  sold  by  witness. 

James  Taylor's  deposition,  retaken  by  defendant,  says  the 
same,  in  substance,  as  before.  "  In  the  spring  of  184T,  heard 
McNeely  say  that  he  had  given  Wright  time  enough  to  redeem 
the  land  ;  that  he  would  take  the  land  and  iio  the  best  he  could 
with  it." 

"William  McNeely's  deposition  retaken  by  defendant,  ampli- 
fied some,  but  substantially  as  before.  Knows  the  land,  and  does 
not  think  it  could  have  been  sold  in  the  fall  of  1846,  subject  to 
dower,  for  more  than  $2  50  per  acre.  Martin  told  him  he 
thought  it  could  not  be  sold  for  more  than  a  thousand  dollars  ; 
that  he  would  not  give  the  entrance  for  one  of  the  eighties ;  that 
in  July  or  August,  184Y,  he,  as  agent  of  defendant,  called  on 
Martin,  and  made  contracts  with  him  as  tenant  of  defendant. 

The  plaintiff  objected  to  these  two  last  depositions. 

Thomas   L.  Harris'  deposition  proves   nothing  of  importance. 

George  'N.  Miles  knows  the  land  ;  has  lived  within  twenty  miles 
of  it  for  a  long  time;  thinks  it  not  worth  more  than  three  dol- 
lars per  acre,  and  fifty  cents  per  acre  less  if  subject  to  dower. 

!N.  M.  Wliittaker  knows  the  farm  generally,  but  not  particu- 
larly ;  thinks  it  worth  three  or  four  dollars  per  acre. 

Berry  man  Bougham  has  known  the  land  seventeen  years,  and 
considers  it  worth  seven  dollars  per  acre. 

William  G.  Johnson  gives  a  long  deposition,  showing  the  par- 
ticulars of  the  dissolution  of  partnership  between  McNeely  and 
himself,  but  containing  nothing  of  importance  to  the  case. 

James  Primm  examined  by  defendant,  as  to  a  conversation 
with  Wright,  sustains  the  bill  as  to  the  arrangment  with  Mc- 
Neely, about  confessing  judgment,  redeeming,  &c.  ;  does  not 
know  much  about  the  land,  but  thinks  it  might  be  bought  for 
two  dollars,  cash,  per  acre.  The  sheriff' 's  return  on  Hill's  exe- 
cution, and  also  on  McNeely's  execution,  show  that  the  land 
was  sold  en  masse,  in  both  instances. 

The  cause  was  submitted  to  the  Court  below  on  the  pleadings 
and  proofs,  on  which  the  Court  dismissed  the  bill.  It  is  assigned 
for  error:     1.  Because   the  Court  decided  against  the  evidence. 
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2.  Because  the  Court  decided  against  law,  equity  and  evidence. 

3.  Because  the  Court  erred  in  dissolving  the  injunction.  4. 
Because  the  Court  erred  in  not  granting  relief  sought,  and  in 
dismissing  complainant's  bill.  This  bill  was  heard  before  Mr. 
Justice  Treat,  at  September  term,  1848. 

Lincoln  &  Hekndon,  for  plaintiff  in  error  : 

First,  it  is  proved  that,  on  valid  consideration,  McNeely  con- 
tracted to  allow  Wright  a  reasonable  time  to  redeem  the  lands, 
and  that  he  afterwards  refused  to  do  so ;  or  if  not, 

Second,  that  he  fraudulently  inveigled  and  lulled  Wright  to 
let  slip  his  opportunity  of  redeeming  from  Hill ;  or  if  not, 

Third,  that  the  sheriff's  sale  to  McNeely,  on  his  redemption 
from  Hill  being  made  en  masse,  was  fraudulent,  or,  at  least,  ir- 
regular, and  should  be  set  aside.  1  Gilman,  435  ;  4  ibid,  389  ; 
5  ibid,  171  ;  Illinois  Statutes,  of  "  Judgment  and  Execution." 
sec.  14,  15. 

S.  T.  Logan,  on  same  side  : 

Defendants  have  not  claimed  the  aid  of  the  statute  of  frauds, 
and,  therefore,  they  cannot  avail  themselves  of  it.  Time  is  not 
the  essence  of  a  contract  in  equity.  McNeely  became  the  pur- 
chaser of  the  land  to  befriend  Wright,  and  to  save  the  land  for 
Wright,  as  well  as  to  save  his  own  debt,  and  it  was  for  these 
purposes  that  he  induced  Wright  to  give  the  cognovit ;  they 
were  both  to  be  benefitted  by  it.  McNeely  became  the  trustee 
for  Wright  in  holding  this  land.  This  is  the  same  in  principle 
with  the  case  of  Ferguson  vs.  Sutphen,  3  Gilman,  547.  This 
transaction  between  McNeely  and  Wright  is  in  the  nature  of  a 
mortgage.  7  Monroe,  480  ;  Ethrington  vs.  Harper,  3  J.  J.  Mar- 
shall, 353.  The  conveyance,  although  from  a  third  person,  was 
to  cover  a  loan  for  the  benefit  of  Wright,  to  enable  him  to  re- 
deem the  land.  6.  Monroe,  121  ;  1  Littell's  Rep.,  192.  Mc- 
Neely got  the  land  for  a  very  inadequate  consideration,  which 
is  to  be  taken  as  evidence  that  the  intention  of  the  parties  was 
not  to  convey  the  land  absolutely.  The  form  of  this  contract 
should  not  control  the  substance  of  it ;  which  was,  that  McNee- 
l}'-  should  redeem  for  Wright's  benefit,  and  hold  the  land  as  se- 
curity for  the  redemption  money,  and  of  his,  McNeely's,  own 
debt. 


DECEMBER  TERM,  1849.  247 

Wright  vs.  McNeely. 

Brown  &  Yates,  for  defendant  in  error : 

1.  The  evidence  does  not  establish  the  contract  set  out  in  the 
bill.  In  order  to  ascertain  the  intention  of  the  parties,  the  Court 
will  look  at  their  situation  and  the  whole  transaction.  Friuk 
vs.  Cole,  5  Oilman,  339,  Evidence  to  establish  a  contract,  not 
recognized  by  the. paper  title,  should  be  clear  and  explicit.  2 
Fonblanque's  Eq.,  41,  and  note;  2  W.  C.  C.  Rep.,  398;  8 
Serg.  &  R.  493 ;  1  Bibb,  610,  and  authorities  therein  referred  to. 
Parol  evidence  received  with  great  caution.  Ibid.  The  case  is 
more  loose  than  that  in  5  J.  Ch.  Rep.,  11,  12,  13;  which  was 
dismissed.  If  the  case  be  loose  and  inconclusive,  the  bill  should 
be  disraised.  Webb  et  at.  vs.  Alton  Marine  and  Fire  Insurance 
Co.,  5  Gilman,  226.  2  complainant  must  recover,  if  at  all, 
according  to  the  allegations  of  bill ;  and  if  the  allegata  et  pro- 
bata do  not  agree,  the  bill  will  be  dismissed,  "Allegation  of 
payment  when  due,  is  not  sustained  by  proof,  at  a  subsequent 
and  remote  day,"  1  Scammon,  385-6 ;  McKay  vs.  Bissett,  5 
Gilman,  604,  505.  3.  Bill  should  be  dismissed,  because  no 
proof  of  tender  of  money,  as  alleged — the  tender  being  neces- 
sary. Smith  and  others  vs.  Sackett  and  others,  5  Gilman,  542. 
4.  Where  money  is  tendered,  it  should  be  brought  into  Court,  in 
the  case  of  a  bill  to  enforce  the  specific  execution  of  a  contract. 
5  Gilman,  547;  Doyle  vs.  Teas,  4  Scam.,  267;  18  John.,  559, 
670.  5.  An  averment  "of  readiness  to  pay  whatever  shall  be 
decreed,  is  an  all  important  averment."  There  is  no  such  aver- 
ment in  the  bill.  18  John.,  560  ;  1  Fonb.  Eq.,  283.  6.  Premise 
made  by  McNeely  to  Wright,  after  purchase,  that  he  would  give 
him  until  spring  to  redeem,  cannot  help  the  case :  because,  first, 
complainant  stands  on  the  allegations  of  the  bill,  and  not  upon 
the  statements  of  the  answer,  and  must  recover  on  the  bill ; 
second,  because  Wright  did  not  so  redeem  or  ofier  to  redeem ; 
third,  because  the  promise  was  without  consideration.  2  Marsh., 
57 ;  fourth,  because  the  promise  is  to  be  looked  at  as  a  condi- 
tional sale,  and  it  must  have  been  complied  with  by  paying  the 
money  within  the  time.  2  Marsh,,  57.  7.  The  Court  properly 
refused  the  special  relief  prayed,  because  the  promise  of  Mc- 
Neely, whenever  made,  was  without  consideration,  and  it  is  a 
stern  rule  of  equity,  that  it  will  not  enforce  the  specific  execu- 
tion of  a  contract,  unless  it  is  based  on  some  fair  and  valuable 
consideration.     5  Gilman,  225,  and  authorities  referred  to  in  the 
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brief  in  that  case.  8.  A  contract  made  by  a  jadgment  debtor, 
with  a  bidder  at  sale  under  execution,  to  buy  in  property,  and 
take  title,  and  hold  it  in  trust  for  him,  is  against  the  policy  of 
the  law,  and  will  not  be  enforced  in  chancery.  2.  Marsh.,  57. 
9.  There  is  no  proof  of  fraud  ;  which  is  never  presumed.  10 
The  sale  to  Hill  cannot  be  set  aside,  under  this  bill.  To  do  so, 
would  be  rendering  a  decree  inconsistent  with  the  structure  of 
the  bill,  and  inconsistent  with  the  special  prayer.  Cooper's  Eq. 
Plead.,  14.  A  bill  to  recover,  necessarily  admits  the  validity 
of  the  sale.  3  Oilman,  40.  Relief  inconsistent  with  the  speci- 
fic relief  prayed  for,  will  not  be  granted  under  general  prayer. 
18  John.,  662 ;  Cooper's  Eq.  Fl.,  14.  To  obtain  relief  under  the 
general  prayer,  inconsistent  with  special  prayer  of  relief,  the 
general  prayer  should  be  hi  the  disjunctive.  2  Paige,  396;  1 
Hawke's  Rep.,  509.  11.  Wright  having  knowledge  of  sale  to 
Hill,  from  the  time  of  sale,  should  have  redeemed  or  moved  to 
set  the  sale  aside,  before  the  rights  of  third  persons  intervened. 
It  was  optional  with  Wright,  admitting  the  irregularity  of  the 
sale  to  Hill,  to  abide  by  it,  and  if  he  made  no  move  to  do  so, 
Mcj^eely  had  a  right  to  suppose  that  he  was  content  to  abide 
the  sale,  and  he  had  a  right  to  redeem,  without  being  liable  to 
have  his  title  defeated  by  Wright  afterwards.  Where  one  or 
two  innocent  persons  are  to  suffer,  he  who  is  in  default  or  neg- 
ligent must  suffer.  12.  It  is  only  upon  the  ground  of  fraud,  or 
that  some  one  may  have  been  prejudiced  by  a  sale  of  real  estate 
en  masse,  that  the  sale  will  be  set  aside  in  equity,  because  not 
sold  in  separate  parcels.  Ross  vs.  Meade  ei  al.,  5  Gilman,  173. 
13.  The  purchase  by  McNeely  is  protected,  because  he  is  a  pur- 
chaser for  a  valuable  consideration,  without  notice.  5  Gilman, 
444  ;  1  ibid,  441 ;  Rev.  Stat.,  302.  14.  There  is  no  allegation 
in  the  bill  as  to  the  mode,  times,  &c.,  of  sale  to  McNeely.  15. 
There  is  no  evidence  in  the  cause  as  to  the  manner  of  Hill's 
sale  or  McNeely's  sale.  The  executions,  &c.,  copied  by  the 
clerk,  constitute  no  part  of  the  record. 

W.  Thomas,  on  same  side  : 

The  questions  presented  by  the  record  are :  1.  Was  there 
such  a  contract  as  that  stated  in  the  bill,  and  if  so,  is  the  com- 
plainant entitled  to  a  specific  execution  of  it.  2.  If  there  was 
no  such  contract  as  stated  in   the  bill,  and  any  contract  is  pro- 
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veil,  can  the  party  avail  himself  of  the  benefit  of  the  contract  as 
proven,  though  differing  from  that  alleged  in  the  bill,  so  as  to  be 
entitled  to  a  decree.  5  Gilman,  514.  3,  Can  the  Court,  upon 
the  allegations  and  proof,  set  aside  the  sale  to  Hill  ? 

It  is  insisted:  1.  That  the  proof  does  not  sustain  the  bill.  2. 
That  the  contract,  as  set  forth  in  the  bill,  was  without  consider- 
ation. 3.  That  assuming  the  contract  to  have  been  proven, 
there  is  no  proof  of  performance.  The  consideration  is  attempt- 
ed to  be  sustained  by  showing  the  execution  of  a  power  of  at- 
torney to  confess  judgment.  The  Court  will  see,  however,  that 
judgment  could  have  been  obtained  without  the  power  of  attor- 
ney. No  fact  is  stated,  nor  reason  given,  to  the  contrary.  Upon 
the  question  of  consideration  see  Story's  Eq.,  95,  102.  Upon 
the  question  of  performance,  see  same  authority,  81,  85,  87 ;  1 
Johnson's  Ch,  R.,  375 ;  1  Sugden  on  Vendors,  497,  500,  501 ; 
5  Gilman,  314.  The  answer  denies  the  contract  as  stated  in  the 
bill,  and  sets  out  what  must,  in  this  case,  be  assumed  to  be  the 
truth,  because  substantially  sustained  by  the  testimony,  to  wit, 
that  defendant  agreed  to  redeem  the  land  as  a  judgment  credi- 
tor, and  give  complainant  time  to  redeem  from  him  until  March, 
1847;  yet  it  is  evident  from  the  testimony,  especially  that  of 
T.  L.  Harris,  esq.,  that  complainant  did  not  execute  the  power 
of  attorney,  with  a  view  to  this,  or  any  other  contract — he  intend- 
ed to  redeem  himself. 

It  ought  to  appear  to  the  Court,  that  some  offer  was  made,  (if 
not  tender  of  the  money)  to  comply  with  the  contract,  as  con- 
tended for  either  by  complainant  or  defendant:  the  proof  is,  that 
"Wright  sent  a  message  to  McNeely  in  1847,  that  if  he,  McNeely, 
would   comply  with   the  contract,   his  money  could  probably  be 
had.     To  this  McNeely  replied,  there  is  no  contract.     Here  was 
no  offer,  no  readiness,  or  even  willingness  to  pay.     4  Scam.,  267. 
There  is  no  evidence  before  the  Court,  as  to  the  manner  of  sel- 
ling by  the  sheriff.     Aside  from  the  statements  in  the  bill  and 
answer,   the  only  evidence   of  the  sale,    is  the  execution  and 
sheriff's   return,  copied  in  the  record.     Neither  this  execution, 
nor  the  execution  in   favor  of  McNeely,  copied  in  the  record 
can  be  used  in  this  Court,  because  they  do  not  constitute  part  of 
the  record.     Scott  vs.  Petty,  5   Scam.,  410;  4  Scam.,   126.     No 
allegation  is  made  in   the  bill  with  respect  to  the  sale  to  McNee- 
ly, nor  no   complaint  that  this  sale  was  en  masse,  or  that  the 
32 
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lands  were  not  sold  in  parcels.  Upon  the  question  of  these 
sales,  it  is  insisted  that,  according  to  the  statements  of  the  bill, 
the  complainant  has  no  right  to  except;  the  right  to  relief  is 
predicated  upon  the  ground  that  McNeely  purchased  for  com- 
plainant, and  by  granting  the  prayer  of  the  bill,  the  sale  is  affirm- 
ed.    If  the  sale  is  void,  the  complainant  has  lost  nothing. 

Upon  a  bill  tiled  by  the  creditors  of  Wright,  the  Court  might 
set  aside  the  sales,  upon  being  satisfied  that  the  lands  sold  for 
less  than  their  value,  and  that,  by  the  agreement  between  these 
parties,  they  were  sold  for  less  than  they  would  have  brought 
without  such  agreement.  All  such  agreements  are  contrary  to 
the  policy  of  the  law. 

A.  Lincoln,  in  reply  : 

Complainant  has  proved  substantially  the  allegations  in  his 
bill,  whereas  the  answer  has  not  been  sustained  by  proof. 
Therefore  the  complainant  is  entitled  to  relief  upon  his  bill, 
whether  he  had  the  right  to  redeem  by  the  first  of  March,  or  to 
redeem  indefinitely.  The  authorities  cited  by  counsel  for  de- 
fendant, are  cases  of  specific  performance,  which  require  great- 
er strictness  in  the  construction  of  the  agreement,  and  stand 
upon  a  different  footing  than  do  bills  claiming  to  redeem  prop- 
erty left  in  the  hands  of  another  as  security.  The  latter  class 
is  assimilated  to  cases  arising  upon  mortgages.  The  sheriff  act- 
ed in  lieu  of  Wright  in  giving  the  security,  and  the  decision 
should  be  the  same  as  if  Wright  had  given  the  deed  in  person. 
2  Cowen,  324  Parol  proof  is  admissible  to  show  the  design 
and  intention  of  such  contracts.  1  Wendell,  433,  437 ;  4  John. 
Chan.,  167.  If  Wright  did  promise  to  redeem  by  the  first  of 
March,  and  permitted  that  time  to  pass,  still  he  is  not  deprived  of 
his  right  to  redeem.  If  once  a  mortgage,  the  agreement  will 
always  continue  a  mortgage,  and  be  subject  to  the  same  rules, 
even  though  it  is  agreed  upon  its  face  that  it  should  bfecome  an 
absolute  deed.  2  Cowen,  324;  8  Mass.,  159.  Wright  was  not 
bound  to  tender  the  money  to  McNeely,  because  the  latter  had 
already  declared  he  would  not  accept  the  money,  if  it  should  be 
tendered. 

Opinion  by  Mr.  Justice  Caton  : 

The  premises  in  question  were  sold  by  virtue  of  an  execu- 
tion against  the  complainant,  in  favor  of  one  Hill,  and  before  the 
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time  had  expired  within  which  Wright  had  to  redeem,  he  gave 
a  warrant  of  attorney,  upon  which  a  judgment  was  confessed  in 
favor  of  McJSTeely  and  Johnson,  under  which,  as  judgment  credi- 
tors, they  redeemed  the  premises  from  the  sale  which  had  been 
made  under  Hill's  execution.  McNeely  and  Johnson  then  issu- 
ed an  execution  upon  their  judgment,  under  which  the  premises 
were  again  offered  for  sale,  when  they  bid  the  amount  which 
they  had  paid  for  the  redemption  of  the  premises,  and  there  be- 
ing no  higher  bid,  the  premises  were  struck  off  to  them,  and 
they  took  a  sheriff's  deed,  according  to  the  provisions  of  the 
statute.  Subsequently,  Johnson  transferred  his  interest  in  the 
lands  to  McNeely. 

This  bill  was  filed  by  Wright,  alleging  these  facts,  and  that 
McNeely  agreed  with  him,  at  the  time  he  applied  for  the  warrant 
of  attorney,  that  if  he  would  execute  it,  they,  McNeely  and 
Johnson,  would  redeem  the  lands  from  the  former  sale,  and  hold 
them  as  security  for  the  amount  of  their  judgment,  and  the 
amount  of  redemption  money  which  they  should  pay,  and  that 
they  would  allow  the  complainant  to  redeem  the  premises  by 
pajdng  the  amount  of  the  redemption  money  and  the  last  judg- 
ment ;  and  that  upon  such  redemption  they  would  convey  the 
premises  to  him.  The  bill  avers  an  offer  to  pay  the  money,  and 
that  McNeely  refused  to  receive  it,  or  to  make  the  conveyance, 
and  that  he  threatens  to  issue  execution  and  collect  the  full 
amount  of  the  judgment  in  favor  of  himself  and  Johnson.  The 
bill  seeks  a  specific  performance  of  the  agreement,  and  to  have 
the  judgment  declared  satisfied. 

The  defendant  in  his  answer  denies  the  making  of  the  agree- 
ment, but  does  not  set  up  the  statute  of  frauds,  and  he  insists  up- 
on his  right  to  collect  the  judgment. 

We  are  satisfied  that  an  agreement  is  proved,  substantially  as 
charged  in  the  bill,  but  there  is  an  insuperable  objection  to  a 
decree  for  its  specific  performance.  The  complainant  has  to- 
tally failed  in  his  attempt  to  prove  a  tender  of  the  money  ;  nor 
has  he  brought  it  into  Court  as  he  should  have  done,  even  if  he 
had  proved  a  tender  {a).  This  was  indispensable,  for  we  consider 
this  simply  as  an  agreement  for  the  conveyance  of  land.  Doyle 
m.  Teas,  4  Scammon.  Even  should  this  transaction  be  con- 
sidered in  the  nature  of  a  mortgage,  the  complainant  does  not 
show  himself  entitled  to  the  relief  souglit ;  for  he  not  only  fails 

(a)  Webster  vs.  French,  Post  254  and  note. 
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to  prove  a  tender  of  the  money,  but  he  does  not  expressly  make 
a  present  offer  to  pay  it ;  and  there  are  no  existing  circumstan- 
ces shown,  superseding  the  necessity  of  such  tender  and  offer, 
as  was  the  case  in  Smith  vs.  Sackett,  5  Gilman,  534.  But,  as 
before  remarked,  without  going  into  a  discussion  of  the  subject 
at  length,  we  do  not  consider  that,  by  the  true  construction  of 
this  agreement,  it  should  be  held  to  be  a  mortgage.  Although 
no  definite  time  was  fixed  by  the  agreement  for  the  payment  of 
the  money,  yet  the  law  would  require  that  it  should  be  paid 
within  a  reasonable  time.  Here  we  think  was  an  unreasonable 
delay,  when  all  the  circumstances  are  considered,  even  if  a 
tender  had  been  made,  and  the  money  brought  into  court  at  the 
time  this  bill  was  filed.  The  second  sale  took  place  in  October, 
1846,  and  this  bill  was  not  filed  until  February,  1848.  The  pri- 
mary object  of  the  defendant  was  to  secure  the  debt  due  to  him- 
self and  Johnson ;  in  order  to  do  which  he  was  willing  to  make 
a  considerable  advance,  to  the  manifest  embarrassment  of  the 
mercantile  business.  The  delay  was  longer  than  either  party 
could  have  contemplated  at  the  time,  and  we  think  beyond  what 
should  be  tolerated. 

It  was  insisted  upon  the  argument  that  the  agreement  was  en- 
tirely voluntary,  and  without  any  sufficient  consideration.  In 
this,  however,  we  cannot  concur.  The  warrant  of  attorney  to 
confess  the  judgment  was  of  itself  a  sufficient  consideration  is 
support  the  agreement.  Besides,  at  the  time  the  agreement  was 
entered  into,  a  considerable  time  remained  within  which  Wright 
himself  might  have  redeemed ;  and  this  he  suffered  to  elapse 
without  redeeming,  as  the  agreement  implied  that  he  should. 

We  think,  however,  by  a  fair  construction  of  the  agreement, 
the  defendant  ought  not  to  be  allowed  to  collect  the  judgment 
of  McNeely  and  Johnson  against  Wright ;  although  it  is  not 
shown  that  the  agreement  stipulated,  in  express  terms,  that 
McNeely  and  Johnson  should  bid  the  amount  of  their  judgment, 
besides  the  amount  of  the  redemption  money,  upon  the  second 
sale ;  yet  that  may  be  fairly  implied  as  one  of  its  provisions.  By 
the  agreement,  the  complainant  had  the  right  to  redeem  from 
the  second  sale,  by  paying  the  amount  of  the  judgment,  as  well 
as  the  first  redemption.  This  shows  that  both  parties  intended 
that  the  last  judgment  should  be  satisfied  by  the  last  rule.  The 
reason  which  McNeely  assigned  for  not  bidding  more  than  the 
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amount  paid  to  redeem  from  the  sale  to  Hill,  was,  that  he  might 
save  Wright  the  commissions  to  which  the  sheriff  would  have 
been  entitled,  upon  the  increased  bid.  This  manifests  an  inten- 
tion on  the  part  of  McNeelj,  at  that  time,  to  consider  that  as 
done  which  should  have  been  done.  It  was  the  declared  inten. 
tion  of  McNeely  to  secure  the  last  judgment ;  and  as  the  com- 
plainant was  to  have  the  privilege  of  redeeming  from  the  sale  to 
him,  this  could  only  be  done  by  either  actually  or  equitably  bid- 
ding the  amount  of  that  judgment.  McNeely  should  not  be  al- 
lowed now  to  say  that  he  did  not  bid  as  much  as  he  agreed  to, 
and  that  hence  that  judgment  is  not  satisfied,  and  as  the  object 
of  McNeely  in  omitting  to  bid  the  increased  amouut,  was  to 
save  Wright  from  the  payment  of  costs,  the  latter  may  be  estop- 
ped from  complaining  that  the  increased  bid  Vi^as  not  actually 
made  ;  but  then  he  has  a  right  to  insist  upon  its  being  consid- 
ered as  done.  Had  Wright  made  out  such  a  case  as  would  au- 
thorize him  to  redeem  under  the  agreement,  McNeely  would 
hardly  be  satisfied  if  we  did  not  require  him  to  pay  the  amount 
of  this  judgment,  as  well  as  of  the  original  redemption  money. 
If  Wright  had  redeemed,  or  should  now  be  allowed  to  redeem, 
by  paying  both  amounts,  this  judgment  would  undoubtedly  be 
satisfied,  and  the  same  consequences  must  follow  where  the  de- 
fendant keeps  the  land,  which  he  seems  anxious  to  do,  instead  of 
receiving  the  money.  It  may  be  said,  that  if  Wright  had  re- 
deemed under  the  agreement,  he  would  thereby  have  paid  the 
judgment ;  but  that  is  not  so,  for  the  money  would  not  have  been 
paid  under  the  obligation  created  by  the  judgment,  but  under 
the  right  existing  in  the  agreement.  It  cannot  be  doubted  that 
both  parties  expected,  at  the  time  the  agreement  was  made,  that 
Wright  would  redeem  under  it ;  especially  when  we  remember 
that  the  land  was  worth  considerably  more  than  double  the 
amount  which  he  was  to  pay  in  order  to  redeem ;  and  this  fact 
ought  to  reconcile  McNeely  to  a  decree  restraining  him  from 
collecting  that  judgment. 

So  much  of  the  decree  of  the  Circuit  Court  as  dismisses  the 
bill,  is  reversed,  with  costs ;  and  so  much  of  said  decree  as 
adjudges  each  party  to  pay  his  own  costs,  is  afiirmed;  and  a  de- 
cree will  be  entered  here,  declaring  said  judgment  satisfied. 

Decree  modified. 
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Bela  C.  Webster  and  George  L.  Huntington,  plaintiffs  in 
error,  vs.  Augustus  C.  French,  Horace  F.  Ash,  Isaac  R. 
DiLLER,  Philip  C.  Johnson,  Henry  Root,  Hiram  RoDGEKa 
and  Samuel  Holmes,  defendants  in  error. 

Error  to  Sangamon. 

Where  Hales  are  made  upon  secret  bids  (candlestick  biddings),  or  sealed  proposals,  as  well 
as  in  sales  by  open  bids,  any  thing  which  prevents  fair  competition,  or  tends  to  give  one 
party  an  unfair  advantage  over  another,  will  be  discountenanced. 

The  law  requires  good  faith  and  fair  dealing,  as  well  in  cases  of  sale  by  sealed  proposals,  as 
by  open  bids.  In  both  cases,  effects  and  consequences  are  to  be  considered,  in  determin- 
ing what  fair  dealing  and  the  Irue  intent  of  the  transactions  require. 

As  a  general  rule  in  chancery,  all  parties  interested  in  the  object  of  the  suit  must  be  made 
parties,  before  the  Court  will  proceed  to  a  final  determination.  This  rule  is  not  an  arbi- 
trary and  inflexible  one,  but  is  adopted  as  a  matter  of  con  vt^nience,  for  promoting  the  ends 
of  justice  ;  and  whenever  its  application  would  defeat  those  ends,  the  rule  itself  must  gen- 
erally give  way. 

A  Court  of  Chancery  is  not  bound  by  any  fixed  rule,  in  relation  to  the  tender  of  money.  The 
money  may  at  any  time  be  ordered  into  Court,  when  the  rights  of  a  party  require  it.  It  is 
time  enough  for  a  party  to  bring  purchase  money  into  Court,  when  he  is  called  upon  to  do 
so  (a). 

The  ruling  of  this  Court  on  the  subject  of  tender  of  money,  in  the  case  of  Doylo  vs.  Teas, 
in  4th  Scammon;  DeWoIf  ts.  Long,  in  2d  Gilman,  and  in  Wright  rs.  McNeely,  in  this 
volume,  reviewed  and  reconsidered. 

This  was  a  bill  filed  in  the  Sangamon  Circuit  Court,  to  en- 
force a  convejance  of  the  Quincy  House  to  the  complainants. 

The  state  of  Illinois  was  the  owner  of  the  Quincy  House  pro- 
pert}^,  in  Quincy,  Adams  county,  An  act  authorizing  the  sale 
of  this  property,  was  passed  February  12,  1849.  See  laws  of 
1848-9,  p.  107.  The  Governor  was  directed  to  sell,  for  state 
indebtedness,  to  the  highest  and  hest  Mdder^  after  advertising, 
&c. ;  payment  for  the  purchase  to  be  made  in  three  instalments ; 
the  first  on  the  day  of  sale,  the  second  in  one  year,  and  the  third 
in  two  years  thereafter. 

The  Governor  was  required  to  receive  sealed  hids  from  all 
persons,  until  first  July,  1849,  and  at  that  time  to  open  and 
compare  the  bids  in  the  presence  of  the  Secretary  of  State  and 
Treasurer ;  who  should  then  declare  the  highest  responsible 
bidder  to  be  the  purchaser.  The  purchaser,  on  payment  of  the 
first  instalment,  to  receive  a  certificate  of  purchase,  which  should 
entitle  him  to  a  deed,  on  tlie  payment  of  the  other  two  instal- 
ments. Upon  the  payment  of  the  whole  amount,  the  Governor 
was  authorized,  in  his  official  capacity,  to  convey,  by  deed,  all 
the  right,  title  and  interest  which  the  state  had  in  the  property. 

The  Governor  advertised  according  to  law.  The  first  day  of 
July  being  Sunday,  the  opening  of  bids  was  deferred  until  the 

(a)  Johnson  vs.  Dodge,  17  HI.  R.  442;    Wynkoop  vs.  Cowing,  21  111.  R.  571;    Anderson  tb. 
White,  27  111.  R.  G3;  Diveu  vs.  Blake,  44  111.  B.  14L 
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succeeding  day.  On  opening  and  comparing  the  bids,  it  was 
found  that  Jacob  Bnnn  had  bid  $15,250;  E.  A.  Thompson 
$17,000  ;  John  W.  McFadden,  John  R.  Webster  and  W.  W.  B. 
Powers  $17,000;  C.  A.  Warren  $17,250;  B.  C,  Webster  and 
Geo.  L.  Huntington  $21,100.  There  was  also  found  among  the 
papers  opened,  a  proposition  from  Henry  Root  &  Co.,  (com- 
posed of  Root,  Rodgers  and  Holmes,)  as  follows : 

"  We,  the  undersigned,  propose  to  pay  the  State  of  Illinois 
five  hundred  dollars  more  than  any  bid  made  for  the  Quincy 
House  property,  up  to  10  o'clock,  A.  M.,  2d  July,  1849. 

"  HEiniY  Root  &  Co." 

And  also  the  following  from  Ash  &  Diller,  (composed  of 
Horace  F.  Ash  and  Isaac  R.  Diller : ) 

"  We,  the  undersigned,  propose  to  give  for  the  said  Quincy 
House  and  property,  the  sura  of  six  hundred  and  one  dollars 
over  and  above  the  highest  bid  of  the  highest  responsible  bidder 
for  said  house  and  property,  made  according  to  the  advertise- 
ment of  the  Governor. 

"  Ash  &  Diller.'- 

The  bid  of  Webster  and  Huntington  being  the  highest  specific 
amount,  the  Governor  added  thereto  the  five  hundred  dollars 
excess  proposed  to  be  given  by  Root  &  Co.,  making  $21,600, 
and  to  this  aggregate  sum  added  six  hundred  and  one  dollars, 
the  excess  proposed  to  be  given  by  Ash  &  Diller,  making  a  total 
of  $22,201.  And,  at  this  sura,  awarded  tho  property  to  Ash  & 
Diller. 

Ash  ife  Diller  did  not,  as  required  by  law,  pay  the  first  instal- 
ment on  the  day  of  sale,  and  give  the  security,  nor  offer  to  do 
so,  for  the  payment  of  the  other,  but  instead  thereof,  gave  their 
bond  to  do  so  at  a  future  day.  In  about  fifteen  days,  they  ten- 
dered the  first  payment,  and  the  necessary  obligations  for  the 
payment  of  the  other  two,  which  the  Governor  received  for 
safe  keeping,  but  declined  to  give  a  certificate  of  purchase, 
until  he  should  become  satisfied  as  to  their  right  to  receive  the 
property. 

Webster  and  Huntington,  on  the  day  of  sale,  offered  to  pay  the 
first  instalment,  and  give  proper  and  acceptable  security  for  the 
others,  as  directed  by  law ;  but  the  Governor  refused  to  receive 
the  same,  stating  that  he  had  determined  to  accept  the  proposal 
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of  Ash  &  Diller.  And  for  greater  caution,  and  to  preserve  as 
far  as  possible  their  equitable  rights,  did,  on  the  succeeding  day, 
(and  before  Ash  &  Diller  had  made  either  payment  or  tender,) 
tender  to  the  Governor  the  first  instalment  and  security  (admit- 
ted by  him  to  be  sufiicient)  for  the  other  two,  which  he  again, 
and  for  the  reasons  before  given,  refused  to  accept.  Afterwards, 
the  Governor,  on  payment  of  the  amount  at  which  he  had  award- 
ed the  property  to  Ash  &  Diller,  to  wit,  $22,201,  conveyed 
by  deed  to  them,  and  they  to  Philip  C  Johnson  ;  their  proposal 
having  been  filed  by  his  consent  and  procurement,  and  he  being 
privy  to  all  the  proceedings  and  equities  involved  in  the  premi- 
ses, and  a  purchaser  with  full  notice. 

The  cause  coming  on  to  be  heard  at  the  August  term  of  the 
Sangamon  Circuit  Court,  1849,  the  default  of  Root,  Rodgers 
and  Holmes  was  entered,  and  judgment  pro  confesso  taken  as 
to  them.  The  Governor,  by  his  counsel,  and  Ash  &  Diller  and 
Johnson,  by  their  counsel,  severally  filed  demurrers  to  the  com- 
plainants' bill.  It  was  stipulated  by  the  parties,  for  the  purpose 
of  bringing  this  case  properly  before  this  Court,  that  the  Circuit 
Court,  Davis,  Judge,  presiding,  should  pro  forma  sustain  the 
demurrers,  and  dismiss  the  bill.  To  reverse  this  decision,  and 
to  set  aside  the  conveyances  from  the  Governor  to  Ash  &  Dil- 
ler, and  from  them  to  Johnson,  and  to  compel  a  conveyance  to 
the  complainants  for  the  sum  proposed  to  be  given  in  their  bid, 
is  the  object  of  this  writ  of  error. 

S.  T.  Logan,  for  plaintifi"  in  error. 

Lincoln  &  Herndon,  on  the  same  side,  presented  the  follow- 
ing points  and  authorities : 

This  bidding  of  Ash  &  Diller,  of  six  hundred  dollars  more  than 
the  highest  bid,  is  not  a  specific  bid.  It  is  a  gambling  business — 
a  stock  jobbing  transaction — an  evasion  of  the  law,  and  a  total 
subversion  of  the  manifest  intention  of  the  Legislature.  Laws 
of  1849,  page  lOT ;  2  Kent,  536,  540  ;  5  Gilman,  513.  The 
bidding  of  plaintifi's  in  error  is  a  contract,  and  a  bill  for  specific 
performance  will  lie.  Mandamus  is  not  the  proper  remedy,  but 
only  a  bill  for  specific  performance.  Chitty  on  Contracts,  238, 
239;  2  Kent,  537,  538;  Story  on  Contracts,  sees.  322,  323, 
341,   342 ;  Story's  Eq.   Jur.,  sees.   713,  714,  715,  716 ;  Babing- 
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ton  on  Auctions,  30,  159,  162.  The  government  is  the  agent  of 
both  parties.  Laws  of  1849,  page  107 ;  2  Kent,  639  ;  Storj  on 
Contracts,  sec.  319.  This  contract  will  be  enforced  and  de- 
creed, although  the  state  cannot  and  is  not  a  party  in  the  bill, 
and  the  state  has  an  interest  in  the  result  of  the  suit.  5  Con- 
densed U.  S.,  766  ;  9  Wheaton,  738  ;  1  Douglass'  Mich.  E.,  627  ; 
1  ibid,  226.  This  tender  was  in  due  time,  and  was  properly 
kept  by  Webster  and  Huntington.     24  Picking,  168. 

M.  Brayman,  for  plaintiffs  in   error,  submitted  the  following 
points  and  authorities: 

1.  The  policy  of  open  sales  at  auction,  is  to  produce  compe- 
tition by  disclosing  to  each  bidder  the  sum  bid  by  his  adversary, 
and  giving  him  an  opportunity  to  advance  upon  that  sum.  Each 
bidder  has  before  him  a  certain  sum  against  which  to  bid,  so 
that  in  each  case,  to  make  a  bid  is  to  name  a  sum.  Even  if  one 
offers  to  give  so  much  over  the  highest  bid,  his  offer  is  a  good 
bid,  because  \t  follows  a  bid  of  a  doiinite  sum,  already  known, 
and  is  susceptible  of  instant  computation,  or  rather  requires  no 
computation.  2.  The  policy  of  sales,  upon  sealed  or  secret  bids, 
is  to  stimulate  purchasers  to  bid  high,  by  concealing  from  each 
a  knowledge  of  the  bid  of  all  others,  and  compelling  them  to 
inquire  and  bid  according  to  the  real  value  of  the  property, 
without  the  chance  of  bidding  again,  after  the  first  failure.  All 
collusion  and  fraud  being  impossible,  by  reason  of  their  bids  being 
secret,  each  is  compelled  to  offer,  at  first,  the  full  amount  he  is 
willing  to  give.  The  highest  bid  takes  the  property,  and  if 
there  is  but  one  bid,  it  is  the  same.  3.  At  the  moment  appoint- 
ed for  opening  bids,  all  stand  upon  the  same  footing,  No  one 
has  precedence  of  another.  In  contemplation  of  law,  they  are 
opened  and  their  contents  announced  at  the  same  time.  And 
the  right  of  the  highest  bidder  to  have  the  property  awarded  to 
him,  accrues  instantly ;  for  the  transaction  is  in  the  nature  of  a 
bargain  and  sale,  where  a  written  proposal  has  been  made  by 
the  vendor,  and  accepted  in  writing,  according  to  its  terms,  by 
the  vendee.  4.  Furthermore,  no  proposal,  which  does  not  re- 
spond to  the  advertised  terms,  by  naming  a  distinct  and  certain 
sum,  can  be  deemed  a  bid ;  for  it  is,  of  itself,  not  susceptible  of 
definition  or  computation.  To  be  recognized  as  a  bid,  a  propo- 
sal must  contain  a  distinct  proposition,  which  can  be  acted  upon, 
33 
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taken  alone,  and  without  reference  to  any  thing  out  of  itself. 
For  example,  a  proposal  is  filed  to  give  one  dollar  more  than 
any  other  bid,  and  there  is  no  other  bid ;  or  suppose  all  the  pro- 
posals, no  matter  how  many,  are  of  the  same  character.  The 
result  would  be  no  sale.  5.  It  follows,  then,  that  the  bid  of 
Webster  and  Huntington,  was,  at  the  moment  of  opening,  the  high- 
est and  best,  and  that  their  right  to  have  the  property  awarded 
to  them,  then  became  perfect.  It  also  follows  that  the  proposal 
of  Ash  &  Diller  was  not  a  valid,  perfect  bid,  entitled  to  be  no- 
ticed. It  could  not  afterwards  be  perfected  by  comparison  with 
good  bids,  so  as  to  make  it  available ;  for  the  time  for  receiving 
bids  had  gone  by.  It  must  stand  as  it  stood  at  first.  Gov. 
French  had  no  more  right  to  perfect  it  and  give  it  retrospective 
efiect,  so  as  to  cut  ofi"  the  right  of  Webster  and  Huntington,  than 
he  had  to  permit  a  written  alteration  of  a  bid  for  the  same  pur- 
pose. 6.  The  character  of  the  bids  was,  at  the  moment  of  be- 
ing opened,  fixed  and  determined  by  their  own  terms ;  and  it 
was  the  duty  of  the  Governor  to  declare  the  fact.  Like  an  auc- 
tioneer, he  was,  for  the  purpose  of  the  sale,  the  agent  of  both 
parties.  It  will  be  contended  that,  in  receiving  and  opening 
bids  and  announcing  the  result,  the  Governor  performed  an  ex- 
ecutive duty.  It  is  not  so.  Signing  bills  passed  by  the  Gener- 
al Assembly,  granting  pardons,  and  various  other  acts  of  a  like 
character,  devolving  on  the  executive  ofiice  by  the  constitution, 
imply  the  exercise  of  a  discretion,  which  may  not  be  questioned 
in  a  proceeding  like  this.  But  putting  an  advertisement  in  a 
newspaper,  taking  letters  out  of  the  post  ofiice,  opening  them 
and  reading  aloud  their  contents,  in  the  hearing  of  parties  inter- 
ested therein,  can  scarcely  be  said  to  be  executive  functions, 
around  which  the  constitution  and  the  common  law  have  thrown 
such  solemn  safeguards.  A  sherifi",  a  master  in  chancery,  a 
special  commissioner,  or  Richard  Roe,  by  name,  could  have  per- 
formed the  duty  as  well  under  the  law;  and  the  fact  that  the 
person  selected  to  perform  it  was  Governor  of  the  state,  did  not 
take  the  case  out  of  the  common  rule,  or  invest  it  with  addition- 
al sacredness.  The  making  of  the  deed,  however,  was  requir- 
ed to  be  done  by  the  Governor  "  in  his  ofiicial  character  " — that 
being  a  duty  imposed  by  section  25  of  article  4  of  the  consti- 
tution, and  an  executive  act.  As  to  executive  discretion,  see 
Marbury  vs.  Madison,  1  Cond.,  274-5-6-T.     As  to  judicial  dis- 
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cretion,  see  1  Cond,,  19,  and  notes.  7.  Objection  is  made  to 
this  form  of  proceeding,  because  it  affects,  thoiigli  indirectly, 
the  interests  of  a  sovereign  state,  and  shelter  sought  behind  the 
constitutional  exemption  of  states  from  suit.  But  the  case  of 
Osborne  vs.  The  Bank  of  the  United  States,  5  Condensed  Rep., 
760,  so  clearly  develops  the  true  doctrine  on  this  point,  as  to 
remove  all  doubt,  and  to  prove  that  an  aggrieved  party  cannot 
be  barred  of  his  remedy,  because  a  state  may  be  affected,  even 
though.it  be  in  a  more  direct  manner  than  in  the  case  at  bar. 
8.  The  law  requires  that  the  purchaser  shall,  on  the  day  of  sale, 
pay  one-third  of  the  purchase  money,  and  give  security  for  the 
balance.  Ash  &  Diller  did  neither  of  these  things.  They  were 
not,  therefore,  in  contemplation  of  law,  "  responsible  bidders." 
Their  proposals  should,  therefore,  have  been  rejected,  even 
though  their  bid  had  been  a  valid  one. 

Stuakt  &  Edwaeds,  with  whom  was  "W".  I.  Ferguson,  pre- 
sented the  following  points  and  authorities  : 

This  is  a  bill  for  a  specific  performance  of  a  contract.  In  or- 
der to  maintain  the  bill,  two  things  must  occur :  First,  there 
must  be  a  contract,  and,  second,  a  person  contracting,  from  whom, 
by  its  process,  this  Court  can  coerce  the  performance  of  the  con- 
tract sought  to  be  enforced.  I  deem  this  proposition  self  evi- 
dent. If  there  is  no  contract  accordino^  to  the  le2;al  meaning:  of 
the  term,  there  is  nothing  for  this  Court  to  enforce,  at  least  upon 
a  bill  of  this  nature.  If  the  person  who  alone  could  not,  by  any 
process  within  the  power  of  the  Court,  be  compelled  to  perform 
it,  then  this  Court  will  refuse  to  interfere.  It  is  a  settled  prin- 
ciple in  equity  not  to  interfere  where  no  decree  for  the  specific 
performance  of  the  whole  agreement  can  be  made. 

This  bill  is  without  a  parallel,  except  partially  in  one  case,  in 
the  whole  history  of  jurisprudence.  In  this  particular  case,  the 
aid  of  the  Court  is  sought  to  review  and  control  the  acts  of  the 
executive,  parts  of  which  are  admitted  to  be  official.  It  is  not 
unreasonable  to  require  that  the  gentlemen  should  adduce  some 
authority  in  support  of  their  view  of  the  case ;  and  if  that  au- 
thority cannot  be  found  in  some  adjudicated  case,  it,  at  least, 
should  be  shown  that  some  clear  right  of  the  complainants  has 
been  violated,  and  that  some  equally  clear  principle  of  equity  re- 
quires that  this  Court  should  assist  them  in  the  maintenance  of 
that  right. 
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The  Legislature  has  seen  proper  to   confer  certain  anthority 
npon  the  executive  ;  not  upon  the  individual,  but  upon  the  indi- 
vidual in  his  official  capacity.      In  so  doing,  they,  as  representa- 
tives of  the  People,  have  reposed  confidence  in  the  judgment, 
the  discretion  and  integrity  of  that  officer,  and  when  this  Court 
attempts  to  reverse  the  acts  of  that  officer  in  the  exercise  of  the 
power  conferred  by  the    Legislature,  the    power  of   the  Court 
should  be  incontrovertible,  and  the  right  of  the  party  complain- 
ant indubitable.     The  state  is  a  necessary  party,  and  as  no  suit 
could  be  maintained   against  it,  the  Court  has   no  jurisdiction. 
As  to  parties.  Story's   Eq.  PL,  sec.   81 ;  Walker's  Mich.  Rep., 
9.     The  case  of  Osborne  vs.  Bank  of  U.   S.,  5  Con.  U.  S.,  766, 
is  no  authority  against  this  position.      The  property  involved  in 
this  controversy  is  the  property  of  the  state.      Her  interest  is 
direct  and  immediate ;  not  a  mere  passive  subject  of  the  jurisdic- 
tion, but  is,  if  this  suit  is  maintained,  required  through  her  agent 
to  be  an  active  party  in  carrying  out  the  decree.     When  the  suit 
seeks  to  divest  the  title  of  the  government,  the  Court  of  Chan- 
cery cannot  entertain  jurisdiction.     1  Daniel's  Ch.  Prac,  104; 
2  Sch.  &  Lef.,  616-lT.      By  the  act  of  the  Legislature,  the  Go- 
vernor was  to  decide  on  the  character  of  bids  and  bidders ;  he 
was  authorized  to  make    the  award,  and   his  decision  is  final. 
Under  the  United  States  land  laws,  the  decisions  of  registers 
and  receivers  are  final ;  and  so  of  other  officers,  commissioners, 
&c.      McConnell  vs.   Wilcox,  1    Scammon ;  3    Merrivale,    472 ; 
Bennett  vs.    Farrar,  2  Gilman,    601.      The    decision  as  to  the 
character  of  bids,  and  responsibility  of  bidders,  is   dependent 
upon  the  discretion  of  the  Governor.     From  that  decision  no  ap- 
peal has  been  provided.      It  is,  therefore,  conclusive,  unless  im- 
peached for  fraud.     Le   Roy  vs.   Corporation    of  New  York,  4 
Johns.  Ch.  Rep.,  352 ;    Moore  vs.   Sraediey,  6  J.   C.  R.,    28  ; 
Walker    vs.  Devereaux,   4  Paige,  249 ;    Rex  ex  rel.  Scales  vs. 
Mayor  and  Aldermen  of  London,  3  Barnwell  &  Ad. ;  Patterson 
vs.  Mayor,  &c.,  N.  Y.,  1  Paige,  114 ;  Phillips  and  others  vs. 
Wickham,  ibid,  590;    Champlin  vs.  Mayor,  &c.,   3  ibid,  593; 
13  Peters,  511 ;  Martin  vs.  Mott,  6  U.  S.  Cond.  Rep.,  418.     The 
acts  to  be  done  in  this  case  were  executive,  and   cannot  be  re- 
strained or  directed  by  this  Court.     The  Court  could  not  enforce 
a  decree  in  this  case,  should  the  same  be  rendered.    Madison 
vs.  Marbury,  1  U.  S.   Cond.  Rep.,  278  ;  1  Arkansas,  1 ;  Deca- 
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tiir  vs.  James  R.  Paulding.  14  Peters,  497.  When  defect  for 
want  of  parties  is  vital  to  the  character  of  the  bill,  or  fatal  to 
the  jurisdiction  of  the  Court,  advantage  thereof  may  be  taken 
at  any  stage  of  the  case.     Story's  Eq.  Plead.,  263. 

There  was  never  any  contract,  such  as  this  Court  could  en- 
force, entered  into  between  the  Governor  and  complainants. 

It  is.  not  deemed  necessary  to  cite  authorities  to  show  that 
sales  of  this  kind  are  within  the  statute  of  frauds.  The  statute 
authorizing  the  sale  of  the  property  points  out  the  manner  in 
which  the  contract  is  to  be  consummated,  namely,  by  the  de- 
claration of  the  Governor,  and  the  certificate  of  purchase,  which 
is  to  be  concurrent  with  the  payment  of  the  first  instalment. 
This  declaration  and  certificate,  or  at  least  the  declaration,  is  in 
the  place  of  signing  by  the  auctioneer,  which  is  required  in  all 
cases  of  sales  at  auction. 

A  bill  for  specific  performance  will  not  lie  against  a  person  on 
a  contract  for  the  breach  of  which  he  is  not  personally  liable  in 
an  action  ex  contractu  Hickman  vs.  Grimes,  1  A.  K.  Marshall, 
87  ;  Smith  vs.  Carney.  1  Litt.,  295.  And  this  is  undoubtedly  the 
law  where  the  person  contracting  is  acting  for  others.  Story's 
Eq.,  vol.  2,  p.  45,  sec.  Y41  ;  3  Merrivale's  Rep.,  472.  The 
Governor,  acting  as  the  agent  of  the  state,  and  contracting  as 
such,  could  not  be  sued  on  this  contract.  1  Term  Rep.,  172 ; 
ibid,  674 ;  1  C ranch,  347.  The  award  of  the  executive  was 
right,  and  the  bid  good  and  valid.  1  Sugden  on  Vendors,  17 ;  3 
Merrivale's  Rep.,  472,  and  following. 

But  lastly,  this  bill  is  defective,  and  should  be  dismissed,  be- 
cause it  does  not  aver  a  sufiicient  tender  and  continued  willing- 
ness and  readiness  to  perform  on  the  part  of  the  complainants, 
by  bringing  the  money  and  notes  into  Court.  DeWolf  y.?.  Long, 
2  Gilman,  679  ;  Doyle  vs.  Teas,  4  Scammon,  202  ;  Wright  vs. 
McNeely,  decided  at  this  term  of  the  Court. 

Browning  &  Bushnell,  on  same  side,  made  the  following 
points : 

The  power  was  a  judicial  and  discretionary  one,  and  the  de- 
cision of  the  Governor  was  conclusive.  Martin  vs.  Mott,  6 
Cond.,  418,  419 ;  Lane  vs.  Dorman,  3  Scam.,  241,  242  ;  United 
States  vs.  Arredondo  et  al.,  6  Pet.,  729  ;  Yanderheyden  vs. 
Toung,  11  Johns.,  158 ;  The  People  vs.  Collins,  19  Wend.  60, 
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64:',  Gaines  vs.  Buford,  1  Dana,  481,  484,  506;  Merrill  vs. 
Sherburne  et  al.,  1  N.  H.,  203,  205  ;  Gordon  vs.  Farrar,  2 
Doug.,  415;  Fletcher  vs.  Peck,  2  Cond.,  319,  320;  Roe  m. 
Harris,  2  Wash.  Va.  Rep.,  126 ;  Henderson  vs.  Brown,  1 
Caine's  Rep.,  101 ;  Wilcox -ys.  Jackson,  13  Pet.,  511 ;  McConnell 
vs.  Wilcox,  1  Scam.,  350,  351  ;  Bennett  vs.  Farrar,  2  Gil.,  602 ; 
Brown  vs.  Jackson,  5  Cond.,  274;  Walker  vs.  Devereaux,  4 
Paige's  Ch.  Rep.,  249,  250  ;  Rex  vs.  Mayor  of  London,  23  Eng. 
Com.  Law.  Rep.,  67,  68 ;  Stuyvesant  vs.  Mayor,  &c.,  of  New 
York,  7  Cow.,  606  to  608.  The  Court  will  direct  and  control 
ministerial,  but  not  judicial  officers.  It  will  set  them  in  motion 
— require  them  to  act,  but  not  control  their  judgment.  The 
Governor  was  a  judge,  and  if,  after  the  bids  were  in,  he  had  refu- 
sed to  examine  and  decide  upon  them,  it  may  be  that  the  Court 
would  have  entertained  a  mandamus  to  compel  him  to  decide, 
but  it  would  not  have  directed  what  the  decision  should  be. 
Judges  of  Oneida  C.  P.  vs.  People,  18  Wend.,  93  ;  The  People 
vs.  The  Superior  Court  of  N.  Y.,  5  Wend.,  125  ;  The  People 
vs.  Judges  Dutchess  C.  P.  20  Wend.,  659;  Wilson  vs.  Super- 
visors of  Albany,  12  Johns.,  415  ;  Hull  vs.  Supervisors  of  Onei- 
da, 19  Johns.,  260  ;  Judges  of  Oneida  C.  P.  vs.  The  People,  18 
Wend.,  93  ;  Hull  vs.  Supervisors  of  Oneida,  19  Johns.,  261.  A 
bill  for  specific  performance  will  not  lie  in  this  case,  because  it 
seeks  to  divest  the  state  of  title  to  land,  The  state  cannot  be 
sued,  and,  of  course,  the  Court  has  no  jurisdiction  to  decree 
against  her.  1  Daniel's  Ch.  Pr.,  175  ;  Hovenden  vs.  Ld.  Annesly, 
2  Schoals  &  Lefroy,  617;  Story's  Eq.  PL,  sec.  69;  Osborne -y^. 
Bank  U.  S.,  5  Cond.,  760,  761 ;  Reeve  vs.  Attorney  General,  2 
Atk.  R.  223.  A  bill  for  specific  performance  will  not  lie  against 
a  person  to  enforce  a  contract  on  which  he  would  not  be  per- 
sonally responsible  for  damages,  as  Mdien  he  is  acting  for  others. 
Hickman  vs.  Grimes,  1  A.  K.  Marsh.,  87 ;  Smith  vs.  Carney, 
1  Litt.,  297;  2  Story's  Eq.,  45,  sec.  741.  The  Governor  was 
the  agent  of  the  state,  the  contract  was  the  contract  of  the  state, 
not  his  individual  contract,  and  for  any  damages,  the  Governor 
could  not  have  been  sued  at  law.  Macbeth  vs.  Haldimand.  1 
T.  R.,  172,  marg.  synopsis;  IJnwin  vs.  Wolseley,  1  T.  R.,  674, 
marg.  synopsis  ;  Williams  vs.  Steward,  3  Merrivale,  506 ;  Hodg- 
son vs.  Dexter,  1  Cond.,  331,  332.  This  is  a  bill  to  compel  a 
contract  to  be  made.     The  bid  does  not  make  the  contract,  but 
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the  bid  and  its  acceptance  united.  The  complainants'  bid  nev- 
er has  been  accepted.  No  contract,  therefore,  exists,  and,  of 
course  there  is  no  contract  to  be  specifically  enforced.  Either 
party  might  have  withdrawn  the  offer  at  any  time  before  its  ac- 
ceptance. Payne  vs.  Cave,  3  T.  R.,  149 ;  Downing  vs.  Brown, 
Hard.,  181 ;  1  Sug.  Vend.,  48,  top  paging ;  Chit,  on  Cont.,  319 ; 
Babington  on  Auctions,  30,  31,  42,  marg.  Mutual  consent  is 
required  before  a  contract  is  completed  :  until  then  the  matter 
rests  in  negotiation.  Mactier  vs.  Erith,  6  Wend.,  Ill ;  Eliason 
■ys.  Henshaw,  4  Cond.,  433 ;  Bruce -ys.  Pearson,  3  Johns.,  534; 
Tucker  ?;s.  Woods,  12  Johns.,  190. 

The  bid  of  Ash  &  Diller  was  the  highest  and  best  bid.  The 
bid  itself  Avas  a  legal  bid,  and  such  as  the  Governor  was  authori- 
zed and  required  by  his  duty  to  the  state  to  accept.  Bids  of  a 
similar  character  have  frequently  been  made  and  sustained  as 
valid.  The  act  does  not  require  a  specific  bid.  1  Sugden  on 
Yend.,  20,  top  paging ;  Babbington  on  Auctions,  44,  45,  marg.; 
Williams  vs.  Stewart,  3  Merrivale,  471,  504.  Even  if  the  bid  of 
Ash  &  Diller  was  irregular,  it  was  still  a  bid,  and  being  higher 
than  the  bid  of  Webster  and  Huntington,  the  latter  would  not 
have  made  the  highest  and  best  bid,  and  would  not  have  become 
entitled  to  the  property.  The  state  may,  of  course,  waive  the 
irregularities  of  a  bid,  and  give  the  property  to  the  bid  which  is 
irregular.  Williams  vs.  Stewart,  3  Merrivale,  504,  506.  Nor 
does  the  demurrer  to  the  bill  admit  that  Huntington  and  Web- 
ster were  the  highest  responsible  bidders.  This  might  be  the 
case,  had  the  bill  simply  averred  that  fact ;  but  the  bill  sets  out 
all  the  facts  from  which  that  conclusion  is  sought  to  be  drawn, 
and  the  demurrer  only  admits  the  facts,  and  devolves  it  upon  the 
Court  to  draw  the  legal  conclusion  trom  them.  3  Merrivale, 
503, 

The  bill  is  founded  on  the  idea'that  the  bid  of,  and  sale  to,  Ash 
&  Diller  was  invalid.  If  they  were  not  purchasers  for  them- 
selves, the  sale  is  void,  and  they  cannot  be  held  as  the  trustees 
of  a  title  for  others,  which  is  not  in  them.  The  positions  are  in- 
compatible.    3  Merrivale,  506. 

Opinion  by  Mr.  Justice  Caton  : 

On  the  12th  of  February,  1849,  the  General  Assembly  passed 
a  law  authorizing  the  Governor  to  sell  the   Quincy  House,  be- 
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longing  to  the  state.  The  second  section  of  that  act  required 
the  Governor  to  advertise  the  property,  tating  the  terms  and 
conditions  of  the  sale.  The  third  section  provided  that  the 
property  should  be  sold  for  state  indebtedness,  one-third  to  be 
paid  down,  and  the  balance  in  one  and  two  years  ;  and  that,  for 
the  two  last  instalments,  notes  should  be  given,  with  sureties  to 
be  approved  by  the  Governor.  The  fourth  section  says  :  "  The 
Governor  shall  receive  written  sealed  bids  for  said  property, 
from  all  persons,  until  the  first  day  of  July,  A.  D.  1849,  at  which 
time  all  the  bids  received,  shall  be  opened  and  compared  by  the 
Governor,  in  presence  of  the  Secretary  of  State  and  Treasurer; 
who  shall  then  declare  the  highest  responsible  bidder  to  be  the 
purchaser  of  said  property,  who  shall,  upon  the  payment  of  the 
first  instalment,  receive  a  certificate  of  purchase,  which  shall 
entitle  him  or  his  assigns  to  a  deed  for  said  property  upon  the 
payment  of  the  other  two  instalments."  The  fifth  section  au- 
thorizes the  Governor  "in  his  ofiicial  capacity,"  to  convey  by 
deed,  &c. 

In  obedience  to  this  act,  the  Governor  advertised  the  property 
for  sale,  and  on  the  30th  of  June,  the  complainants  filed  their 
sealed  proposal,  ofifering  $21,100  for  the  property,  which  was 
the  highest  specific  bid  made,  although  several  for  less  amounts 
were  filed.  On  the  same  day  the  defendants.  Ash  &  Diller, 
tiled  a  sealed  proposal  to  give  for  the  property  "  the  sum  of  six 
hundred  and  one  dollars  over  and  above  the  highest  bid  of  the 
highest  responsible  bidder."  Henry  Root  &  Co,,  on  the  next 
day  filed  a  similar  proposal,  ofiering  "five  hundred  dollars  more 
than  any  bid  made."  The  first  day  of  July  being  Sunday,  the 
bids  were  not  opened  till  the  next  day,  when  the  complainants 
attended,  and  ofi'ered  to  pay  the  amount  of  the  first  instalment 
upon  their  bid,  and  to  execute  their  note,  with  sureties  to  be  ap- 
proved by  the  Governor,  according  to  the  terms  of  the  act,  but 
the  Governor  informed  them  that  he  would  not  receive  said  pay- 
ment and  note,  because  he  had  determined  to  accept  the  propo- 
sal of  Ash  &  Diller.  On  the  next  day  the  complainants  made  a 
formal  tender  of  the  first  instalment  and  note,  which  w^as  in  like 
manner  refused.  The  proposal  of  Ash  &  Diller,  which  was  ac- 
cepted by  the  Governor,  was  computed  at  the  sum  of  $22,201. 
The  complainants  in  their  bill  set  forth  these  facts,  and  also 
aver,  that  some  days  after,  Ash  &  Diller  tendered  the  said  first 
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instalment  and  note,  with  sufficient  sureties,  to  the  Governor, 
who  took  charge  of  the  same  for  safe  keeping,  but  refused  to 
give  a  final  decision  as  to  the  legal  effect  of  this  tender.  The 
bill  also  charged  that  the  defendant,  Johnson  was  in  some  way 
interested  in  the  bid  of  Ash  &  Diller. 

The  bill  further  shows  that  it  is,  and  for  a  long  time  has  been 
an  established  custom  of  the  post  office  department,  and  other 
departments  of  the  United  States  government,  and  others,  indi- 
viduals and  corporations,  who  habitually  have  made,  and  do 
make  contracts  upon  written  sealed  bids,  to  reject  such  propo- 
sals as  those  of  Ash  &  Diller,  and  of  Root  Co.,  as  not  fair, 
bona  jide  and  valid  bids. 

As  to  Root  &  Co.,  the  bill  was  taken  for  confessed.  The  other 
defendants  filed  a  demurrer,  which  was  pro  forma  sustained, 
and  the  bill  dismissed.  Previous  to  the  order  sustaining  the  de- 
murrer, there  is  in  the  record  an  agreement  of  the  parties,  show- 
ing that  since  the  bill  was  filed,  the  Governor  has  conveyed  the 
premises  to  Ash  &  Diller,  and  that  they  have  conveyed  to  John- 
eon.  Although  the  agreement  does  not  stipulate  that  these  facta 
shall  be  considered  as  if  presented  by  a  supplemental  bill,  yet 
the  case  has  been  here  argued  by  the  counsel  on  both  sides  as 
if  such  were  the  state  of  the  record,  and  so,  for  the  purposes  of 
the  present  decision  has  it  been  considered  by  this  Court. 

From  the  barrenness  of  the  books  upon  questions  arising  up- 
on this  sort  of  secret  or  sealed  bidding,  we  may  reasonably  in- 
fer that  till  recently,  at  least,  this  has  not  been  a  very  common 
mode  of  making  sales  or  entering  into  contracts.  At  the  pre- 
sent time,  however,  this  mode  of  selling  property  is  very  com- 
mon, and  contracts  for  the  construction  of  public  works  are  al- 
most universally  made  in  this  way,  as  well  as  a  vast  variety  of 
other  contracts,  both  by  the  general  government  and  state  au- 
thorities. The  practical  operation  of  this  mode  of  doing  busi- 
ness, has  80  recommended  it  to  the  favor  of  the  public,  that  it 
has  already  become  thoroughly  incorporated  into  our  business 
habits,  and  hence  the  question  before  us  becomes  one  of  pecu- 
liar importance. 

"Where  sales  are  made  upon  secret  bids,  or  sealed  proposals, 

it  is  in  fact  but  another  mode  of  selling  by  auction,  and  in  this, 

as  well  as  in  sales  by  open  bids,  anything  which  prevents  fair 

competition,  or  tends  to  give  one  party  an  unfair  advantage  over 
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another,  must  be  discoimtenanced  by  the  Courts.  The  same 
rules  of  morality,  fairness,  and  justice  must  govern  in  the  one 
case  as  in  the  other. 

The  only  case  referred  to  or  found,  which  is  supposed  to  have 
any  similarity  to  this,  is  Williams  vs.  Stewart,  3  Merrivale,  471 ; 
and  what  is  said  by  Lord  Eldon  there,  on  this  question,  it  is  ad- 
mitted, is  but  dictum,'  for  he  professedly  went  out  of  his  way  to 
express  an  opinion  on  this  point,  while  he  decided  that  he  had 
no  jurisdiction  of  the  case  made.  There,  commissioners  were 
authorized  to  sell  certain  land  tax  to  the  highest  bidder,  and 
they  were  required  by  an  act  of  parliament  to  post  a  notice  of 
the  first  bid  received,  for  fourteen  days  on  the  church  door,  and 
in  case  no  other  oifer  was  made  in  that  time,  exceeding  the  first 
offer  by  at  least  one  per  cent.,  they  were  authorized  to  close 
with  the  first  offer.  But  in  case  an  offer  was  made  exceeding 
the  first  by  at  least  one  per  cent,  they  were  required  to  sell  to 
the  person  offering  the  highest  price.  One  of  the  commission- 
ers made  an  ofler  which  was  posted  on  the  church  door.  Then 
the  complainant,  Williams,  oflered  sixty  per  cent,  more  than  that 
ofi'er,  and  Isted  offered  "one  percent,  above  the  offer  of  any 
other  person,"  and  the  Lord  Chancellor  expresses  the  opinion 
that  this  bid  was  binding  on  Isted.  The  act  in  that  case  did  not 
say  whether  the  bids  should  be  secret  or  public,  nor  does  the 
bill  show  but  that  all  the  bids  were  in  fact  public.  This  state- 
ment is  sufficient  to  show  that  neither  the  law  nor  the  bidding 
under  it  were  like  those  in  the  case  before  us.  Here  the  law 
expressly  required  all  the  bids  to  be  under  seal,  which  could  not 
be  opened  till  the  bidding  was  closed.  The  bidding  in  this  case, 
therefore,  was  in  the  strictest  sense  secret,  and  must  be  govern- 
ed by  rules  reasonably  adapted  to  such  a  proceeding. 

In  the  case  above  referred  to  the  Chancellor  says  that  sales 
where  one  bidder  does  not  know  what  another  has  offered,  are 
denominated  candlestick  biddings  in  the  north  of  England,  where 
it  was  never  doubted  that  a  bid  of  one  per  cent,  more  than  any 
other  offer,  was  binding  on  the  bidder.  If  we  are  to  understand 
from  this  that  it  was  also  binding  on  the  seller,  the  most  that 
can  be  said  for  it  is,  that  in  the  north  of  England,  custom  had 
sanctioned  this  kind  of  offer.  In  this  country,  where  this  kind 
of  secret  bidding  has  become  so  common,  we  learn  from  this  bill 
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that  custom  has  adopted  a  diifent  rule,  and  all  siich   bids  are 
rejected  as  void. 

There  are  a  great  variety  of  ways  in  which  auction  sales  are 
conducted,  where  the  bidding  is  public  ;  yet  all  are  governed  by 
the  same  general  principles.  In  case  of  sales  where  the  bidders 
make  written  sealed  proposals,  within  a  given  time,  at  the  expi- 
ration of  which,  and  not  before,  the  bids  are  opened  and  the 
highest  bidder  is  declared  to  be  the  purchaser,  it  is  but  another, 
although  an  entirely  distinct  kind  of  sale  by  auction.  Each  of 
these  modes  of  auction  sales  possesses  its  advantages  and  disad- 
vantages, both  to  tlie  buyer  and  to  the  seller.  In  case  of  open 
public  sales,  the  bidders  have  the  advantage  of  each  other's 
judgments,  and  can  see  at  once  how  high  it  is  necessary  to  bid 
in  order  to  secure  the  property,  while  the  seller  has  the  advan- 
tage of  open  competition  among  the  bidders.  In  such  a  sale 
each  bidder  has  a  right  to  know  what  bids  are  made  by  others, 
and  to  entertain  a  secret  bid  would  be  a  fraud  upon  all  the  other 
bidders.  Even  open  bids,  apparently  made  in  good  faith,  but 
which  are  not  made  with  a  design  to  purchase  the  property,  but 
which  are  procured  by  the  seller,  in  order  to  induce  others  to 
bid  higher,  are  fraudulent,  and  for  which  the  purchaser  may  re- 
fuse to  complete  the  contract.  Brixwell  vs.  Christie,  Cowper, 
395.  So  also  a  secret  combination  among  the  bidders,  for  the 
purpose  of  preventing  fair  competition,  is  a  fraud  upon  the  sel- 
ler, for  which  he  may  avoid  the  sale. 

The  peculiar  advantages,  to  both  seller  and  bidders,  where 
the  sale  is  by  secret  bids  or  sealed  proposals,  are  also  obvious, 
and  anything  which  deprives  either  party  of  these  proper  advan- 
tages, ought  in  like  manner  to  be  treated  as  fraudulent.  In  this 
kind  of  sale  it  is  to  the  advantage  of  the  seller,  that  the  bidders 
should  not  know  who  they  are  bidding  against,  or  against  what 
bids  they  are  contending,  except  as  they  may  conjecture ;  and 
it  is  the  manifest  right  of  each  bidder  that  others  should  be  kept 
in  ignorance  of  the  amount  of  his  bid.  The  object  is  to  make 
each  one  bid  upon  his  own  judgment,  and  independent  of  other 
bids,  and  without  regard  to  them,  except  as  he  may  conjecture 
what  they  may  be.  Should  the  seller  upon  a  sale  like  this,  before 
the  time  for  bidding  had  expired,  open  a  bid  and  communicate 
it  to  another,  who  should  thereupon  make  a  higher  offer,  the 
sense  of  justice  of  every  man  would  revolt  at  such  a  proceed- 
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ing.  In  that  case  the  bidders  would  not  be  upon  equal  terms  ; 
and  were  such  a  practice  tolerated,  all  confidence  in  this  kind  of 
sales  would  be  at  an  end. 

It  is  said  that  the  bid  here  received  is  within  the  terms  of  the 
law,  and  conformable  to  the  terms  of  the  sale,  it  being  literally 
and  in  fact  a  higher  bid  than  that  of  the  complainants.  This  may 
be  admitted  without  making  the  offer  a  legal  bid.  It  is  not 
enough  at  all  times  that  a  bid  should  be  within  the  express  terms 
of  the  sale.  Neither  party  can  shield  himself  behind  a  literal 
compliance  with  these  terms,  when  he  attempts  to  commit  a 
fraud,  or  do  any  other  act  which  is  unfair  or  unjust  towards  oth- 
er parties  who  are  interested  in  the  sale.  When  Lord  Mans- 
field first  held,  in  the  case  of  Brixwell  vs.  Christie,  that  by-bid- 
ding was  a  fraud  upon  real  bidders,  it  was  not  denied  that  such 
a  practice  was  no  violation  of  the  express  terms  of  the  sale,  yet 
he  did  not  hesitate  to  hold  it  to  be  a  fraud,  simply  because  it  was 
unfair.  He  justly  remarks,  "  the  basis  of  all  dealing  ought  to 
be  good  faith."  There  is  never  to  be  found  in  the  terms  of  an 
auction  sale,  a  clause  prohibiting  the  bidders  from  combining  to- 
gether to  prevent  competition,  still  it  is  none  the  less  unlawful 
for  them  to  do  so.  The  law  implies  every  thing  which  good  faith 
and  fair  dealing  require,  and  none  the  less  so  in  the  case  of  sales 
by  sealed  proposals  than  by  open  bids.  In  both  cases  effects 
and  consequences  are  to  be  considered,  in  determining  what  fair 
dealing  and  the  true  intent  of  the  transaction  require.  This 
principle  has  long  been  applied  to  sales  by  open  bids,  and  we 
cannot  doubt  that  it  ought  to  be  applied  where  the  bids  are  by 
sealed  proposals. 

Suppose  in  the  case  of  a  sale  by  open  bidding  a  written  bid 
should  be  received,  of  which  the  other  bidders  were  ignorant, 
it  would  hardly  be  denied  that  that  would  be  a  fraud  upon  the 
other  bidders,  and  yet  the  case  before  us  is  in  principle  the  coun- 
terpart of  such  a  bid.  In  the  former  case,  it  is  the  right  of  each 
bidder  to  know  what  the  others  ofi'er ;  in  the  latter  it  is  the  right 
of  each  to  have  his  bid  kept  concealed.  For  the  seller  to  admit 
the  bid  of  Ash  &  Diller,  has  the  same  efi^ect  upon  the  bid  of  the 
complainants  that  it  would  have  had  for  him  to  have  allowed 
them  to  make  a  specific  bid,  after  that  of  the  complainants  had 
been  opened  and  made  known.  If  this  bidding  is  allowed,  then 
one  man,  bj  offering  a  nominal  sum  over  all  others,  may  appro- 
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priate,  to  his  own  advantage,  the  judgments  of  others,  who  may 
have  gone  to  great  expense  to  form  a  correct  opinion,  when  the 
very  mode  of  selhng  was  designed  to  give  to  each  bidder  the 
benefit  of  his  own  superior  judgment. 

To  allow  such  a  bid,   is  to  render   absolutely  unavailing  all 
specific   bids,  as  well  those  made  subsequently  as  those  which 
were  tiled  before.      It  precludes  all  possibihty  of  a  specific  bid- 
der getting  the  property,  and  all  prudent  and  responsible  men 
are  driven  from  such  sales,  or  else  they  must  resort  to  some  trick 
to  avail  themselves  of  such  a  practice.      All  fair  competition  is 
destroyed,  for  some  such  bid  must  always  take  the  property.      If 
these  bids  are  tolerated,  a  responsible  man  will  either  not  bid  at 
all,  or  else  he  will  get  some  irresponsible  person  to  bid  for  him, 
behind,  whom  he  will  stand  till  the  result  determines  whether 
the  bid  is  an  advantageous  one  or  not.     If  it  is,  he  will  then  step 
forward  with  the  funds  to  complete  the  purchase,  but  if  it  is  not, 
he  will  remain  in  the  dark,  and  allow  the  bid  to  be  disregarded 
as  irresponsible ;  where,  as  in  this  case,  that  right  is  reserved,  or 
else  will  compel  the  seller  to  look  to  an  irresponsible  man  for  his 
remedy.     This  kind  of  bids  will  necessarily  introduce  and  en- 
courage this  sort  of  tricks  and  practices,  and  real,  bona  fide  bid- 
ders will  not  be  found.     Specific  bids,  with  the  expectation  of 
getting  the  property,  will  cease  to  be  made,  and  then,  for  want 
of  a  basis  upon  which  these  fancy  bids  may  rest,  they  must  fall 
to  the  ground,  and.  there  will  be  an  end  of  all  this  kind  of  sales. 
But  in  this  case  there  were  two  offers  of  the  same  character, 
and  by  what  rule  was  the  preference  given  to  Ash  &  Diller? 
They  ofifer  $601  over  the  highest  bid  of  a  responsible  bidder, 
and  on  the  next  day.  Root  &  Co.  ofier  $500  more  than  any  bid 
made.      Was  Ash  &  Diller's  a  hid  made  f     Then  this  last  was 
$500  more.     ISTow,  the  rule  adopted  was,  to  add  to  the  high- 
est specific   off'er,  the   bid  of  $500,  which  was  last  made,  and 
to  this  sum  was  added  the  previous  ofier  of  Ash  &  Diller,  mak- 
ing in  all  the  sum  of  $22,201,  which  was  decided   to  be  the 
amount  of  Ash   &    Diller's  bid,  and  for  which  thev  were  de- 
Glared    to    be    the    purchasers.       If  the    principle    was    to    be 
adopted  of  tacking  to  the   highest  specific   bid   the  excess  of- 
fered in  one  of  the  uncertain   bids,  and  considering   the  latter 
a  specific  bid,  to  that  amount,  and  then  add  to  that  the  excess 
offered  in   the  other  uncertain   bid,  in   order  to   determine  its 
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amount,  we  are  unable  to  discover  any  satisfactory'^  reason  for 
giving  the  preference  to  Ash  &  Diller.  Their  bid  was  not  only 
prior  in  date,  and  uncertain  in  amount,  but  it  was  also  conditional, 
for  it  was  so  much  above  the  highest  bid  of  the  highest  responsible 
bidder,  while  the  bid  of  Root  &  Co.  was  last  in  point  of  time, 
and  unconditional,  being  so  much  more  than  any  bid  made.  If 
Ash  &  Diller  were  now  seeking  to  avoid  their  bid  instead  of  in- 
sisting upon  it,  it  would  be  hard  to  show  that  theirs  was  higher 
than  that  of  Eoot  &  Co.,  for  they  being  the  next  bidders  after 
Webster  and  Huntington,  might,  with  apparent  propriety,  insist 
upon  having  their  bid  first  added  to  the  highest  specific  ofi^er, 
in  order  to  determine  its  amount,  rather  than  having  a  subse- 
quent bid  of  the  same  character  thrust  in  between  them  for  the 
purpose  of  enhancing  theirs.  Had  the  order  in  which  these 
ofiers  were  made  been  regarded,  and  that  of  Ash  &  Diller  first 
added  to  that  of  the  complainants,  and  to  that  sum  had  been  ad- 
ded the  last  offer  made  by  E.oot  &  Co.,  for  the  purpose  of  ascer- 
taining its  amount,  they  would  have  been  declared  bidders  for 
the  same  sum  for  which  the  property  was  awarded  to  Ash  &  Dil- 
ler. But  it  seems  to  us  impossible  to  lay  down  any  satisfactory 
rule  to  ascertain  which  of  these  uncertain  ofiers  should  be  first 
added  to  the  specific  bid,  lor  the  purpose  of  elihancing  the  other, 
and  hence  the  impossibility  of  determining  which  of  these  was 
the  highest.  Each  having  an  equal  right  to  claim  the  benefit  of 
the  rule,  each  may  with  equal  propriety  insist  that  theirs  is  the 
highest,  for  it  would  be  so  when  the  rule  is  applied  to  it.  By 
applying  the  rule  to  each  alternately,  they  are  made  of  equal 
amount.  In  such  an  event,  it  was  substantially  admitted  in  the 
case  of  Williams  vs.  Stewart,  by  the  counsel  who  supported  the 
uncertain  bid,  that  the  two  bids  would  destroy  each  other ;  for 
they  say,  "  it  may  be  objected  if  another  person  had  made  a 
similar  ofter,  the  two  ofifers  would  have  amounted  to  nothing, 
and  the  connnissioners  could  have  accepted  of  neither.  But  it 
is  enough  to  say,  that  in  the  present  instance  no  such  case  has 
arisen." 

If  this  sort  of  bidding  is  sustained,  it  may  prove  no  less  detri- 
mental to  the  seller  than  to  the  other  bidders.  The  reason  urg- 
ed in  support  of  Ash  &  Diller's  bid  is,  that  as  the  property  was 
worth  more  to  them  than  it  could  be  to  any  one  else,  it  was  but 
right  that  they  should  be  allowed  to  secure  it  by  oflfering  to  pay 
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SO  much  more  than  any  one  else  would.  But  this  peculiar  value 
of  the  property  to  them,  is  a  circumstance  of  which  the  seller 
is  entitled  to  the  full  benefit;  and  the  very  fact  of  their  adopt- 
ing this  mode  of  bidding,  shows  that  they  supposed  that  they 
could  obtain  it  cheaper  in  this  way  than  they  could  by  offering  a 
specific  sum  ;  which  they  would  be  entirely  certain  would  ex- 
ceed any  other  offer.  When  men  are  so  anxious  to  get  property 
that  they  are  willing  to  put  in  a  desperate  bid  rather  than  run 
the  risk  of  losing  it — a  bid  which  might  prove  absolutely  ruin- 
ous, if  strictly  enforced,  we  may  well  suppose,  if  compelled  to 
offer  a  specific  sum,  that  they  would  bid  at  least  up  to  the  full 
value  of  the  property  to  them. 

Laying  out  of  view  the  immoral  tendency,  so  forcibly  urged 
upon  the  argument,  of  this  sort  of  reckless,  desperate  gambling 
bidding,  would  have  upon  the  community,  w^e  have  no  hesitation 
in  saying  that  it  is  unfair  towards  other  parties,  and  that  such 
offers  ought  to  be  treated  as  no  bids  at  all. 

It  is  true,  that  by  accepting  the  bid  of  Ash  &  Diller,  with  the 
construction  given  it,  something  more  than  a  thousand  dollars 
would  be  obtained  for  the  property  over  the  bid  of  the  com- 
plainants;  but  that  sinks  into  insignificance  when  compared  with 
a  great  principle,  the  determination  of  which  must  so  essen- 
tially effect  business  transactions  throughout  the  state.  We  are 
fully  satisfied,  that  sales  could  not  be  safely  made,  or  contracts 
entered  into  by  sealed  proposals,  if  bids  like  this  were  allowed. 
Each  bid  should  be  a  complete  and  independent  offer  of  itself, 
depending  upon  no  other  bid  for  its  explanation  or  support,  and 
which  if  there  were  no  other  bid,  would  effect  a  sale  of  the 
property. 

Several  other  objections  are  taken  to  this  bill,  which  will  be 
now  considered.  It  is  said  that  the  state  is  interested,  and  that 
it  is  a  fatal  objection  that  she  is  not  a  party.  That  the  interest 
of  the  state  may  be  incidentally,  if  not  directly,  affected  by  the 
decree  in  this  case,  is  undoubtedly  true.  As  a  general  rule  all 
parties  interested  in  the  object  of  the  suit  must  be  made  parties, 
before  the  Court  will  proceed  to  its  final  determination.  This 
rule,  however,  is  not  an  arbitrary  or  inflexible  one,  but  is 
adopted  as  a  matter  of  convenience,  and  for  the  purpose  of  pro- 
moting the  ends  of  justice,  and  whenever  its  application  would 
defeat  those  ends,  the  rule  must  generally  give  way.     1  Story's 
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Eq.  PL,  sec.  Y7.  Many  instances  are  to  be  found  where  the  rule 
has  been  dispensed  with,  on  account  of  the  great  inconvenience 
and  delay  which  it  would  occasion,  although  there  was  a  possi- 
bility of  its  being  complied  with.  How  much  more  readily,  then, 
should  we  admit  an  exception  where  there  is  an  absolute  impos- 
sibility of  its  being  complied  with.  Here  the  state  cannot  be 
made  a  party.  She  shields  herself  behind  her  sovereignty,  and 
refuse  to  allow  herself  to  be  brought  into  Court.  But  what  is 
the  object  of  this  suit?  It  is  to  determine  which  of  these  bid- 
ders shall  have  the  property.  In  this,  they  are  the  parties  di- 
rectly interested.  If  the  state  were  a  party,  she  could  not  claim 
the  right  to  hold  it.  She  might  have  an  incidental  interest  as 
to  which  shall  succeed,  as  the  amount  which  she  may  get  may 
be  thereby  effected,  and  it  may  be  that  an  individual  occupying 
her  position  would  be   considered  a  necessary  party.     But  here,  | 

as  before  remarked,  it  is  impossible  to  make  her  a  party,  and 
surely  that  cannot  be  allowed  to  defeat  a  just  claim  of  right, 
which  one  citizen  may  have  against  another.  But  this  is  not  a 
case  of  first  impression.  This  identical  question  was  settled  by 
the  Supreme  Court  of  the  United  States,  in  the  case  of  Osborne 
vs.  U.  S.  Bank,  9  Wheat.,  738  ;  5  Con.R,  740.  There  the  state 
of  Ohio  had  passed  a  law  taxing  the  bank.  The  state  Auditor 
had  collected  the  tax  which  had  been  paid  over  to  the  Treasurer, 
who  had,  upon  the  books  of  his  department,  passed  it  to  the 
credit  of  the  state,  although  the  fund  was  actually  kept  separate. 
A  bill  was  filed  by  the  bank  against  the  Auditor  and  Treasurer, 
for  a  discovery  and  injunction,  and  to  have  the  money  refunded. 
The  state  law  was  declared  to  be  unconstitutional,  and  a  decree 
passed  ordering  the  money  to  be  refunded  by  the  Treasurer, 
without  the  state  being  a  party,  notwithstanding  the  direct  and 
palpable  interest  which  she  had  in  the  object  of  the  suit.  Could 
any  doubt  have  existed,  this  case  abundantly  anwers  the  objec- 
tion, and,  as  we  think  upon  correct  principles. 

But  it  is  said  that  the  Governor  was  vested  with  the  sole  au- 
thority to  determine  who  is  the  highest  responsible  bidder,  and 
that  his  decision  in  the  exercise  of  this  discretionary  power,  is 
conclusive.  At  most,  but  a  part  of  this  proposition  is  true.  Dis- 
cretion is  not  the  exercise  of  the  will,  but  of  the  judgment,  when 
apphed  to  a  question  capable  of  being  determined  in  different 
ways.     Ordinarily,  with  the  exercise  of  such  a  discretion,  other 
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tribunals  will  not  interfere.  But  in  no  sense  of  the  word  can  a 
man  have  a  discretion  to  determine  which  of  two  given  sums  or 
numbers  is  the  greater.  That  must  be  determined  by  compari- 
son alone,  and  not  by  the  judgment.  The  Governor  was  not 
authorized  to  receive  any  but  legal  bids,  and  we  have  already 
seen  that  the  proposition  of  Ash  &  Diller  was  not  such  a  bid.  In 
no  event,  then,  could  it  be  brought  in  competition- with  the  bid  of 
the  complainants.  It  was  impossible  that  the  exercise  of  a  dis- 
cretion should  be  involved  in  determining  which  was  the  highest 
bid,  and  hence  no  such  discretion  could  be  conferred.  It  may 
be  admitted  that  the  Governor  was  vested  with  a  discretion  to 
determine  who  were  responsible  bidders,  but  that  question  he 
determined  in  favor  of  the  complainants,  for  he  made  their  bid 
the  first  basis  upon  which  to  determine  the  amount  of  the  ofier 
of  Ash  &  Diller,  and  by  the  very  terms  of  their  ofier,  only  re- 
sponsible bids  could  be  used  for  such  a  purpose.  In  rejecting 
the  complainants'  bid,  he  did  not  pretend  to  place  it  upon  the 
ground  that  they  were  irresponsible  bidders,  or  that  they  had 
not  in  all  respects  complied  with  the  terms  of  the  sale,  but  he 
placed  it  solely  upon  the  ground  that  theirs  was  not  the  highest 
bid.     In  this  there  was  the  exercise  of  no  discretion  involved. 

Again,  it  is  said  that  the  duties  imposed  upon  the  Governor 
by  this  act,  were  of  an  executive  character,  and  not  merely 
those  of  an  agent,  and  that  the  Courts  will  never  interfere  with 
a  co-ordinate  branch  of  the  government,  in  the  exercise  of  its 
legitimate  functions.  "Without  entering  upon  the  discussion  of 
the  question  of  power  or  jurisdiction  involved  in  this  proposi- 
tion, it  is  clear  that  all  the  duties  imposed  upon  the  Governor  by 
this  act,  except  perhaps  the  mere  act  of  making  the  conveyance, 
are  merely  those  of  an  agent,  which  might  as  well  have  been 
conferred  uj^on  any  other  ofiicer  or  individual.  The  fifth  sec- 
tion of  the  act  says :  "the  Governor  is  hereby  authorized,  in  his 
ofiicial  capacity,  to  convey  by  deed,"  &c.  Now  the  requiring 
him  to  do  this  one  act  in  his  official  capacity,  shows  that  the  Le- 
gislature did  not  supj)ose  that  in  doing  the  other  act  required  of 
him,  he  would  act  in  his  official  capacity. 

But  because  the  executive  may  have  to  do  an  official  act,  in 

order  to  invest  an  individual  with  the  technical  legal  evidence  of 

a  right,  it  would  be  a  reproach  to  the  institutions  of  a  country, 

to  say  that  the  Courts  of  justice  would  not  determine  between 

35 
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the  conflicting  claims  of  individuals  to  that  right.  We  are  not 
to  be  asked  how  we  will  enforce  or  protect  that  right,  when  the 
action  of  the  executive  is  required  to  do  an  act  by  which  alone  the 
right  can  be  completely  secured,  for  it  is  not  a  supposable  case 
that  the  executive  will  refuse  to  discharge  a  mere  ministerial  du- 
ty, when  the  rights  of  the  parties  are  once  legally  ascertained. 
The  same  objection  might  be  urged  where  the  Court  is  about  to 
try  a  contested  election,  for  the  office  of  justice  of  the  peace  or 
sheriff,  because  the  Governor  alone  can  issue  the  commission. 
It  can  never  be  supposed  that  coercive  measures  will  be  requir- 
ed to  induce  the  highest  officer  of  the  state  to  discharge  a 
manifest  ministerial  duty,  upon  which  the  rights  of  individuals 
depend. 

But  in  this  case  even  the  possibility  of  such  a  contingency 
does  not  exist.  No  further  act  of  the  executive  is  required  to 
vest  the  legal  title  in  the  parties  to  whom  in  equity  it  may  be- 
long. The  Governor  has  already  deeded  the  property  to  Ash 
&  Diller,  and  they  have  conveyed  it  to  Johnson,  w^here  the  pow- 
ers of  a  Court  of  Chancery  are  abundantly  adequate  to  reach  it. 
If  one  who  holds  a  legal  title  in  trust  for,  or  who  is  equitably 
bound  to  convey  to  another,  transfers  the  legal  title  to  a  third 
person,  who  is  aware  of  the  equitable  title,  that  third  person  be- 
comes a  trustee,  and  is  as  much  bound  to  convey  to  the  real 
owner,  as  if  he  had  acquired  the  title  with  an  express  agreement 
to  perform  the  trust.  Tlie  present  jjossession  of  the  title,  there- 
fore, relieves  the  case  from  all  embarrassment  as  to  the  means 
to  be  adopted  to  do  complete  equity  between  the  parties. 

It  was  further  objected  that  there  is  no  contract  with  the  com- 
plainants for  the  Court  to  enforce.  That  till  the  bid  of  the  com- 
plainant is  accepted  by  the  Governor,  there  is  no  contract,  al- 
though theirs  is  the  highest  bid,  and  that  such  acceptance  should 
be  in  writing,  to  take  it  out  of  the  statute  of  frauds.  As  to  the 
statute,  that  cannot  be  objected  on  a  demurrer.  The  other 
question,  as  to  when  the  bargain  is  struck  in  sales  of  this  sort, 
although  an  important  one,  we  think  it  is  free  from  difficulty. 
The  question  may  be  readily  solved  by  the  application  of  familiar 
principles.  In  this  sort  of  sales,  written  or  printed  proposals 
are  issued,  offering  to  sell  the  property  to  the  person  who  will, 
within  a  given  time,  agree  in  writing  to  give  the  most  for  it.  The 
person,  therefore,  who  brings  himself  within  the  terms  of  tlie 
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sale,  or,  in  other  words,  meets,  in  writing,  the  written  proposi- 
tion of  the  seller,  thereby  closes  the  contract  of  purchase.  It 
is  in  principle  precisely  like  the  case  where  one  addresses  a  let- 
ter to  another,  offering  to  sell  property  on  specified  terms. 
There,  if  the  person  addressed  sends  an  answer  in  due  time, 
acceding  to  the  terms,  the  bargain  is  at  once  struck,  and  the 
correspondence  constitutes  the  written  evidence  of  it.  This 
view  of  the  subject  seems  to  us  conclusive  of  the  question, 
without  resorting  to  the  fact,  that  in  this  case  there  is  a  special 
law,  behind  the  public  written  offer  of  the  Governor,  which  of 
itself,  confers  the  right  to  a  conveyance  of  the  property,  upon 
the  party  who  shall  bring  himself  within  its  terms. 

There  is  but  one  other  question  made  in  this  case,  which  we 
think  it  necessary  to  examine.  It  is  objected  that  the  complain- 
ants have  not  actually  brought  their  tender  into  Court  with  their 
bill,  and  deposited  it  with  the  clerk.  In  this  Court,  this  is  in 
fact  a  new  question,  as  now  presented,  although  in  three  differ- 
ent cases,  in  all  of  which  the  opinions  were  prepared  by  myself, 
it  has  been  stated,  that  the  tender  should  be  kept  good  by  bring- 
ing the  money  into  Court ;  yet  in  none  of  these  was  the  question 
distinctly  presented,  or  necessary  to  a  decision,  for  in  none  of 
them  had  a  sufficient  tender  ever  been  made,  and,  consequently, 
the  question  did  not  undergo  that  careful  consideration  which 
would  have  been  given  it,  had  the  case  turned  upon  that  point. 
The  cases  referred  to  are,  Doyle  vs.  Teas,  4  Scam.,  25T ;  De 
Wolf  vs.  Long,  2  Gilman,  679,  and  Wright  vs.  McNeely,  ante., 
241.  We  consider  ourselves,  therefore,  at  full  liberty  now  to 
examine  the  question,  at  least,  without  being  concluded  by  what 
has  formerly  been  said  on  this  subject. 

The  question,  whether  a  party  who  files  a  bill  for  a  specific 
performance  of  a  contract  for  the  purchase  of  land,  shall  bring 
the  unpaid  purchase  money  into  Court,  does  not  seem  to  have 
attracted  much  attention,  for  in  no  case  do  I  find  it  carefully  ex- 
amined upon  principle.  The  tenor  of  the  decisions,  however, 
upon  bills  of  this  character,  shows  that  there  is  no  uniform  or 
inflexible  rule,  making  such  a  deposit  indispensable  in  the  first 
instance.  It  is  true  that  expressions  are  to  be  met  with  in  the 
opinions  of  other  Courts,  as  strong  perhaps  as  those  used  in  the 
cases  above  referred  to,  but  it  will  be  seen  that  they  are  not  to 
be  understood  as  asserting  an.  indispensable  prerecjriisite.     Thus, 
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in  the  case  of  Jarbol  vs.  McAlies'  Heirs,  7  B.  Monroe,  279,  the 
Court  said  :  "  but  were  the  evidence  on  this  point  sufficient,  in 
order  to  make  a  tender  available  in  a  case  of  this  kind,  it  is  in- 
cumbent on  the  complainant  to  pay  the  money  into  Court,  so 
that  during  the  long  progress  of  a  chancery  suit,  it  may,  under 
the  control  and  direction  of  the   chancellor,  be  rendered  produc- 
tive.    In  a  plea  of  tender  at  law,  the  party,  to  get  the  benefit  of 
his  plea,  has  to    bring  the  money  into  Court.     Much  stronger 
reasons  exist  for  requiring  this  to  be  done  in  a  case  to  be  settled 
by  the  chancellor ;  "  and  yet  in  that  very  case  a  specific  per- 
formance was  decreed,  although  the  money  had  not  been  brought 
into  Court,  nor  was  even  a  tender  strictly  proved ;  and  the  only 
penalty  imposed   upon  the  complainant,  for  this  omission,  was, 
that  he  had  to  pay  interest  on  the  amount  during  the  pendency 
of  the  litigation,  he  having  had  possession  of  the  premises  in  the 
mean  time.      But  cases  of  even  greater  indulgence  to  the  com- 
plainant are  to  be  met  with.     In  Burke  vs.  Boquet,  1  Dessaus., 
142,  which  was  a  bill  for  a  specific  performance,  it  does  not  ap- 
pear that  either  a  tender  or  a  deposit  in  Court  of  the  purchase 
money  was  made,  and  yet  it  was  decreed,   "  that  it  be  referred 
to  the  master,  to  state  and  report  what  is  the  balance  due  on  the 
contract  in  the  bill  mentioned,  and  that  on  the  payment  thereof, 
with  interest,  and  of  the  costs  of  suit,  within  one  month  from 
this  day,  the  defendant  execute  title  to  the  complainant  in  the 
bill  mentioned."     From  the  brevity  with  which  this  case  is  re- 
ported, we  cannot  learn  its  particular  circumstances,  but  the  de- 
cision itself  shows  that  the  suit  might  be  maintained  without  a 
deposit  of  the  purchase  money.      The  suit  of  Louther  vs.  An- 
derson, 1  Bro.  Ch.  R.,  347,  was  of  the  same  character,  and  up- 
on a  rehearing  before  the  chancellor,  "  his  lordship  varied  the 
decree  in  the  manner  prayed,  by  ordering  it  to  be  referred  to 
the  master  to  appoint  a  short  day  for  the  payment  of  the  money, 
and  to  compute  subsequent  interest  till  that  time,  and  if,  upon  a 
tender  of  a  sufficient  conveyance,  the  principal  money  and  inter- 
est should  not  then  be  paid,  the  plaintifi''s  bill  to  be  dismissed, 
(as  against  defendants)  with  costs."     Here  is  the  same  case,  of 
time  given  to  the  complainant,  even  beyond  the  hearing,  for  the 
payment  of  the  purchase  money. 

In  hunter  vs.  Daniel,  4  Hare,  3  Eng.   Ch.  R.,  420,  which  was 
also  for  a  specific   performance,    it  was   objected  on  demurrer. 
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that  the  complainant  had  not  complied  with  his  part  of  the  agree- 
ment, by  paying  or  tendering  the  whole  of  the  purchase  money, 
and  to  this  the  Court  said,  "the  only  remaining  point  insisted 
upon  was,  that  the  making  of  every  payment  was  a  condition 
precedent  to  the  right  of  the  plaintiff  to  call  for  the  execution  of 
the  agreement — or,  in  fact,  to  callfor  the  benefit  of  it;  and  it  was 
argued  that  the  bill  could  not  properly  be  filed  before  the  plain- 
tiff had,  out  of  Court,  fully  performed  his  agreement.  The  gen- 
eral rule  in  equity  certainly  is  not  of  that  strict  character.  A 
party  filing  a  bill  submits  to  every  thing  that  is  required  of  him, 
and  the  practice  of  the  Court  is  not  to  require  the  party  to  make 
a  formal  tender ;  whereas  in  this  case,  from  the  facts  stated  in 
the  bill,  or  from  the  evidence,  it  appears  the  tender  would  have 
been  a  mere  form,  and  that  the  party  to  whom  it  was  made 
would  have  refused  to  accept  the  money.  The  defendants,  ac- 
cording to  the  allegations  of  the  bill,  insist  that  the  agreement 
is  altogether  void,  and  the  plaintiff  therefore  is  at  liberty  to  con- 
tend that  the  tender  would  have  been  useless."  The  reason  for 
a  different  rule  at  law  is  stated  in  that  case. 

In  New  Hampshire,  where  by  express  statute  a  redeeming 
mortgagor  was  required  to  make  a  tender  and  bring  the  money 
into  Court,  in  the  case  of  Bailey  vs.  Metcalf,  6  N.  H.  R.,  158, 
the  Court  said  ;  "in  this  case  the  money  tendered  has  not  been 
brought  into  Court.  But  if  it  were  the  only  difficulty  in  the 
case  of  the  demandants,  it  might  perhaps  be  now  removed,  by 
lodging  the  money  with  the  clerk." 

The  only  case  which  I  have  found,  where  this  precise  ques- 
tion has  been  presented  by  the  record  and  directly  decided  by 
the  Court,  is  that  of  Washburn  vs.  Dewey,  17  Vermont,  92. 
There,  the  defendant  objected,  that  "though  the  oratrix  ten- 
dered the  money  properly  before  the  time  specified,  yet  the  ten- 
der was  not  kept  and  brought  into  Court  when  this  bill  was  en- 
tered." The  Court  said  :  "  the  excuses  for  not  performing  this 
contract  are,  if  not  frivolous,  at  least  very  unsatisfactory.  The 
oratrix  having  tendered  to  the  defendant  the  money  for  the  pay- 
ment of  the  note,  had  nothing  further  to  do  until  the  defendant 
manifested  his  willingness  to  comply  with  his  obligation,  and  de- 
manded the  money.  There  is  no  pretence  therefore  for  saying 
'the  tender  was  not  kept  good.'" 
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The  result  of  my  examination  of  this  subject  clearly  shows 
that  the  Court  of  Chancery  is  not  bound  down  by  any  fixed  rule 
on  this  subject,  by  which  it  will  allow  the  substantial  ends  of 
justice  to  be  perverted  or  defeated  by  the  omission  of  an  unim- 
portant or  useless  act,  which  nothing  but  the  merest  technicality 
could  require.  The  money  may,  at  any  time,  be  ordered  to  be 
brought  into  Court,  whenever  the  rights  of  the  opposite  party  may 
require  it ;  but  while  he  is  insisting  that  the  money  is  not  his,  and 
that  he  is  not  bound  to  accept  it,  it  would  seem  to  be  a  matter  of 
no  great  consequence  to  him  whether  it  is  in  the  custody  of  the 
Court  or  not.  The  Court  possess  a  liberal  and  enlarged  discretion 
on  this  subject,  by  the  proper  exercise  of  which  the  rights  of  all 
parties  may  be  protected.  In  all  the  precedents  which  I  have 
examined  in  cases  like  this,  I  do  not  find  a  single  instance  in 
which  the  complainant,  by  his  bill,  professes  to  bring  the  consid- 
eration money  into  Court,  although  a  tender  is  most  generally 
averred.  Even  where  a  bill  is  filed  by  a  mortgagor  to  redeem, 
he  does  not  profess  in  his  bill  to  bring  the  money  into  Court,  nor 
is  it  usual  for  him  to  do  so,  but  he  only  makes  a  present  offer  to 
pay  the  money.  He  might,  probably,  by  tendering  tlie  amount 
due,  and  by  bringing  it  into  Court,  stop  the  interest,  but  if  he 
does  not  choose  to  do  this,  I  do  not  think  a  precedent  can  be 
found  for  dismissing  a  bill  for  that  reason.  I  can  perceive  no 
stronger  reason  for  requiring  the  money  to  be  brought  into  Court, 
in  the  first  instance  in  this  case,  than  in  the  case  of  a  mortgage. 
In  the  case  of  a  bill  of  interpleader,  where  the  practice  on  this 
subject  is  much  more  strict  than  in  any  other  case  in  chancery, 
the  rule  is  not  inflexible  that  the  fund  shall  be  deposited  in  Court, 
and  I  have  been  unable  to  find  a  single  instance,  where  even 
such  a  bill  has  been  dismissed  for  the  sole  reason  that  the  fund 
was  not  deposited  at  the  time  the  bill  was  filed.  Indeed,  it  has 
been  expressly  decided  that  such  a  bill  is  not  demurrable,  be- 
cause the  plaintifi"  does  not  offer  to  bring  the  money  into  court. 
Menx  vs.  Bell,  6  Sim.,  175  ;  1  Smith's  Ch.  Pr.,  2  Am.  Ed.,  476 ; 
3  Daniel's  Ch.  Pr.,  1  Am.  Ed.,  1760. 

Without  pursuing  this  subject  turther,  I  am  satisfied  that  the 
expressions  used  by  me  in  the  cases  referred  to,  were  not  war- 
ranted by  the  law,  or  at  least  that  they  should  not  be  understood 
as  laying  down  an  inflexible  rule,  prescribing  an  indispensable 
condition,  which  must  be  complied  with  before  the  complainant 
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is  properly  in  Court,  or  even  before  the  Court  will  proceed  to 
determine  the  rights  of  the  parties.  It  is  time  enough  for  the 
party  to  bring  the  purchase  money  into  Court,  when  he  is  called 
upon  to  do  so. 

The  decree  of  the  Circuit  Court  is  reversed,  with  costs,  and 
the  suit  remanded,  with  leave  to  the  complainants  to  amend  their 
bill  and  to  Hie  a  supplemental  bill,  as  they  shall  be  advised,  and 
with  leave  to  the  defendants  to  answer. 

Decree  reversed. 


Robert   McClintock,   plaintiff    in    error,    vs.    David    Rogeks, 

defendant  in  error. 

Error  to  Pike. 

in  construing  a  patent  from  the  United  States,  which  describes  the  land  granted  by  the  num- 
ber of  the  section,  township  and  range.  Courts  will  look  to  the  plat  and  field  notes,  made 
and  returned  to  the  Surveyor  General,  by  the  government  surveyors,  in  order  to  locate  the 
land. 

Tlie  lines  actually  run  upon  the  ground  by  the  original  surveyor,  become  the  true  external 
boundaries  of  all  the  lands  sold  Ijy  the  government,  if  they  can  be  ascertained  by  refer- 
ence to  the  monuments  erected  upon  the  land  by  the  surveyor. 

The  monuments  erected  upon  the  land  are  facts  ;  the  field  notes  and  plat  returned  by  the 
surveyor,  indicating  course,  distance  and  quantity,  are  but  description,  which  serve  to 
assist  m  ascertaining  those  facts. 

Established  monuments  not  only  serve  to  show  with  certainty  the  boundary  of  the  tract 
upon  whieli  they  are  erected,  but  may  be  rt^sorted  to,  in  connection  with  the  iield  notes 
and  other  evidence,  to  fix  the  original  location  of  a  monument  or  line  wliich  has  become 
lost  or  obliterated  by  time,  accident  or  design. 

The  law  cannot  satisfactorily  determine,  in  all  cases  whether  course  or  distance  shall  con- 
trol, when  they  do  not  correspond;  this  must  be  determined  by  concurring  testimony, 
and  the  circumstance  of  each  particular  case.  The  one  that  convinces  the  judgment 
most  must  be  selected. 

The  monuments  erected  at  the  two  extremities  of  a  township  line,  are  not  entitled  to  a  more 
controlling  influence,  in  determining  the  actual  location  of  the  intermediate  line,  tlian 
the  section  corners  established  alont:  the  line,  if  they  can  be  found. 

Where  a  township  line  is  lost,  the  monuments  of  the  adjacent  sections  maybe  resorted  to  for 
ilie  purpose  of  ascertaining  where  tlie  lost  line  was  actually  run  by  the  original  surveyor. 

A  township  line  is  not  necessarily  straight  in  all  cases  :  a  detiected  line,  if  established  by 
satisiacf.ory  evidence,  will  be  adopted  by  the  Court  as  the  true  line  originally  run  by  the 
government  surveyor. 

Quantity,  although  the  least  reliable,  and  the  last  to  be  resorted  to,  of  all  descriptions  in  a 
grant  or  deed,  in  determining  the  boundaries  of  the  premises  conveyed,  may  some  times 
be  considered  in  corroboration  of  other  evidence. 

This  was  an  ejectment,  to  recover  the  east  half  of  the  south- 
east quarter  of  section  thirty-one,  township  five  south,  range 
four  west,  brought  by  David  Rogers,  the  defendant  in  error, 
against  Robert  McClintock,  the  plaintiff  in  error,  and  tried  be- 
fore Mr.  Justice  Purple,  without  the  intervention  of  a  jury,  at 
the  April  term,  1848,  of  the  Pike  Circuit  Court. 
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The  declaration  being  filed,  the  defendant  pleaded  the  general 
issue,  upon  which  issue  was  joined.  At  the  September  term, 
1847,  the  cause  was,  by  consent,  submitted  to  the  Court,  for  trial, 
and  the  evidence  being  heard,  the  cause  was  taken  under  ad- 
visement. At  the  September  term,  1847,  the  following  order 
was  made,  by  consent : 

"  It  is  ordered  by  the  Court,  that  George  M.  Richards,  of  Mor- 
gan county,  make  a  survey  of  the  township  line,  between  town- 
ships five  and  six  south,  of  range  four  west  of  the  fourth  princi- 
pal meridian,  arid  make  a  plat,  with  metes  and  bounds,  of  how 
much  of  the  enclosure  of  the  said  defendant,  Robert  McClin- 
tock, lies  on  the  north  side  of  said  line,  and  on  the  south-east 
quarter  of  the  south-east  quarter  of  section  thirty-one,  town- 
ship five  south,  range  four  west ;  and  that  when  said  survey  is 
made  and  platted,  the  plat  thereof  shall  be  returned  by  the  said 
Richards  to  this  Court,  at  its  next  term.  It  is  further  ordered, 
that  the  said  Richards,  before  proceeding  to  make  said  survey, 
shall  take  an  oath  before  the  clerk  of  this  Court,  that  he  will, 
according  to  the  best  of  his  skill  and  ability,  well  and  truly  run 
and  ascertain  said  line,  and  make  a  just  and  true  plat  thereof, 
and  of  so  much  of  the  enclosure  of  the  said  defendant,  Robert 
McClintock,  as  lies  on  the  north  side  thereof.  And  by  the  fur- 
ther agreement  of  the  said  parties,  it  is  ordered  by  the  Court, 
that  each  of  said  parties  pay  one  half  of  the  costs  of  said  sur- 
vey." 

At  the  April  term,  1848,  the  following  agreement  was  made 
between  the  plaintifi"  and  defendant : 

"  It  is  admitted  by  the  parties  in  the  above  cause,  that  the  cor- 
ners of  the  township  line,  between  townships  five  and  six  south, 
four  west,  are  truly  indicated  by  the  letters  A  and  B,  on  the  sur- 
vey made  by  George  M.  Richards,  a  plat  of  which  is  filed  here- 
with, and  marked  (X,)  and  that  the  corners  marked  with  the 
letters  A  and  B  in  said  plat,  are  the  true  corners  of  the  town- 
ship line  between  the  townships  aforesaid.  It  is  further  admit- 
ted, that  the  report  made  by  the  said  George  M.  Richards,  mark- 
ed exhibit  (R,)  and  filed  in  this  case,  and  all  the  statements  con- 
tained in  said  report,  shall  be  received  in  evidence  in  this  cause, 
and,  upon  the  trial,  shall  have  precisely  the  same  force  and 
effect  given  to  them — neither  more  nor  less — that  they  would  be 
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entitled  to  receive  if  the  said  Richards  had  been  called  and 
sworn  as  a  witness  on  the  trial,  and  deposed  to  the  same  facts 
stated  in  said  report.  And  it  is  agreed  by  and  between  the 
parties  aforesaid,  that  the  above  facts  shall  be  submitted  to 
the  Court,  without  the  interv^ention  of  a  jury,  and  if,  upon  the 
trial  of  the  cause,  the  Court  shall  be  of  opinion  that  the  deflect- 
ed line  established  by  the  said  survey  of  the  said  George  M. 
Richards,  is  the  true  line  between  the  said  townships,  then  the 
Court  shall  enter  judgment  against  the  said  defendant  for  the 
land  in  his  possession,  north  of  said  deflected  line,  according  to 
the  said  plat  and  report  of  the  said  George  M,  Richards.  But 
if  the  said  Court  shall  be  of  opinion  that  a  straight  line  between 
the  corners  indicated  by  the  letters  A  and  B,  on  the  plat  afore- 
said, is  the  true  line  between  said  townships,  then  judgment  is  to 
be  entered  against  the  said  defendant  for  so  much  land  only  as 
may  be  in  his  possession  on  the  north  side  of  said  straight  line, 
&c.  It  was  further  admitted,  that  the  township  line  aforesaid 
has  been  run  by  David  Johnson,  county  surveyor  of  Pike  coun- 
ty, Illinois,  and  that  his  survey  corresponds  with  the  survey 
above  mentioned,  as  made  by  the  said  George  M.  Richards.  .  It 
was  further  admitted,  that  the  dotted  line  on  the  plat  (X,)  made 
as  aforesaid  by  the  said  George  M.  Richards,  indicates  a 
straight  line  between  the  township  corners  A  and  B,  denoted  on 
said  plat ;  and  that  said  dotted  line  has  been  run  by  Z.  IS^.  Gar- 
butt  and  M.  J.  Noyes,  and  that  they  concur  with  Richards  and 
Johnson,  in  adopting  the  points  A  and  B,  as  the  true  corners  of 
said  township  line,  but  differ  with  them  in  running  the  line  be- 
tween said  points ;  said  Garbutt  and  Noyes  establishing  a 
straight  line  between  said  corners  A  and  B,  as  the  true  township 
line,  instead  of  the  deflected  line  established  by  the  said  Rich- 
ards and  Johnson." 

The  annexed  plat,  marked  (X,)  is  a  true  copy  of  the  plat  of 
the  survey  made  by  the  said  George  M.  Richards,  and  referred 
to  in  the  above  agreement  as  exhibit  (X).  Accompanying  said 
plat  was  the  following  report  of  the  said  Richards,  referred  to  in 
the  agreement  aforesaid  as  exhibit  (R). 

"  In  pursuance  of  the  order  made  by  the  Circuit  Court  in  and 
for  the  county  of  Pike,  and  state  of   Illinois,  at  the  September 
term   thereof,  A.  D.  181:7,  in  a  certain  cause  therein  pending, 
36 
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wlierein  David  Rogers  is  plaintiff,  and  Robert  McClintock  de- 
fendant, after  being  first  duly  sworn,  as  directed  by  said  order, 
I,  George  M.  Richards,  of  Morgan  county,  Illinois,  report :  that 
I  made  a  survey  of  the  township  line  between  townships  five  and 
six  south,  range  four  west  of  the  fourth  principal  meridian,  as 
follows  :  I  commenced  at  the  township  corners  between  town- 
ships five  and  six  south,  range  four  west,  and  townships  five  and 
six  south,  range  three  west,  at  a  stake  and  rock  previously  set 
there,  and  now  ascertained  by  me  to  be  the  true  corner,  by  ac- 
tual survey,  by  lines  run  from  established  corners,  on  the  town- 
ship line  north  of  said  corner,  and  by  the  witness  trees  for  said 
corner,  the  stumps  of  which  were  found  by  me ;  (said  corner  is 
marked  A  on  the  foregoing  plat ; )  thence  west,  with  a  variation 
5°  48'  east,  496.74  chains,  to  the  township  corner  between  five 
and  six  south,  five  west,  and  five  and  sixth  south,  four  west ; 
said  corner,  as  now  made  by  me,  being  the  same  previously  es- 
tablished, and  now  verified  by  me,  by  finding  one  witness  tree 
now  standing,  and  the  roots  of  the  other  agreeing  in  course  and 
distance  with  original  field  notes,  and  by  runs  north  of  said  cor- 
ner on  township  line ;  said  township  corner  being  marked  B  on 
the  foregoing  plat.  This  distance  between  the  township  cor- 
ners A  and  B,  as  shown  by  the  original  field  notes  of  the  said 
township  line,  is  489.15  chains ;  showing  a  difference  of  7.59 
chains  between  length  of  township  line,  as  run  on  the  ground  by 
me,  and  as  shown  by  the  original  field  notes,  and  showing  that  a 
distance  had  been  passed  over  on  said  township  line  by  the  ori- 
ginal surveyor,  which  is  not  shown  by  his  field  notes,  and  which 
made  a  reference  to  the  corners  and  lines  on  the  north  and  south 
side  of  said  township  line  necessary,  in  order  to  ascertain  where 
this  excess  of  distance  had  been  thrown  by  the  original  survey 
or,  there  being  no  original  corners  or  witness  trees  to  be  found 
upon  said  township  line,  excepting  those  marked  A  and  B,  on 
the  foregoing  plat,  at  each  extremity  of  that  line. 

"  I  therefore  returned  east  on  said  township  line,  and  by  meas- 
urement and  observation,  I  ascertained  that  five  chains  of  this 
excess  of  length  had  been  thrown,  in^the  original  survey,  into 
the  width  of  section  thirty-four,  township  five  south,  range  four 
west;  said  section  measuring  eighty -five  chains  east  and  west 
on  its  south  line,  instead  of  eighty  chains ;  the  rest  of  said  ex- 
cess being  distributed  over  other  parts  of  said  township  line. 
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This   rendered  it  necessary  to  refer  to  the  corners  north  and 
south  of  said  township  line,  in  order   to  establish  said  line  and 
the  corners  thereon,  as  originally  run  by  the  United  States  sur- 
veyors ;  and  in  the  course  of  the  surveys  necessary  to  establish 
said  line  and    corners,  I  became  satisfied  that  the  township  line 
between  townships   five  and  six  south,  range  four  west,  was  not 
run  straight  across  said  township,  and,  consequently,  should  now 
be  run  and  established  only  as  originally  made,  if  its  original  posi- 
tion could  be  ascertained.     To  determine  how  this  had  been  run  I 
commenced  surveys  from  corners  north  and  south  of  said  line,  as 
shown  by  the  foregoing  plat ;  I  went  to  the  corner  between  sec- 
tions nineteen,  twenty,   twenty-nine    and  thirty,  five  south,  four 
west,  and  established  it  at  a  stake  set  by  D.  Johnson,  the  county 
surveyor  of  Pike,   named  in    another  part  of  this  record,  and 
found  by  me  to  be  correct,  by  reference  to  one  witness  tree  and 
the  remains  of  the  other,  (this  corner  is  marked  C  on  the  fore- 
going plat,)  thence  40.55    chains  south,   with  variation  of  Y°  60' 
east,  to  corner  established  by  reference  to  the  stumps  of  the  wit- 
ness trees,  with  the  foot  marks  on  them,  found  by  me  ;  thence 
south,  with  the  same  variation,  40.60  chains,  to  corners  between 
sections  twenty-nine,  thirty,  thirty-one  and  thirty-two,  township 
five  south,  range  four  west,  to  corner,  as  previously  established, 
and  found  to  be  correct  by  the  witness  trees,  one  of  which  is 
now  standing,  and  the  remains  of  the  other  found  by  me,  (this 
corner  is    marked  H   on  the  foregoing  plat ;)  thence  40  chains, 
with  a  variation  of  7°   42'  east,  to  a  stone  set  by  the   said  D. 
Johnson;   thence  south,  with  same    variation,  40    chains,  to  a 
stone  planted  by  me  as   the   corner  between  sections  thirty-one 
and  thirty-two,  township  five  south,  range  four  west,  (marked 
D  on  the  foregoing  plat ;)  thence  I  went  to  a  rock  at  corner  of 
sections  five,    six,    seven   and  eight,  township    six  south,  range 
four  west,  which  I  satisfied  myself  was  correctly  planted  as  said 
corner,  and  which  was  agreed  to  by  plaintiff"  and  defendant  as  the 
true  corner,  (and  is  marked  E  on   the  foregoing  plat ;)  thence 
north,  with  a  variation  of  8°  24'  east,  81.66  chains,  to  the  town- 
ship line   near  corner  marked   D  on  the  foregoing  plat,  falling 
17  links  short  of  distance   called  for  by  the  original  field  notes. 
I  ran  this  line  with  a  variation  of  8°  24'  east,  to  make  it  parallel 
with  the  east  line  of  section  five,  township  six  south,  range  four 
west,  as  was  originally  done,  and  I  made   the  offset,  west  from 
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corner  D,  at  sections  thirty-one,  and  thirty-two,  township  five 
south,  range  four  west,  54  hnks — the  original  fiekl  notes  show- 
ing 61  links  offset,  west  from  corner  of  sections  thirty-one  and 
thirty-two,  township  five  south,  range  four  west,  to  corner  of 
sections  five  and  six,  township  six  south,  range  four  west.  I 
also  went  to  corner  of  sections  twenty-eight,  twenty-nine,  thir- 
ty-two and  thirty-three,  township  five  south,  range  four  west, 
(marked  F  on  the  foregoing  plat,)  and  established  the  corner  by 
reference  to  witness  trees,  the  remains  of  which  I  found  at  a 
rock  previously  set  there ;  thence,  with  a  variation  of  Y°  59' 
east,  40.83  chains,  to  a  rock  previovsly  set  and  verified  by  me, 
by  witness  trees  found  by  me  ;  thence,  with  the  same  variation, 
40  chains,  to  township  line,  as  shown  in  the  foregoing  plat  at  G  ; 
thence  I  went  to  a  corner  between  sections  four,  five,  eight  and 
nine,  township  six  south,  range  four  west,  at  a  rock,  which  I  was 
satisfied  was  correct,  and  which  was  agreed  on  as  the  correct 
corner  by  the  said  plaintiff"  and  defendant ;  thence  north,  with  a 
variation  of  8  °  24'  east,  40.91  chains,  to  a  stake  previously  set 
and  now  verified  by  me  as  the  corner  ;  thence,  with  same  vari- 
ation, north,  41.58  chains,  to  township  line  near  G  on  the  forego- 
ing plat — exceeding  distance  shown  by  the  original  field  notes 
17  links,  and  falling  west  of  the  corners  of  sections  thirty-two 
and  thirty-three,  township  five  south,  range  four  west,  at  G,  on 
foregoing  plat,  3.51  links,  (the  original  field  notes  not  showing 
what  the  ofi^set  was,  from  the  corner  of  sections  thirty-two  and 
thirty-three,  township  five  south,  range  four  west,  as  marked  G 
on  the  foregoing  plat.)  This  gives  to  sections  five  and  six,  in 
township  six  south,  range  four  west,  their  full  complement,  as 
called  for  by  the  original  field  notes,  and  the  computation  of  the 
quantity  in  them,  as  made  by  the  original  surveyor ;  and,  also, 
gives  the  complement,  according  to  said  original  computation 
to  sections  thirty-one  and  thirty-two,  townships  five  south,  range 
four  west.  A  straight  line  from  A  to  B,  across  said  townships, 
would  throw  a  large  excess  of  quantit}^  into  sections  five  and  six, 
township  six  south,  range  four  west,  while  sections  thirty-one 
and  two,  township  five  south,  range  four  west,  would  fall  a  great 
deal  short  of  their  quantity,  and  the  line  between  thirty-one  and 
thirty -two,  township  five  south,  range  four  west,  would  be  8'^ 
30  chains  shorter  than  the  distance  called  for  by  the  original 
field  notes,  and  the  line  between  sections  five  and  six  township 
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six  south,  range  four  west,  would  be  made  8°  30  chains  longer 
than  is  called  for  by  the  original  field  notes.  The  mode  adoj)ted 
by  me  makes  these  lines  agree  with  original  field  notes,  on  the 
north,  exactly,  and  on  the  south  of  the  township  line,  within  17 
links.  I  have  therefore  established  the  township  line  between 
townships  five  and  six  south,  range  four  west,  as  follows :  from 
township  corner  marked  A  on  the  foregoing  plat,  west  with  a 
variation  of  6°  57'  east,  to  a  rock  set  by  me  at  the  corners  o±  sec- 
tions thirty-one  and  thirty-two,  township  five  south,  range  four 
west,  at  the  point  marked  D  on  the  foregoing  plat,  405.12 
chains ;  thence  from  said  rock  at  D,  west,  with  a  line  of  no  va- 
riation, 91.62  chains,  to  township  corners  between  townships 
five  and  six  south,  range  four  west,  and  townships  five  and  six 
south,  range  five  west,  marked  B  on  the  foregoing  plat ;  and 
beheve  this  to  have  been  the  line  run  by  the  original  surveyor, 
and  not  a  straight  line,  as  shown  by  the  original  field  notes. 

"  From  the  stone  placed  by  me  at  the  corner  of  sections  thirty- 
one  and  thirty-two,  five  south,  four  west,  an  elm,  eight  inches 
in  diameter,  marked  with  a  blaze  and  two  notches  on  each  side, 
bears  north  4.97  chains  from  said  stone  marked  D  on  the  fore- 
going plat ;  and  from  this  point  I  ran  out  the  enclosure  of  the  de- 
fendant, Robert  McClintock,  which  lies  upon  the  north  side  of 
said  township  line,  and  upon  the  south-east  quarter  of  the  south- 
east quarter  of  section  thirty-one,  town  five  south,  four  west, 
and  report  that  in  said  McClintock's  enclosure  there  are  three 
acres  and  fourteen  hundredths  of  an  acre  on  the  north  of  said 
township  line  ;  and  upon  said  south-east  quarter  of  the  south- 
east quarter  of  section  thirty-one,  township  five  south,  four 
west,  bounded  as  follows,  to  wit:  beginning  at  said  rock  at  the 
corner  between  sections  thirty-one  and  thirty-two,  five  south, 
four  west,  marked  D  on  the  plat  aforesaid ;  thence  north  ten 
chains  seventy-seven  links ;  thence  west  two  chains  ninety-two 
links ;  thence  south  ten  chains  seventy-seven  links ;  thence 
east  two  chains  ninety-two  links,  to  the  place  of  beginning. 

"These  surveys  were  made  in  the  presence  of  the  said  plain- 
tiff and  defendant,  and  were  completed  on  the  23d  day  of  Sep- 
tember, A.  D.  1847. 

"The  plat  accompanying  this  report,  marked  (X,)  shows  the 
township  line  as  established  by  me,  at  the  courses  and  distances 
upon  and  adjoining  said  line,  and  a  plat,  by  metes  and  bounds, 


286 


SPRINGFIELD. 


McClintock  vs.  Rogers. 


of  section  thirty-one,  five  south,  four  west  and  the  part  there- 
of now  in  the  possesion  of  the  said  defendant,  Robert  MeOhn- 
tock,  dated  September  23,  1849. 

"  GEOEaE  M.  Richards,  Surveyor.''^ 
It  was  admitted  bj  the  defendant,  Robert  McClintock,  that 
the  plaintiff  was  the  owner  in  fee  of  the  east  half  of  the  south- 
east quarter  of  section  thirtj-one,  five  south,  four  west,  and  that 
the  said  Robert  McClintock  was  in  possession  of  three  and  four- 
teen hundredths  acres  of  said  parcel  of  land,  as  described  by 
metes  and  bounds,  in  the  report  of  the  aforesaid  George  M. 
Richards.  The  defendant  then  gave  in  evidence  the  following 
plat  and  field  notes,  of  the  original  survey,  certified  from  the 
Surveyor  General's  office  for  the  states  of  Illinois  and  Missouri  : 

PLAT  (Y). 


4973 


Town.  5,  South  of  the  base  line,  Range  4,  West  of  the  4th  Principal  Meridian. 


Sec.  31 


Sec.  32 


See.  ,33 


Sec.  34 


Sec.  35 


Sec.  36 


4915 


61 


270 


174 


1.57 


// 


N  285 


o  / 
o  .■ 

o  : 


Sec. 
4915 


Sec.    5 


Sec.    4 


Sec.    3 


Sec.    2 


Sec.    1 


Township  6,  South  of  the  base  line,  4  West  of  the  4th  Principal  Meridian. 


a  The  notes  of  the  line  between  sees.  4  and  5  call  for  intersecting  the  township  line  at 

8158  chains,  but  do  not  state  whether  the  east  or  west  of  the  said  township  line. 

b  P.  oak,  13  S.  10  W.,  460.     P,  oak,  13  S.  77  E.  424. 

c  Hick.  15  south,  49  west,  29.     Hick.  16  north  25  west,  158.  d  Post. 

6  Hick,  north  78,  west  57  links.  /  Post  on  mound. 

The  field  notes  above  referred  to  are  in  the  words  and  figures 
following,  that  is  to  say  : 

"  Beginning  at  a  post  corner  of  ranges  four  and  five  west, 
townships  six  and  six  and  five  and  five  south,  sections  one,  six, 
thirty-one,  thirty-six,  from  which  a  C.  oak,  ten  inches  in  diame- 
ter, bears  north  sixty  degrees,  west  twenty-nine  links ;  C.  oak, 
fourteen  inches  in  diameter,  bears  south  sixty-three  degrees, 
east  nineteen  links;  thence  east  on  a  random  line  between 
townships  five  and  six  south,  range  four  west,  sections  six  and 
thirty-one,  489.15  chains ;  intersects  the  range  line  between 
ranges  three  and  four,  two  hundred  and  eighty-five  links  north 
of  the  corner,  to  sections  one,    six,  thirty-one    and    thirty-six, 
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townships  five  and  six  south,  ranges  three  and  four  west ;  which 
is  a  post,  from  which  a  C.  oak,  12  inches  diameter,  bears  north 
seventy-seven  degrees,  west  24  links,  and  hickory  12  inches 
diameter,  bears  south  three  degrees,  east  12  links.  December 
24th. 

Thence  west,  between  T's  5  and  6  S.,  R.  4  W.,  sections  1  and 
36,  on  a  true  line,  1.15  chains — creek,  15  links  wide,  course 
south. 

14.00  chains,  prairie  ; 

40.00      "        set  half  section  posts — prairie ; 

80.00      "        set  post  corner  of  sections  35  and  36,  T's  5  S., 

4  W.,  prairie — over  prairie. 

"West,  between  T's  6  and  6  S.,  R.  4  W.,  sections  2  and  35. 

15.00   chains,  timber  land; 

35.60      "        creek,  20  links  wide,  C.  S. ; 

40.00      "         set  half  section  post,  from  which  a  hickory,  10 

inches  diameter,  bears   S.  50°,  E.    14  links, 

and  a  W.  oak,  10  inches  diameter,  bears  N. 

42°,  W.  18  links; 
53.00      "         prairie ; 
80.00      "        set  post  corner  of  sections  34  and  35,  R.  4  W., 

T.   5   S. — prairie — over  prairie  and  barrens, 

timber,  oak,  &g. 
West,  between  T.  5  and  6  S.,  R.  4  W.,  sections  3  and  34. 
40.00  chains,  set  half  section  post — brushy  barrens  ; 
80.00      "         post  corner  of  sections  33  and  34,  R.  4  W.,  T.  5 

S. — prairie,  over  brushy  barrens  and  prairie. 
West,  between  township  5  and  six  south,  range  four  west,  sees. 
4  and  33. 

40.00  chains,  set  half  section  post — prairie ; 

80.00      "        set  post  corner  of  sees.  32  and  33,  R.  4  W.,  T. 

5  S. — prairie — over  prairie. 

West,  between  sections  5  and  32,  T's  5  and  6  S.,  R.  4  west. 
40.00  chains,  set  half  section  post,  from  which  a  hickory,  6 

inches  diameter,  bears  N".  53°,  W.  49  links, 

hickory  4  inches  diameter,  bears  S.  83'^,  E. 

36  links.     December  25th. 
80.00      "         set  post  corner  of  sections  31  and  32,  R.  4  W., 

T.  5.   S. — prairie — over    bushy  barrens    and 
prairie  oak. 
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West,  between  townships  5  and  6  south,  range  4  west,  sec- 
tions 6  and  31. 

40.00  chains,  set  half  section  post — prairie  ; 

63.00      "        timbered  land  ; 

89.15  "  intersects  the  range  line  between  ranges  4  and 
5,  at  the  corner — over  prairie,  barrens,  tim- 
ber, oak,  &c." 

The  plaintiff,  David  Eogers,  then  admitted  that  the  defendant, 
McClintock,  was  the  owner  in  fee  of  the  north-east  north-east 
quarters,  section  six,  township  six  south,  range  four  west.  This 
was  all  of  the  evidence  offered,  either  on  the  part  of  the  said 
plaintiff  or  defendant.  The  Court  having  duly  considered  the 
same,  found  the  issue  in  favor  of  the  said  plaintiff  below.  The 
defendant  below  then  moved  the  Court  for  a  new  trial,  because 
the  verdict  was  against  the  law  and  evidence ;  which  motion 
was  overruled  by  the  Circuit  Court,  and  a  judgment  rendered 
in  favor  of  the  plaintiff,  upon  the  finding  aforesaid,  for  three 
and  fourteen  hundreths  acres  of  the  lands  mentioned  in  the 
declaration  aforesaid,  and  particularly  described  in  the  report 
of  the  said  George  M.  Richards,  upon  which  a  writ  of  posses- 
sion was  awarded,  &c.  The  defendant  thereupon  took  his  bill 
of  exceptions  to  the  opinion  of  the  Court,  in  finding  for  the 
plaintiff,  overruling  motion  for  new  trial,  and  in  rendering  judg- 
ment for  plaintiff,  and  assigns  for  error  the  said  several  decisions 
of  the  Court. 

Browning  &  Bushnell,  for  plaintiff  in  error : 

The  only  question  presented  for  decision  in  this  case  is,  wheth- 
er the  township  line  which  separates  townships  five  south,  and 
four  west,  and  six  south,  four  west,  is  a  sraight  or  a  crooked 
one.  We  contend  :  1.  That  under  the  laws  of  Congress  pro- 
viding for  surveys  of  the  public  lands,  and  the  various  instruc- 
tions, at  different  times,  given  thereon,  there  can  be  no  such 
thing  as  a  deflected  township  line.  The  act  of  18th  May,  1796, 
provided  that  the  public  lands  "  shall  be  divided  by  north  and 
south  lines,  run  according  to  the  true  meridian,  and  by  others 
crossing  them,  at  right  angles,  so  as  to  form  townships  of  six 
miles  square."  Land  Laws,  Part  1,  page  50.  It  is  hardly  ne- 
cessary to  remark  that  a  square  cannot  be  enclosed  by  deflected 
lines.     The  same    provision  is  contained  in  the  act  of  March 
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26,  1804.  Land  Laws,  Part  1,  104.  And  in  the  act  of  lltli 
February,  1805.  Land  Laws,  Part  1,  119.  It  will  be  perceiv- 
ed from  an  examination  of  the  laws  above  cited,  that  township 
corners  are  to  be  first  established,  and  township  lines  first  run, 
and  that  all  subdivisions  of  a  township  are  to  be  controlled  by, 
and  conformed  to  these  first  established  corners  and  lines,  and 
that  all  lines,  whether  of  a  township,  section  or  quarter  section, 
are  required  to  be  straight.  The  township  line  is  to  be  a 
straight  one,  running  from  corner  to  corner,  the  whole  lenght  of 
the  township,  and  where  the  township  is  to  be  sectionized,  the 
very  first  command  of  the  law  is,  to  plant  the  section  corners 
one  mile  distant  from  each  other,  on  the  township  line,  which 
has  before  been  ascertained.  See  instructions  from  Commis- 
sioner of  the  General  Land  Ofiice  to  the  Surveyor  General. 
Land  Laws,  Part  2,  918,  941,  971. 

2.  The  rights  of  the  parties  in  the  land  in  controversy,  must  be 
determined  by  the  original  survey,  made  under  the  authority  of 
the  government,  and  returned  to  the  ofiice  of  the  Surveyor  Gen- 
eral ;  and  according  to  that  survej'',  the  disputed  township  line 
was  a  straight  one,  running  through  the  entire  length,  from 
corner  to  corner  ;  and  it  cannot  now  be  varied  to  suit  the  interests 
or  caprice  of  purchasers.  To  permit  it  to  be  done  would  be  to 
annul  the  authority  of  all  the  public  surveys  ;  obliterate  the  lines 
of  demarcation  between  the  property  of  man  and  man,  and  open 
wide  the  door  to  confused,  harrassing,  and  endless  litigation. 
See  plat  and  field  notes  from  the  ofiice  of  the  Surveyor  General. 

3.  The  original  township  corners  at  the  extremities  of  the 
disputed  line,  are  found,  recognized  and  admitted.  There  is 
no  doubt  or  dispute  about  them,  and  when  the  section  corners 
upon  that  line  are  obliterated  and  cannot  be  found,  the  proper 
mode  of  reascertaining  their  position  is,  to  begin  at  the  corner 
at  the  eastern  extremity  of  the  township  line,  and  run  by  the 
field  notes  the  proper  distance  west,  throwing  any  excess  or 
deficiency  of  quantity  on  the  western  side  of  the  township. 
See  Land  Laws,  Part  2,  919. 

4.  The  only  reason  given,  by  Richards,  the  surveyor,  for  fix- 
ing the  section  corner  so-utK  of  a  direct  line  between  the  ascer- 
tained township  corners,  is  to.  equalize  distance  and  quantity. 
'Now  it  is  a  settled  rule  in  the.  construction  of  grants,  that  both 
course  and  distance  must  give,  way  to  natural  or  artificial  mon- 
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uments  or  objects ;  and  courses  must  be  varied,  and  distances 
lengthened  or  shortened,  so  as  to  conform  to  the  natural  or  as- 
certained objects  or  bounds  ;  and  where  the  monuments  are  fix- 
ed, known,  and  unquestionable,  although  neither  course,  dis- 
tance, nor  quantity  correspond,  the  monuments  must  govern. 
And  in  Government  surveys,  especially  where  corners  are  ascer- 
tained, they  must  control  courses,  distances  and  quantity. 
Wynne  vs.  Alexander,  7  Iredell,  'J38  ;  Sturgeon  vs.  Floyd,  3 
Kich.,  84 ;  Bruckner's  lessee  vs.  Lawrence,  1  Doug.,  30 ;  Ful- 
wood  vs.  Graham,  1  Rich.,  491 ;  Alshire's  lessee  vs.  Hulse, 
Wright's  Ohio  Rep.,  172;  Avery's  lessee  vs.  Braum's  heirs,  ibid, 
576  ;  Jackson  vs.  Cole,  16  Johns.,  262 ;  Jackson  vs.  Freer,  17 
Johns,,  31 ;  Hagan  et  al.  vs.  Campbell  &  Cleveland,  8  Porter, 
31;  Hallet  et  al.  vs.  Hunt,  7  Ala.  Rep.,  905;  Lewen  vs.  Smith, 
7  Porter,  435 ;  Newman  vs.  Foster's  Heirs,  3  How.  Miss.,  391  ; 
Surget  vs.  Little,  5  Smedes  and  Marsh.,  332 ;  Campbell  vs. 
Clark,  8  Mo.  553 ;  Hough  vs.  Hoon  et  al.,  4  Dev.  and  Bat.,  230 ; 
Hare  vs.  Harris,  14  Griswold,  Ohio,  636  ;  Pernam  vs.  Wead,  6 
Mass.,  132 ;  Preston's  Heirs  vs.  Bowman,  2  Bibb,  495  ;  5  Cond., 
195;  Folger -ys.  Mitchell,  3  Pick.,  401;  How  et  al.  vs.  Bass,  2 
Mass.,  382. 

J.  Geimshaw,  for  defendant  in  error  : 

The  point  to  be  settled  in  the  case  is,  which  is  the  correct 
line  between  township  five  south,  range  four  west,  and  township 
six  south,  range  four  west,  (see  plat,)  A  B  or  A  D  B,  and  cor- 
rect corner  between  sections  thirty-one  and  thirty-two,  town- 
ship five  south,  range  four  west,  this  being  one  of  the  points  on 
that  line,  as  originally  run.  Defendant  in  error  contends  that 
line  A  D  B  is  the  correct  line,  and  corner  D  the  correct  corner ; 
that  point  D  is  the  point  originally  established  as  section  corner 
of  thirty-two,  and  as  such  must  now  be  established  as  the  corner, 
although  not  on  a  right  line  between  township  corners. 

1.  It  is  a  question  of  fact  to  be  determined,  how  was  this  line 
originally  run  by  the  surveyors  of  the  United  States  government. 
If  that  fact  can  be  ascertained,  it  must  determine  this  case. 
Bleeker's  map  of  Hosick's  patent  held  never  to  be  conclusive 
in  opposition  to  true  lines,  founded  upon  his  actual  survey. 
Jackson  vs.  Joy,  9  Johns.,  103.  The  map  necessarily  shows 
the  lots  of  equal  size,  and   shows  their  relative  locahty.     The 
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Legislature  must  have  contemplated  that  field  books  should  ac- 
company the  map.  Jackson  vs.  Cole,  16  Johns.,  260.  The 
actual  survey  must  be  deemed  part  and  parcel  of  the  description 
of  lot.  Ibid.  The  government  might  have  had  the  surveys  re- 
examined before  the  patents  issued ;  it  is  now  too  late  to  attempt 
to  correct  mistakes.  Jackson  vs.  Cole,  16  Johns.,  264.  A  pro- 
prietary surveyor  held  not  to  be  agent  of  people  whose  lands  he 
surveyed,  but  of  proprietor  alone.  Such  surveyor  could  not  bar 
title  by  his  return,  which  was  vested  by  actual  survey.  The 
courses  and  distances  on  the  ground  are  the  true  survey.  Lilly 
vs.  Kitzmiller,  1  Teates,  29 ;  Yoder  vs.  Fleming,  2  Yeates, 
311.  A  line  proved,  although  deviating  from  a  right  line,  must 
be  the  boundary.  Lyon  vs.  Ross  ei  ux.,  1  Bibb,  466.  Parol 
evidence  admitted  to  show  that  course  and  boundary  in  the  sur- 
vey and  patent,  are  othei-wise  on  the  ground.  Mageehan  vs. 
Adams'  lessee,  2  Binney,  109  ;  Wallace  vs.  Maxwell,  1  J.  J. 
Marsh.,  451.  Same  points  decided  in  Hall  vs.  Powell,  4  S.  & 
R,  462 ;  Philips  vs.  ShsefFer,  5  S.  &  E.,  215.  Original  mark- 
ed trees  must  govern,  where  they  can  be  found.  If  not,  courses 
and  distances  must  be  resorted  to,  as  the  next  best  rule.  Sum- 
ter vs.  Bracy,  2  Bay,  516 ;  Chenoweth  vs.  Lessee  of  Haskell, 
3  Peters,  96.  The  original  surveys  establish  rights  of  parties, 
and  must  govern.  May  vs.  Baskin,  12  Smedes,  and  Marshall, 
429,  430.  The  north-east  and  south-west  corners  of  patent 
claim  estabhshed,  held  that  law  would  fix  north-west  corner  at 
intersection  of  lines  extended  according  to  patent  courses,  from 
north-east  and  south-west  corners,  unless  some  other  point  had 
been  fixed  on  by  original  survey.  Wishart  vs.  Crosby,  1  Mar- 
shall, 381  ;  Thornberry  vs.  Churchill,  ei  ux.,  4  Monroe,  95. 
Where  there  is  an  ascertained  place  of  beginning,  the  grant 
must  be  confined  to  boundaries  given  in  the  deed.  Jackson  vs. 
Wilkinson,  lY  Johns.,  156 ;  Jackson  vs.  Wendell,  5  Wendell, 
146.  The  corners  of  sections  on  township  lines  were  made 
when  the  township  was  laid  out.  They  became  fixed  points,  and 
if  their  position  can  now  be  shown  by  testimony,  these  points 
must  be  retained,  although  not  in  a  straight  line  from  A  to  B. 
The  township  line  was  not  run  as  a  single  sight  from  A  to  B ;  it 
was  run  mile  by  mile,  and  these  mile  points  are  as  sacred  as  the 
points  A  and  B.  Land  Laws,  vol.  1,  50,  Yl,  119,  120,  The 
sections  on  the  north  and  west  side  of  the  township  receive  ex- 
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cess  and  give  way  in  size,  if  there  is  any  excess  or  deficiency  in 
the  township.  They  are  to  close  np  to  the  township  line  wherev- 
er it  was  placed.     See  act  of  1800,  Land  Laws,  vol.  1,  sec.  3, 

p.  71. 

A  mathematical  line  is  defined  to  be  length  without  breadth  : 
it  exists  only  in  the  mind.  A  surveyor's  line  has  a  local  habita- 
tion :  it  consists  of  a  series  of  marked  or  established  points  on 
the  ground,  approaching  a  right  line,  according  to  the  skill  and 
correctness  of  the  surveyor  and  perfection  of  his  instruments. 
An  actual  township  line  consists  of  a  series  of  section  corners, 
never  in  point  of  fact  falling  in  a  right  line  from  township 
corner  to  township  corner.  When  these  corners  are  gone,  we 
resort  to  the  next  best  evidence  to  ascertain  where  they  were 
originally  placed.  The  best  evidence  in  this  case  of  the  posi- 
tion of  the  corner  D,  is  its  distance  from  the  original  corners, 
shown  on  the  plat,  north  and  south  of  it,  at  the  exact  distances 
called  for  by  the  field  notes. 

Testing  the  survey  of  Richards  by  these  rules,  it  will  be  found 
to  have  been  made  in  accordance  with  them.  He  followed  the 
original  corners  and  lines,  when  found,  and  when  not  found, 
com'ses  and  distances  from  field  notes. 

2.  For  acts  of  Congress  under  which  surveys  in  the  Military 
Tract  were  made,  see  act  of  May  18,  1796,  Land  Laws,  vol.  1, 
60,  sees.  1,  2  ;  act  of  May  10,  1800,  ibid,  70,  sees.  1,  2,  3  ;  act 
of  March  26,  1804,  ibid,  104,  sec.  1;  act  of  Feb.  11,  1805, 
ibid,  119,  sec.  1,  2,  vide  sec.  2,  2d  act  of  May  6,  1812,  ibid, 
214.  The  act  of  April  29,  1816,  ibid,  278,  created  the  ofiice  of 
Surveyor  General  for  Missouri  and  IlHnois.  These  acts  were 
directory  to  the  surveyors  as  government  employees  or  agents ; 
but  if  they  disregarded  them,  the  surveys  they  actually  made 
must  now  be  followed.     See  authorities  cited  above. 

3.  Statutes  directing  the  mode  of  proceeding  by  public  offi- 
cers, are  advisory,  and  not  essential  to  the  validity  of  the  pro- 
ceedings themselves,  unless  so  expressed.  Holland  vs.  Osgood, 
8  Yermont,  280.  A  statute  specifying  a  time  within  which  a 
public  officer  is  to  perform  an  official  act,  regarding  the  rights 
and  duties  of  others,  is  directory,  unless  the  nature  of  the  act  to 
be  performed,  or  the  phraseology  of  the  statute,  is  such  that  the 
designation  of  time  must  be  considered  as  a  limitation  of  the  pow- 
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er  of  the  officer.     People  vs.  Allen,  6  Wend.,  486  ;  Jackson  vs. 
Young,  5  Cow.,  269. 

4.  The  decision  of  the  Circuit  Court  in  this  case,  upon  the 
evidence,  should  have  the  same  weight.  As  the  law  gives  it  the 
same  effect  as  a  verdict  of  a  jury,  the  Court  should  not  disturb 
it.     Dawson  vs.  Eobbins,  5  Gilman,  72. 

E.  S.  Blackwell,  on  same  side : 

It  is  insisted  that  the  only  question  for  the  determination  of 
this  Court  is,  whether  the  township  line  between  five  and  six 
south,  four  west,  is  straight  or  deflected.  We  do  not  decline 
the  argument  of  that  question,  but,  at  the  same  time,  contend 
the  real  issue  is  as  to  the  true  boundary  between  section  thirty- 
one,  township  five  south,  four  west,  and  section  six,  township 
six  south,  four  west.  The  acts  of  Congress,  it  is  true,  require  a 
straight  line.  But  this  is  only  directory  to  the  surveyor.  Hunt 
vs.  McHenry,  Wright,  599  ;  Bayless  vs.  Eupert,  Wright,  634. 
"  A  mathematical  line  never  was  run  in  making  any  survey,  and 
is  impossible  to  be  ascertained  with  perfect  precision  and  cer- 
tainty, by  any  human  means."  Cowen  vs.  Eauntleroy,  2  Bibb, 
261-2.  It  is,  therefore,  the  established  rule,  that  the  line  actu- 
ally run  by  the  surveyor,  as  ascertained  by  the  monuments 
erected  by  him  upon  the  land,  are  to  control  in  all  cases  of  dis- 
puted boundaries.  The  plat  and  field  notes  returned  by  the 
surveyor,  are  not  conclusive  as  to  where  the  lines  of  the  survey 
were  run,  and  the  corners  of  each  parcel  of  land  established. 
The  survey  is  the  original  work ;  the  plat  is  derived  from,  and 
intended  to  be  a  faithful  representation  of  it.  If  the  plat  fails 
to  give  a  correct  description  of  the  actual  survey,  the  latter  is 
to  govern.  Herbert  vs.  Wise,  3  Call,  211,  top  page ;  Conn  vs^ 
Penn,  1  Peters'  C.  C.  E.,  511-12  ;  Esmond  vs.  Tarbox,  7  Green- 
leaf,  61 ;  Cowen  vs.  Fauntleroy,  2  Bibb,  261 ;  Cleveland  vs. 
Smith,  2  Story,  288;  Van  Wyck  vs.  Wright,  18  Wend.,  168; 
Campbell  vs.  Clark,  8  Mo.,  553  ;  Walker  vs.  Smith,  2  Barr,  43  ; 
Hall  vs.  Tanner,  4  Barr,  244;  Yoorhees  vs.  De  Meyer,  3  Scandf. 
Ch.,  614,  cited  2  An.  U.  S.  Dig.,  61,  sec.  1.  Therefore,  if  the 
actual  survey,  as  ascertained  by  the  monuments,  show  a  deflect- 
ed line,  it  is  to  be  regarded  as  the  true  one.  Baker  vs.  Talbott, 
6  Monroe,  182  ;  Baxter  vs.  Evett,  7  Monroe,  333-4. 
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Where  was  the  township  line  in  controversy  actually  run  ?  It 
was  the  duty  of  the  surveyor  to  mark  the  township  line,  by 
erecting  eection  corners  along  that  line.  The  plat  and  field 
notes  show  that  this  was  done.  But  the  monuments  have  been 
destroyed,  and  no  traces  of  them  remain.  How,  then,  is  the 
original  location  of  the  township  line  to  be  ascertained.  It  is 
obvious  that  the  next  best  evidence  must  be  resorted  to.  Le- 
wen  m.  Smith,  7  Porter,  535.  It  is  insisted  by  the  plaintiff  in 
error,  that  the  township  corners  are  to  control,  and  that  a  right 
line  must  be  run  from  corner  to  corner.  This  is  nothing  more 
than  a  resort  to  the  course  called  for  in  the  plat  and  field  notes, 
which  is  the  weakest  and  most  unsatisfactory  kind  of  evidence, 
1  Pdchardson,  497  ;  1  Greenl.  Ev.,  369,  sec.  301,  note  2.  Again, 
the  township  corners  are  of  no  greater  validity,  in  fixing  the 
boundary  of  the  survey,  than  the  section  corners.  Wishart  vs. 
Crosby,  1  A.  K.  Marsh.,  383.  Each  section  is  independent  of 
every  other  section  in  the  township,  and  must  be  governed  by 
its  own  marked  and  established  corners  and  lines.  '  Lewen  vs. 
Smith,  7  Porter,  435 ;  Johnson  vs.  Gresham,  5  Dana,  643-4. 
Where  sections  are  bounded  on  one  side  by  a  township  line,  and 
the  line  cannot  be  ascertained  by  the  calls  of  the  plat,  it  seems 
quite  clear  that  if  the  corners  of  the  adjacent  sections  can  be 
found,  this  is  better  evidence  to  locate  the  township  line  than  a 
resort  to  course  merely.  1  Greenl.  Ev.,  369,  sec.  301,  note  2 ; 
1  Eichardson,  497.  Where  by  the  terms  of  a  survey  a  line 
commences  at  a  known  monument,  and  from  thence  runs  a  spe- 
cified distance  to  another  monument,  which  latter  cannot  be 
found,  the  survey  is  limited  to  the  distance  specified  to  be  ascer- 
tained by  admeasurement.  Heaton  vs.  Hodges,  14  Maine,  66  ; 
Galloway  vs.  Brown,  16  Ohio,  428.  This  was  the  course  pur 
sued  by  Richards,  in  making  his  survy,  and  it  was  the  only 
principle  he  could  adopt,  in  order  to  ascertain  the  true  township 
line.  Calvert  vs.  Fitzgerald,  1  Litt.  Sel.  Cas.,  391-2.  By  the 
application  of  these  principles  to  the  facts  of  this  case,  the  plain- 
tiff and  defendant  are  secured  in  the  enjoyment  of  their  respec- 
tive rights,  and  the  precise  location  of  the  disputed  township 
line  is  ascertained  and  established. 

The  question  as  to  where  the  township  line  was  actually  run 
by  the  government  surveyor,  was  a  question  of  fact,  and  proper 
for  the  determination  of   a  jury.     Dimmett  vs.  Lashbrook,  2 
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Dana,  1 ;  Cockrell  vs.  McQuinn,  4  Monroe,  62-3 ;  Doe  ex  dem. 
Miller  vs.  Cullum,  4  Ala.,  576  ;  Ott  vs.  Soulard,  9  Missouri, 
603-4 ;  Newman  vs.  Foster,  3  How.  Miss.,  383.  Where  ques- 
tions of  fact  are  submitted  to  the  Court  below  for  trial,  the  de- 
cision of  that  Court,  upon  the  weight  and  effect  of  the  ef  idence, 
will  not  be  set  aside,  unless  it  palpably  appears  that  the  charac- 
ter of  the  evidence  was  misconceived.  To  induce  this  Court 
to  interfere,  the  reason  for  a  new  trial  should  be  very  strong  and 
urgent.  Webster  vs.  Yickers,  2  Scam.,  295 ;  Harmon  vs. 
Thornton,  2  Scam.,  352;  Eldridge  vs.  Huntington,  2  Scam,, 
635.  The  some  effect  is  to  be  given  to  the  judgment  of  the 
Court  upon  a  question  of  fact,  submitted  to  its  decision  by  con- 
sent as  to  the  verdict  of  a  jury  ;  and  unless  the  decision  is  clear- 
ly, manifestly  and  palpably  against  the  evidence,  this  Court  will 
not  grant  a  new  trial.     Dawson  vs.  Eobbins,  5  Gilman,  72. 

Opinion  by  Mr.  Justice  Caton  : 

Where,  as  in  a  patent  from  the  United  States,  the  land  is  only 
described  in  the  conveyance  by  numbers  and  quarters,  we  have 
to  look  at  the  plats  and  field  notes  of  the  public  surveys,  in  or- 
der to  locate  the  land.  These  are  to  be  considered  as  if  incor- 
porated into  the  patent  itself.  In  order  to  understand  these,  we 
must  observe  the  system  under  which  the  surveys  were  made. 
By  this  system,  the  public  lands  are  first  surveyed  into  town- 
ships, six  miles  square,  the  lines  of  which  are  required  to  corres- 
pond with  the  cardinal  points.  At  the  corners  of  the  townships, 
appropriate  monuments  are  required  to  be  erected ;  between 
which,  all  along  these  lines,  other  monuments  are  erected,  at 
intervals  of  one  mile.  The  townships  are  subsequently  divi- 
ded iuto  thirty-six  sections,  by  running  parallel  lines  each  way, 
from  those  intermediate  monuments  on  one  side  of  the  townshij) 
to  the  corresponding  ones  on  the  side  opposite.  At  the  corners 
of  the  sections,  where  these  lines  cross  each  other,  and  equi- 
distant between  these  corners,  monuments  are  also  erected. 
This  divides  the  township  into  sections,  and  those  sections  into 
quarter  sections.  Only  the  external  lines,  however,  of  the  sec- 
tions are  actually  run  upon  the  ground  by  the  original  surveyor. 
The  lines  thus  actually  run  by  the  surveyor  become  the  true 
external  boundaries  of  the  sections,  and,  of  course,  of  their  sub- 
divisions.    Where  the  boundaries  of  the  subdivisions  have  not 


296  SPRmGFIELD. 


McClintock  m.  Rogers. 


been  actually  run,  tliey  must  be  ascertained  by  running  true 
lines  from  one  established  point  to  another.  The  original  mon- 
uments, when  ascertained,  aiford  the  most  satisfactory,  and 
we  may  say,  conclusive  evidence  of  the  lines  originally  run, 
which  are  the  true  boundaries  of  the  tract  surveyed,  wheth- 
er they  correspond  with  the  plat  and  field  notes  of  the  survey  or 
not.  All  agree  that  courses,  distances  and  quantities  must  al- 
ways yield  to  the  monuments  and  marks  erected  or  adopted  by 
the  original  surveyor,  as  indicating  the  lines  run  by  him.  These 
monuments  are  facts ;  the  field  notes  and  plats,  indicating  cour- 
ses, distances  and  quantities,  are  but  descriptions,  which  serve 
to  assist  in  ascertaining  those  facts.  Established  monuments 
and  marked  trees,  not  only  serve  to  show  with  certainty  the 
lines  of  their  own  tracts,  but  they  are  also  to  be  resorted  to,  in 
connection  with  the  field  notes  and  other  evidence,  to  fix  the 
original  location  of  a  monument  or  line  which  has  been  lost  or 
obliterated  by  time,  accident  or  design  (a).  As  in  this  case,  the 
only  monument  which  was  required  to  be  erected  in  -the  original 
survey,  bordering  upon  the  premises  in  question,  was  upon  the 
township  line  at  the  north-east  corner  of  section  six.  This  ori- 
ginal monument  could  not  be  found,  and  its  true  position  is  the 
only  inquiry.  The  principal  controversy  seems  to  be,  as  to  its 
true  position  north  and  south,  which  must  be  upon  the  township 
line  running  east  and  west.  The  original  monuments  at  each 
extreme  of  this  line — that  is,  the  one  five  miles  east  and  the  other 
one  mile  west  of  the  corner  sought  to  be  established,  are  iden- 
tified, but,  unfortunately,  none  of  the  original  monuments  and 
marks,  showing  the  actual  line  which  was  run  between  town- 
ships five  and  six,  can  be  found ;  and  hence  we  must  recur  to 
these  two,  as  well  as  other  original  monuments,  which  are  es- 
tablished in  connection  with  the  field  notes  and  plats,  to  ascer- 
tain where  those  monuments  were :  for  where  they  were  there 
the  line  was. 

If  the  two  known  monuments,  at  the  two  extremes  of  the 
township  line,  were  the  only  ones  required  to  have  been  erect- 
ed, and  the  line  was  necessarily  a  direct  one  between  the  two, 
then  those  monuments  would  have  to  govern,  no  matter  how  va- 
riant the  line  which  they  indicate  might  be  from  the  field  notes. 
But  that  the  line  was  not  necessarily  straight,  and,  indeed,  we 
know  it  could  not  have  been,  from  the  known  imperfection  of 

(o)  Miller  ts.  Beeler,  25  111.  R.  163;   Tolman  vs.  Race,  36  111.  R.  472 ;  Colyin  vs.  Fell,  40  111. 
R.  418. 
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the  means  employed  to  run  it.  It  must  have  varied  more  or  less 
at  each  monument  or  mark  indidcating  it.  It  is  this  necesarily 
varied  line  we  seek. 

When  the  location  of  a  lost  corner  is  sought,  by  approaching 
it  from  others  which  are  established,  we  must  be  guided  by  the 
best  lights  at  command,  however  imperfect  and  unsatisfactory 
they  may  be.  These,  in  the  present  instance,  are  principally 
the  field  notes.  The  law  cannot  satisfactorily  determine,  in  all 
cases,  whether  the  courses  or  distances  shall  govern,  when  they 
do  not  correspond,  but  that  must  be  determined  by  concurring 
testimony,  and  the  circumstances  of  each  particular  case.  The 
one  that  convinces  the  judgment  the  most  must  be  selected. 
Unless  the  compass  is  beyond  the  influence  of  disturbing  causes, 
and  the  surveyor  is  very  careful  in  adjusting  it  properly,  and  in 
noting  minutely  the  variation  at  which  the  line  is  run — and  we 
know  the  date  of  the  survey — so  that  the  increase  or  decrease 
of  the  variation  since,  can  be  added  or  deducted,  no  surveyor 
can  ever  feel  confident  that  he  is  running  even  very  near  to  the 
line  traversed  by  his  predecessor,  and  by  whose  minutes  he  is 
working. 

In  this  case,  Mr.  Richards,  who  was  appointed  by  an  order  of 
the  Court,  and  by  the  agreement  of  the  parties,  to  make  the  sur- 
vey, first  run  a  direct  line  from  A  to  B,  as  indicated  on  the  plat 
(X),  which  he  returned  with  his  report,  marked  (R),  and  which 
represent  the  known  monuments  at  the  two  extremities  of  the 
township  line.      The  result  was  by  no  means  satisfactory.      This 
line  he  run  at  a  variation  of  5°  48'.     The  field  notes  and  plat 
from  the  Surveyor  General's  ofiice,  marked  (Y),  do  not  show 
at  what  variation  the  original  line  was  run.     We  learn,  however, 
from  the  courses  marked  on  the  plat  returned  by  the  surveyor, 
so  far  as  that  speaks  on  the  subject,  that  the  other  township  lines, 
which  were  originally  run  at  the  same  time  that  this  was,  were 
run  at  a  variation  of  8*^  24',  while  the  variations  of  the  sectional 
lines  range    from  S°   24'  to  7°  42',  the   latter  being  the  least 
found  upon  the  plat,  except  the  line  in  controversy.     This  dispa- 
rity is  sufiicieut  to  show  that  some  gross  mistake  had  been  ori- 
ginally made  in  the  course  of  the  line.     The  distance,  also,  was 
found  to  exceeed  the  length  given  in  the  field  notes  7.59  chains. 
But  little  that  was  satisfactory  could  be  gathered  from  the  sur- 
vey thus  far.     It  must  be  remembered  that  the  monuments  found 
38 
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at  the  two  extremes  of  the  line,  were  entitled  to  no  more  con- 
trolling influence,  in  determining  the  actual  location  of  the  inter- 
mediate line,  than  any  two  intermediate  monuments,  had  they 
been  found,  and  these  had  been  missing.  D  and  G  would  have 
served  as  well  to  find  A  and  B,  had  they  been  lost,  as  the  latter 
would  to  find  the  former.  The  last  corner  must  then  be  ap- 
proached from  other  known  points. 

The  surveyor  then  went  two  miles  north  of  the  point  which 
he  was  seeking  to  establish,  at  C,  where  he  found  the  old  cor- 
ner, and  run  down  on  the  east  lines  of  sections  thirty  and  thirty- 
one,  verifjnng  the  accuracy  of  the  field  notes,  by  two  original 
monuments  which  he  found  in  his  course,  and  fixed  upon  D  as 
the  position  indicated  for  the  south-east  corner  of  section  thirty- 
one.  He  then  went  one  mile  south  to  E,  the  established  south- 
east corner  of  section  six,  and  run  north  upon  the  east  line  of 
that  section,  by  the  field  notes,  and  struck  but  seventeen  links 
south  of  the  point  previously  fixed  upon  at  D,  as  the  supposed 
location  of  the  original  corner,  making  an  offset  on  the  same 
side,  and  variant  but  seven  links  from  the  field  notes.  Here, 
indeed,  is  a  remarkable  concurrence  of  testimony,  which  could 
hardly  be  accidental,  and  there  is  nothing  to  throw  a  doubt  upon 
the  accuracy  of  the  location  thus  indicated,  except  that  it  is  not 
upon  a  direct  line  between  the  corners  of  the  townships  at 
A  and  B,  and  this,  as  we  have  before  seen,  is  entitled  to  but 
little  weight.  But  Mr.  Eichards  did  not  stop  here.  With  the 
view  of  still  further  testing  the  accuracy  of  the  place  selected 
at  D,  he  proceeded  by  the  same  process  to  establish  the  north- 
east corner  of  section  five,  and  in  doing  this  he  had  the  additional 
advantage  of  the  original  quarter  section  corners,  as  well  as 
section  corners,  on  the  east  line  of  sections  five  and  thirty-two, 
except  the  one  on  the  township  line,  which  he  was  then  seeking 
to  locate.  The  result  of  this  work  was  equally  satisfactory, 
and  by  it  the  lost,  corner  at  G  was  also  established,  south  of  a 
direct  line  between  A  and  B,  and  very  nearly  on  a  direct  line 
between  A  and  D. 

There  is  too  much  method  in  all  this  for  mere  accident.  Ac- 
cording to  the  field  notes  of  the  original  survey,  the  east  line  of 
section  thirty-one,  is  just  eighty  chains,  and  by  placing  the  dis- 
puted corner  on  the  direct  line,  it  would  fall  short  8,10  chains, 
while  the  east  line  of  section  six  would  exceed  the  length  given 
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it  by  the  field  notes,  the  same  distance  that  the  other  falls  short, 
within  seventeen  links.  We  might  be  obliged  to  admit  even  so 
gross  a  mistake  as  this,  if  it  occurred  only  in  one  of  the  lines, 
but  it  would  be  a  most  remarkable  circumstance,  indeed,  if  a 
corresponding  mistake  had  been  made  at  another  time  in  meas- 
uring another  line,  directly  opposite  and  adjoining  to  it,  by  which 
the  same  amount  was  added  to  the  latter  which  was  lost  in  the 
former.  We  say  at  different  times,  for  the  two  sections  be- 
ing in  different  townships,  they  could  not  have  been  surveyed  at 
the  same  time.  'But  this  is  not  all.  Precisely  the  same  thing 
occurs  in  the  measurement  of  the  two  lines  next  east  of  these. 
Here  is  a  remarkable  coincidence  of  errors,  if  they  be  acci- 
detal. 

Suppose  one  man  had  lost  a  purse  in  a  particular  locality, 
containing  a  particular  number  of  dollars  and  cents,  and  anoth- 
er had  found  a  purse,  near  the  same  place,  containing  the  same 
number  of  dollars  and  cents,  that  man  would  be  skeptical,  in- 
deed, who  would  doubt,  without  the  most  conclusive  evidence 
to  the  contrary,  that  the  lost  purse  was  found,  although  the  iden- 
tity of  the  one  lost,  or  of  the  particular  pieces  of  coin,  were  not 
positively  proved.  But  suppose  further,  that  the  lost  purse  also 
contained  a  certain  number  of  eagles  and  half  eagles,  and  that 
the  one  found  contained  a  corresponding  number  of  each,  belief 
would  almost  become  certainty,  and  yet  the  circumstances  of 
the  case  before  us  are  as  much  calculated  to  produce  conviction 
as  those  supposed. 

Quantity,  although  the  least  reliable,  and  the  last  to  be  resort- 
ed to,  of  all  the  descriptions  in  a  deed,  in  determining  the  boun- 
daries of  the  premises  conveyed,  may  some  times  be  considered, 
in  corroboration  of  other  proof.  In  this  case  it  may  not  be  entire- 
ly overlooked   {a). 

According  to  the  plat  of  the  original  survey,  the  quarter  quar- 
ter sections  of  which  the  lost  monument  was  the  corner,  should 
contain  forty  acres  each,  which  they  got  by  placing  the  corner 
at  D  ;  whereas  by  moving  it  up  into  the  direct  hne  between  A 
and  B,  the  north-east  quarter  of  the  north-east  quarter  of  sec- 
tion six  would  contain  fifty-five  acres,  and  the  south-east  quar- 
ter of  the  south-east  quarter  of  section  thirty-one  would  contain 
but  twenty-five  acres,  thus  making  the  south  lot  more  than  twice 
as  large  as  the  one  north  of  it,   when  they  should  be  of  equal 

(a)  Kruse  vs.  Scripps,  ante  103. 
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size.  This  great  disparity  in  quantity  is  sufficient,  at  least,  to 
excite  a  strong  suspicion  that  the  original  corner  was  not  placed 
in  a  direct  line  between  the  two  extremes  of  the  township  line. 

We  think  that  all  these  corroborating  circumstances  are  enti- 
tled to  more  weight  than  the  bare  possibility,  or  even  probabili- 
ty, that  a  surveyor  in  a  wild  and  uninhabited  country,  with  no 
one  to  immediately  superintend  his  work,  did  run  a  line  six 
miles  long,  perfectly  straight,  as  his  instructions  required  that 
he  should. 

The  finding  of  the  Court  below,  thus  supported  by  evidence, 
should  not  be  disturbed. 

The  Judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 


Charles    Choteau,  appellant,   vs.  Geokge    W.   Jones   et   al.^ 

appellees. 

Appeal  from  Jersey. 

Held  that  a  description  of  lands  in  a  deed,  such  as  "two  entire  sections  of  land  in  the  Ma- 
rine Settlement,  and  state  of  Illinois,  and  patented  to  the  said  John  Rice  Jones,"  the  grant- 
or, was  sufficiently  definite  and  certain,  as  the  locality  was  well  known,  and  upon  exa- 
mination of  the  proper  records,  it  could  be  ascertained  which  two  sections  of  land  had 
been  patented  by  the  grantor ;  but  if  it  should  appear  by  the  records,  that  more  than 
two  sections  had  been  entered,  or  that  no  lands  in  that  settlement  had  been  entered  by 
the  grantor,  then  the  description  would  be  void. 

A  deed,  clearly  appearing  on  its  face  to  be  a  voluntary  conveyance,  although  good  between 
the  parties,  is  fraudulent  and  void  as  against  pre-existing  creditors  of  the  grantor. 

The  relation  of  oebtor  and  erf  ditor  between  principal  and  surety,  so  as  to  entitle  the  surety 
to  avoid  a  voluntary  conveyance,  made  by  his  principal,  commences  at  the  date  of  the  obli- 
gation by  which  the  surety  becomes  bound,  and  not  from  the  time  he  makes  payment. 

The  law  of  1819  did  not  confer  upon  a  notary  public  authority  to  take  and  certify  the  ac- 
knowledgment or  proof  of  a  deed. 

An  administrator  cannot  avoid  a  voluntary  deed  of  his  intestate,  nor  can  he  take  advantage 
of  a  fraudulent  conveyance  made  by  hi<  intestate.  But  where  A  executed  and  delivered  to 
his  two  sons,  B  and  C,  a  voluntary  deed  of  lands,  himself  being  indebted  at  the  time, 
which  deed  was  not  recorded  so  as  to  be  notice  to  creditors  and  bona  fide  purchasers  and 
afterwards,  on  the  death  of  A,  his  administrator,  who  held  the  title  papers  to  said  land,  and 
the  public  records  showing  that  A  died  seized  of  the  premises,  applied  to  the  Circuit  Court 
for  an  order  to  sell  said  lands,  in  accordance  with  the  statute,  which  order  was  granted, 
and  the  said  lands  were  .sold  under  said  order — the  said  B  and  G  having  been  made  parties 
to  said  suit,  and  interposed  no  defence  or  claim  to  said  lands:  He'd  that  creditors  and 
purchasers  had  the  right  to  conclude,  arid  to  act  on  the  conclusion,  that  the  said  lands 
belonged  to  the  intestate  at  the  time  of  his  death,  and  that  B  and  C  had  no  other  interest 
therein  than  as  heirs  at  law  of  their  father;  that  the  purchasers  at  such  .»ale  of  the  admin- 
istrator succeeded  to  all  of  the  rights  of  the  creditor,  in  fraud  of  whom  the  voluntary  con- 
veyance was  made  ;  and  that  they  are  entitled  to  the  benefit  of  the  statute  of  Irauds  equally 
as  the  creditor  himself. 

A  purchaser  at  a  tax  sale  of  land,  in  which  he  has  an  interest  as  heir,  acquires  no  additional 
title. 

A  party,  who  claims  title  to  land,  which  is  listed  for  taxation  in  his  name,  acquires  no  great- 
er interestTay  permitting  it  to  be  sold  for  taxes,  and  purchasing  it  himself. 
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The  dop.trine  is  now  well  settled  that  a  bona  fide  purchaser,  for  a  valuable  consideration,  and 
without  notice,  either  from  a  fraudulent  grantor  or  grantee,  phall  be  protected. 

Our  statutes  relative  to  the  recording  of  deeds,  &c.,  applies  equally  to  administrators'  deeds 
as  to  other  conveyances  ;  and  where,  as  in  this  case,  the  contest  is  between  a  purchaser 
succeeding  to  the  rights  of  the  creditors  of  the  fraudulent  grantor  and  bona  fide  purcha- 
sers from  the  frudulent  grantees,  the  parties  are  equally  meritorious  and  innocent,  but 
the  law  wisely  favors  the  most  vigilant,  and  he  who  first  places  his  title  on  record  must 
prevail. 

This  is  a  bill  in  chancery,  filed  in  the  Madison  Circuit  Court 
on  the  7th  March,  1844,  to  set  aside  and  cancel  a  certain  deed 
of  conveyance  of  two  sections  of  land  situate  in  that  county, 
of  the  date  of  January  31,  1824,  from  John  Eice  Jones  to  his 
sons,  George  W.  Jones  and  William  P,  Jones. 

The  bill  sets  forth  that,  on  10th  J^ovember,  1841,  John  Eice 
Jones,  administrator  of  one  Thomas  Brady,  deceased,  executed 
his  bond  to  the  Governor  of  Missouri,  being  an  administration 
bond,  for  the  faithful  administration  of  the  estate  of  Brady  ;  and 
that  one  Pierre  Choteau  was  his  security  on  the  bond.  That  on 
the  first  day  of  February,  1824,  the  said  John  Eice  Jones  de- 
parted this  life  intestate,  leaving  numerous  heirs,  who  are  named 
and  made  parties  defendants  to  the  bill.  That  on  the  10th  'No- 
vember,  1825,  the  said  Governor,  suing  for  use  of  D.  B.  Hill 
and  Absalom  Keese,  in  the  Circuit  Court  of  St.  Louis,  sued  on 
the  bond  of  said  Pierre  Choteau,  as  the  security  of  said  John 
Eice  Jones,  deceased,  for  breaches  of  the  condition  by  him  in 
his  life  time;  and  at  the  November  term,  1826,  recovered  judg- 
ment for  $6,000,  the  penalty,  with  costs,  &c.,  upon  which  judg- 
ment execution  was  awarded  for.  $3,032  08,  the  damages  occa- 
sioned by  the  breaches  ;  which  judgment  was,  at  the  November 
term,  1827,  on  appeal  to  the  Supreme  Court,  affirmed,  but  was 
afterwards  enjoined,  except  $1,928,  part  thereof,  and  interest 
thereon,  to  $118  89,  and  service  and  commission  to  $23  36 ; 
also  costs  of  suit  to  $40 — amounting  in  all  to  $2,110  28f ;  and 
this  sum  was  collected  from  the  said  Pierre  Choteau.  That 
George  W,  Jones,  one  of  the  defendants,  and  son  of  the  said 
John  Eice  Jones,  on  3d  March,  1826,  in  Eandolph  county,  Illi- 
nois, administered  on  the  estate  of  the  said  deceased ;  and  that, 
at  the  August  term  of  the  Eandolph  Circuit  Court,  1829,  the 
said  Pierre  Choteau  commenced  suit  against  the  said  George 
W.  Jones,  as  administrator  of  the  said  John  Eice  Jones,  deceas- 
ed, and  at  the  August  term,  1830,  recovered  judgment  in  that 
suit  for  $2,402  20. 
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This  judgment,  so  recovered  as  aforesaid,  was  for  the  amount 
of  money  paid  by  Pierre  Choteau  as  the  security  for  John  Rice 
Jones,  deceased,  and  the  interest  thereon — and  said  George 
W.  Jones  had  full  notice  of  this  fact,  &c.  The  letters  of  ad- 
ministratoin  granted  to-  George  W.  Jones,  were  revoked  on  3d 
December,  1832,  and  on  the  8th  of  July,  1844,  Harvey  Clendin- 
nin,  the  public  administrator  for  Randolph  county,  was  appoint- 
ed administrator  of  John  Rice  Jones,  deceased,  and  the  personal 
estate  was  insufficient  to  pay  the  claims  against  the  estate ;  and 
the  said  Pierre  Choteau  was  a  creditor  of  the  estate,  and  his 
claim  filed  against  the  estate  being  balance  of  his  original  claim, 
amounted  to  $1,3Y0  85,  with  interest  thereon  from  13th  Janu- 
ary, 1830.  That  the  personal  estate  of  the  said  John  Rice  Jones 
being  insufficient  to  pay  the  debts  against  the  estate,  the  admin- 
istrator, Harvey  Clendinnin,  applied  to  the  Circuit  Court,  at  the 
April  term,  1835,  and  obtained  an  order  to  sell  the  lands  men- 
tioned in  his  petition,  among  which  are  sections  fourteen  and 
twenty-three,  township  four  north,  range  seven  west,  in  Madi- 
son county,  for  the  payment  of  the  debts  of  deceased. 

Said  John  Rice  Jones  was  the  patentee  of  said  lands,  and  had 
before  his  death  acquired  a  complete  legal  title  in  fee  simple ; 
and  the  administrator,  Clendinnin,  in  pursuance  of  said  order, 
and  after  due  notice  given,  on  the  3d  day  of  August,  1835,  at 
Kaskaskia,  sold  those  lands  at  public  auction,  and  Pierre  Me- 
nard, jr..  bid  the  highest  price  for  section  fourteen,  township  four 
north,  range  seven  west,  to  wit,  $800 ;  and  it  was  struck  off  to 
him ;  and  the  said  Harvey  Clendinnin,  as  administrator,  on  the 
4:th  of  August,  1835,  made  and  delivered  to  him  a  deed  for  last 
named  tract  of  land.  And  at  the  time,  place,  and  manner  afore- 
said, the  said  Harvey  Clendinnin  sold  to  complainant  said  sec- 
tion twenty-three,  township  four,  range  seven  west,  for  the  sum 
of  $800,  and  made  and  delivered  to  him  a  deed  therefor  on  the 
4th  August,  1835.  That,  on  22d  day  of  December,  1840,  the 
said  Pierre  Menard,  jr.,  and  Caroline,  his  wife,  conveyed  to  com- 
plainant said  section  fourteen ;  so  that  complainant  is  the  sole 
owner  of  said  two  sections  of  land  in  Madison  county. 

The  said  John  Rice  Jones  being  indebted  to  the  Governor  of 
Missouri  as  aforesaid,  shortly  before  he  died,  to  wit,  on  the  31st 
of  January,  1824,  made  a  certain  deed  to  his  son,  George  "W. 
Jones,  one  of  the  defendants,  and  William   P.  Jones,  in  conside- 
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ration,  as  is  stated  in  said  deed,  of  love  and  affection,  and  with- 
out any  valuable  consideration,  conveying  to  his  said  sons  seve- 
ral tracts  of  land,  and  amongst  others,  two  tracts  of  land  des- 
cribed as  "  two  entire  sections  of  land  in  the  Marine  Settle- 
ment;" adding  no  other  or  further  description  thereto. 

The  said  George  W.  Jones  and  William  P.  Jones  have  claimed 
the  two  sections,  which  are  fully  described  in  the  deeds  through 
which  complainant  derives  title,  by  the  deed  made  by  John  Rice 
Jones,  wherein  two  sections  in  the  Marine  Settlement  are  at- 
tempted to  be  conveyed  to  them ;  and  the  said  John  Rice  Jones 
made  said  conveyance   for  the  purpose  of  defeating  the   claims 
of  his   creditors,  and   without   valuable  consideration  ;  and  the 
said  George  W.  Jones  and  William  P.  Jones   had  notice  there- 
of, and  knew  that  John  Rice  Jones  was  the  administrator  of  the 
estate    of  the  said  Thomas  Brady,  and  had  executed  his  bond 
for  the  faithful  administration  of  said  estate  to  the  Governor  of 
Missouri,   for  the  use  of  such  persons  as  were  interested  in  the 
settlement  of  said  estate ;  and  the  said  George  W.  Jones  had 
full  knowledge,  soon  after   his  father's  death,  that  suit  had  been 
commenced  on  said  administration  bond  against  Pierre  Choteau, 
one  of  his   securities,  and    that  judgment  had  been  obtained; 
and  also,  that  Pierre  Choteau  had  paid  said  judgment ;  that  he 
had  notice  of  the  suit  instituted  against  him  as  administrator  of 
his  father's  estate  by  said  Choteau,  and  was  a  party  to  the  judg- 
ment obtained    in  the  Randolph  Circuit  Coiu-t,  and  knew  the 
other  legal  claims  against  the  estate  of  his  father ;  and  had  notice 
of  the  application  of  Harvey  Clendinnin,  the  administrator,  for 
the  sale  of  the  various  tracts  of  land  alleged  to  be  his  father's 
or  subject  to  the  payment  of  his  debts,  including  the  said  sec- 
tions fourteen  and  twenty-three,  and  of  the  order  of  Court  made 
in  pursuance  thereof,  and  of  the  subsequent  sale  to  Pierre  Me- 
nard and  complainant.     But  the  said  defendant,  Jones,  continu- 
ed to  claim  the  lands  purchased  by  complainant,  and  exercised 
acts  of  ownership  over  the  same  ;  and  that,  in  order  to  obtain  a 
less  questionable  title  to  the  land  of  which  or  that  part  of  which 
he  claimed  to  be  the  owner,  he  fraudulently  suffered  the  same  to 
be  sold   for  taxes  due  for  1832,  and  did  buy  them  in  at  the  tax 
sale,  and  obtained  deeds   for  the  same,  (describing  them,)  from 
the  Auditor  of  the  state  of  Illinois,  all  bearing  date  25th  Feb- 
ruary, 1833,  thereby  intending  to  defeat  the  just  claims  of  the 
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creditors  of  the  said  John  llice  Jones,  and  to  convert  the  land, 
which  ought  to  have  been  made  the  fund  to  satisfy  the  debts 
against  the  estate,  into  lands  of  his  own,  and  put  it  beyond  the 
reach  of  the  creditors  of  the  same. 

After  the  obtaining  by  said  Clendinnin  of  said  order  of  sale, 
and  after  the  making  of  the  sale  of  the  said  sections  fourteen 
and  twenty -three,  and  the  execution  of  deeds  therefor,  to  the 
said  Pierre  Menard,  jr.,  and  complainant,  the  said  George  W. 
Jones  conveyed,  or  attempted  to  convey  away,  portions  of  said 
sections  of  land,  as  follows  :  (naming  the  persons,  being  defend- 
ants to  the  bill,  and  the  several  portions  of  said  sections  to  them 
conveyed  respectively,  and  the  dates  of  the  several  and  respec- 
tive conveyances  to  them).  All  which  conveyances  were  made 
fraudulently,  and  for  the  purpose  of  defeating  the  creditors 
of  the  estate  of  said  John  Rice  Jones,  and  after  he  had  full  notice 
of  the  proceedings  in  the  Randolph  Circuit  Court,  and  of  the 
sale  of  said  lands  by  the  said  Harvey  Clendinnin,  administrator 
as  aforesaid,  under  the  order  of  said  Court ;  also,  the  subsequent 
purchasers  had  legal  notice  of  all  these  facts.  And  the  said 
George  W.  Jones  still  claims  to  be  owner  of  south  half  of  south- 
east fourteen,  and  the  east  half  of  section  twenty-three. 

The  bill  concludes  with  a  prayer  for  specific  as  also  for  gener- 
al relief. 

George  W.  Jones,  in  his  answer,  admits  it  may  be  true  that  his 
father,  John  R.  Jones,  together  with  Pierre  Choteau,  entered  in- 
to administration  bond  on  the  estate  of  Thomas  Brady,  deceas- 
ed, to  Governor  of  Missouri,  10th  November,  1821 ;  the  death 
of  John  Rice  Jones,  intestate,  on  31st  January,  1824,  and  that 
his  heirs  now  living  are  John  Rice  Jones,  Myers  F.  Jones,  Au- 
gustus Jones,  Maria  Jones,  and  this  defendant,  George  W.  Jones  ; 
and  his  heirs,  who  have  departed  this  life,  leaving  issue,  as  set 
forth  in  the  bill,  are  Harriet  Jones,  afterwards  Harriet  Scott, 
Eliza  Jones,  afterwards  Eliza  Scott,  and  William  P.  Jones ;  that 
it  may  be  true  that  Pierre  Choteau  was  sued  on  said  bond  and 
judgment  obtained,  and  submits  same  on  such  proof  and  exhib- 
its as  plaintiff  may  adduce. 

Defendant  believes  the  administrators  of  John  Rice  Jones,  i.  e. 
self  and  Angustus  Jones,  had  sufficient  and  now  have  sufficient 
assets  to  pay  off  his  debts  in  Missouri ;  defendant  administered 
on  the  estate  of  his  father  in  Randolph  county,  Illinois,  and 
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Pierre    Choteau,  at  August  term,    1829,    at   Randolph    Circuit 
Court,  Illinois,  commenced  suit  against  defendant  for  the  recov- 
ery of  moneys  alleged  to  be  due  from  his  late  father,  and  recov- 
ered a  judgment  for  $2,402  20,  and  costs  of   suit.     Denies  all 
knowledge  that  the  judgment  recovered  against  him  as  adminis- 
trator of  John  Rice  Jones,  in  the  Randolph   Circuit  Court,  by 
Pierre  Choteau,  was  for  money  paid  by  said  Pierre,  as  the  secu- 
rity of  John  Rice  Jones,  deceased ;    and  denies  all  -personal  no- 
tice that  said  Pierre  Choteau  was  at  any  time  security  for  the  said 
John  Rice  Jones,  or  that  he,  as  such  security,  had  any  monej^  to 
pay  for  John  Rice   Jones,  deceased  ;    also,  all  knowledge  of  the 
appointment  of  Harvey  Clendinnin,  to  be  administrator  of  John 
Rice  Jones,  or  that  any  Court  had  ordered  a  sale  of  the  lands  in 
controversy ;  and  that  John  Rice  Jones,  at  the  time  of  his  death, 
or  his  representatives  since,  had  title  to  sections  fourteen  and 
twenty-three.     Denies  that  Clendinnin,  as  administrator  of  John 
Rice  Jones,  deceased,  had  any  right  to  dispose  of  sections  four- 
teen and  twenty-three,  to  pay  his  debts.      Has  paid  in  taxes  and 
redemption  money  for  sections  fourteen  and  twenty-three,  out 
of  his  private  funds,  sufficient,  when  consolidated,  to  pay  for 
them  at  low  price — and  that  what  he  has  paid  in  taxes,  and  what 
he  has  advanced  to  his  brother,  William  P.  Jones,  in  cash  and 
payment  of  debts  due  by  him,  together  with  a  fair  compensation 
for  loss  of  time  in  attending  to  same,  when  consolidated,  would 
pay  for    sections   fourteen   and    twenty-three,  at    their   present 
value.     Knows  nothing  of  conveyance  from  Pierre  Menard,  jr. 
to  complainant,  but  insists  that  a  deed  from  P.  M.,  jr.  and  wife, 
could  not  vest  a  title  in  complainant.     Denies  that  John  Rice 
Jones  was  indebted  to  the  Governor  of  Missouri  on  his  adminis- 
tration bond,  about  the  estate  of  Brady,  but  not  that  a  recovery 
may  have  been  had  after  his  death  against  his  security.     On  31st 
January,  1824,  John  Rice  Jones,  in  consideration,  as  well  of  love 
and  affection  as  of  the  sum  of  $1,   conveyed  to  this  defendant, 
and  his  brother,  William  P.  Jones,  two  entire  sections  of  land  in 
the  Marine  Settlement,  in  Illinois,  thereby  intending  to  convey 
sections  fourteen  and  twenty-three,  in  township  four  north,  of 
range  seven  west,  in  Madison  county ;    the  said  sections  being 
the  only  ones  owned  or  claimed  by  John  Rice  Jones  in  the  Ma- 
rine Settlement,  in  the  state  of   Illinois,  Madison  county ;    and 
the  Marine  Settlement  being  well  known,  and  the  only  one  then 
39 
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or  since  bearing  that  name,  or  lying  in  Madison  county,  and  state 
of  Illinois.  Which  said  deed  and  acknowledgment  are  as  fol- 
lows: 

"  This  indenture,  made  this  thirty-first  day  of  January,  1824, 
between  John  Rice  Jones,  of  the  one  part,  and  George  W.  Jones 
and  William  P.  Jones,  of  the  other  part,  witnesseth  :  that  the 
said  John  Rice,  in  consideration  of  the  love  and  afiection  he 
bears  his  sons,  the  said  George  W.  Jones  and  William  P.  Jones, 
and  for  the  further  consideration  of  one  dollar,  in  hand  paid, 
doth  hereby  grant,  give  and  convey  unto  the  said  George  W. 
and  William  P.,  two  entire  sections  of  land,  lying  and  situate  in 
the  Marine  Settlement,  and  state  of  Illinois  ;  also,  the  north-east 
quarter  section  twenty-three,  north-west  quarter  section  twen- 
ty-four, south-east  quarter  section  eleven,  north-west  quarter 
section  twenty-four,  north-east-quarter  section  thirty-four,  south- 
west quarter  section  thirty-one,  north-east  quarter  section  thirty- 
one,  in  township  eight  south,  range  five,  situate  in  the  state  of 
Illinois ;  also,  the  south-east  quarter  section  thirty,  township 
nine,  north-west  quarter  section  three,  township  ten,  range  three 
west,  and  the  fractional  section  nine,  township  nine,  range  five 
west;  all  situated  in  the  state  of  Illinois,  and  patented  to  the 
said  John  Rice  Jones  :  to  have  and  to  hold  the  said  several  tracts . 
or  parcels  of  land  above  described  to  the  said  George  W.  and 
William  P.  Jones,  their  heirs  and  assigns,  forever.  In  witness 
whereof,  he,  the  said  John  Rice  Jones,  has  hereunto  subscribed 
his  hand  and  affixed  his  seal,  the  day  and  year  first  above  men- 
tioned. 

"  John  Rice  Jones,  (seal.) 
. "  Sealed,  signed  and  delivered,  in 
presence  of        B.  G.  Farrar^ 

D.   V.    Walker, 

G.  F.  Strother. 

"  State  of  Missouri, 
County  of  St.  Louis, 

"Personally  appeared  before  me,  the  undersigned,  notary 
public  for  the  county  of  St.  Louis,  and  state  aforesaid,  duly 
commissioned  and  sworn,  residing  at  the  city  of  St.  Louis, 
George  P.  Strother  and  B.  G.  Farrar,  subscribing  witnesses  to 
the  foregoing  instrument,  who  severally  acknowledged  that  the 
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said  John  Rice  Jones  signed  his  name  to  the  above  in  their  pre- 
sence, and  further  acknowledged  the  same  to  be  his  act  and 
deed,  for  the  uses  and  purposes  therein  expressed.  In  testimo- 
ny whereof,  I  have  hereunto  set  my  hand  and  affixed  my  nota- 
rial seal,  this  8th  day  of  June,  1824. 

"  D.  G.  AuGLEK,  K  p.  (seal.") 

In  the  month  of  May,  June  or  July,  1834,  "William  P.  Jones 
died  intestate,  leaving  no  issue,  and  defendant  had  been,  since 
the  conveyance  of  the  said  John  Rice  Jones,  to  the  time  of  the 
death  of  the  said  William  P.  Jones,  the  agent  of  the  said  "William 
P.  Jones,  in  and  about  the  premises  in  the  Marine  Settlement; 
and  he  had,  of  his  own  means,  advanced  large  sums  of  money  to 
the  said  "William  P.  Jones,  in  his  life-time ;  and  after  his  death, 
had  paid  off,  out  of  his  own  funds,  several  debts  contracted  by 
said  William,  in  consideration  whereof  the  other  heirs  of  the  said 
"William  P.  Jones  surrendered  to  defendant  their  claims  to  his 
estatCj  and  the  right  of  this  defendant  thereto  was  fully  recog- 
nized by  the  other  heirs,  and  he  paid  a  full  consideration  to  his 
brother,  "William  P.  Jones,  for  bis  interest  in  those  sections. 

Defendant,  and  his  brother,  "William  P.  Jones,  claimed,  in  fee, 
all  of  sections  fourteen  and  twenty-three.     The  deed  from  John 
Rice  Jones,  of  31st  January,  1824,  to  defendant  and  his  brother, 
"William  P.  Jones,  was  made  in  good  faith,  &c.,  and  with  the  full 
conviction  that  he  left  more  property  clear   than  sufficient  to 
meet  all  his  liabilities  ;  and  that  at  the  time  of  the  execution  of 
the  deed,  the  estate  of  the  said  John  Rice  Jones  was  more  than 
enough  fully  to  pay  all  his  just  debts  and  legal  liabilities,  and  in 
addition,  to  pay  off  any  claim  that  the  said  Pierre  Choteau  could 
establish  against  his  estate  ;  and  defendant  is  informed  that  there 
is  now  in  Missouri,  in  the  hands  of  the  administrator  there,  suf- 
ficient assets  to  pay  all  demands  that  can  be  established,  without 
the  sale  of  any  lands  in  the  state  of  Illinois.     He  never  had  no- 
tice of  the  suit  on  the  bond  made  by  John  Rice  Jones,  as  the 
administrator  of  Thomas  Brady,  or  that  John  Rice  Jones  had 
ever  administered  upon  his  estate,  or  that  Pierre  Choteau  had 
ever  paid  any  money  whatever,  as  the  security  of  the  said  Jones, 
for  any  cause.     Admits  he  was  party  to  the  action  brought  by 
Pierre  Choteau  against  the  estate  of  John  Rice  Jones,  in  Ran- 
dolph Circuit  Court ;  and  while  defendant  was  administrator,  no 
claim  was  presented  for  settlement,  against  said  estate,  except 
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that  of  Pierre  Choteau.  Defendant  has  had  no  personal  notice 
of  the  appointment  of  the  said  Harvey  Clendinnin,  as  adminis- 
trator of  the  estate  of  the  said  John  Rice  Jones,  deceased,  or  of 
any  sales  made  by  him.  Admits  he  did,  on  the  25th  February, 
1833,  procure  a  tax  title  to  sections  fourteen  and  twenty-three ; 
but  denies  that  he  committed  fraud  thereby,  or  that  he  doubted 
the  title  he  had  procured  from  his  father,  and  wished  the  same 
strengthened,  or  feared  the  claim  of  the  complainant,  but,  sim- 
ply, because  his  tax  agent  advised  him  so  to  do,  to  cut  oif  an 
older  tax  title  that  bad  been,  or  was  about  to  be,  procured  by 
others.  Admits  he  did,  as  charged  in  the  bill,  sell  the  portions 
of  said  sections  fourteen  and  twenty-three.  He  now  owns  the 
south  half  of  the  south-east  quarter  of  section  fourteen,  and  the 
east  half  of  section  twenty-three,  township  four  north,  range 
seven  west,  in  Madison  county,  and  state  of  Illinois.  Denies 
that  he  had  any  personal  notice  of  the  doings  of  H.  Clendinnin, 
as  the  administrator  de  honis  non  of  the  estate  of  John  Rice 
Jones,  deceased,  although  he  might  have  been  constructively 
notified  of  the  fact. 

B.  C.  Stanton,  Matthew  C.  Garey,  S.  Carrollton,  Jesse  Bart- 
lett,  O.  S.  Balster,  D.  Ground  and  Thomas  Ray,  have  also  filed 
their  separate  and  several  answers,  as  follows,  to  wit :  Matthew 
C.  Garey,  S.  Carrollton,  Jesse  Bartlett  and  Thomas  Ray,  have 
severally  pleaded  that  they  are  innocent  purchasers,  without  no- 
tice, of  portions  of  said  lands,  from  said  George  W.  Jones ;  and 
accompanied  their  respective  pleas  with  answers  generally  de- 
nying all  fraud,  &c.  B.  C.  Stanton.  O.  S.  Balster  and  D.  Ground, 
filed  their  separate  answers,  setting  forth  that  they  are,  sever- 
ally, innocent  purchasers  of  portions  of  the  land,  without  notice, 
from  George  W.  Jones,  and  stating  their  ignorance  of  most  of 
the  main  facts  set  forth  in  the  bill.  To  these  several  j)leas,  an- 
swers, &c,,  the  complainant  filed  a  general  replication. 

The  bill  was  taken  for  confessed  against  the  other  defendants, 
on  their  failure  to  file  answers. 

The  case  was  taken  to  the  Jersey  Circuit  Court,  and,  on  the 
final  hearing,  all  the  important  allegations  of  the  bill,  not  admit- 
ted by  the  answers  of  the  defendants  or  the  agreements  of  coun- 
sel, were  proved  by  certified  copies  of  deeds,  records  and  docu- 
ments made  part  of  the  record  in  this  case.  It  was  also  clearly 
shown  by  a  certified  copy  of  the  records  of  the  County  Court  of 
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Washington  county  in  the  state  of  Missouri,  containing  the  in- 
ventories, sale-bills  and  reports  made  by  Myers  F.  Jones  and 
Augustus  Jones,  the  administrators  of  the  estate  of  John  Rice 
Jones,  deceased,  in  that  state,  including  the  sale  of  lands,  and 
of  the  proceedings  in  the  administration,  that  the  estate  of  said 
deceased,  there  existing  is  insolvent,  though  the  defendants 
attempted  to  prove  otherwise  by  several  witnesses,  by  their 
opinions,  &c.,  to  the  contrary.  The  defendants  named  as  the 
purchasers  of  parts  of  the  lands  from  George  W.  Jones,  proved 
their  several  purchases,  as  set  forth  in  their  respective  answers ; 
and  Stanton  and  Ray  proved  their  purchases  of  Garey,  and  Ga- 
rey  and  Balster  also  proved  their  several  purchases  from  Ander- 
son, as  set  forth  in  their  respective  answers — and  the  payment  of 
the  purchase  money — and  that  they  severally  paid  fair  prices 
for  the  lands.  The  value  of  certain  lands  in  Randolph  county 
sold  under  the  order  of  the  Circuit  Court,  was  also  proved  by 
the  defendants. 

Upon  the  hearing  of  the  case,  Lockwood,  Justice,  dismissed 
the  bill,  and  ordered  that  each  party  pay  his  own  costs  ;  from 
which  decision  the  complainant  has  appealed  to  this  Court,  and 
insists  on  a  reversal  of  the  decree  in  the  Court  below,  and  the 
entry  of  a  decree  in  his  favor  on  the  case  made  by  the  bill,  an- 
swers, exhibits,  proofs  and  evidence  embodied  in  the  record. 

David  J.  Bakee,  for  appellant: 

1.  The  decree,  or  license,  for  the  sale  of  the  lands  in  contro- 
versy, has  been  duly  made  by  a  Court  having  general  and  exclu- 
sive jurisdiction  in  the  case ;  and  the  questions  of  fact,  which 
the  Court  must  necessarily  have  decided  in  making  the  decree, 
are  res  judicatoe,  and  cannot  be  again  raised  on  the  present  oc- 
casion ;  and  it  was  not  competent  for  the  Court  to  inquire 
whether  or  not  there  was  property  of  John  Rice  Jones,  deceased, 
in  other  states  or  countries,  wherewith  his  debts  might  have 
been  paid.  As  the  Court  has  found  that  there  was  a  deficiency 
of  personal  assets,  and  that  a  sale  of  these  lands  was  necessary 
to  pay  the  debts  of  the  deceased,  and  as  no  fraud  is  shown  on 
the  part  of  Harvey  Clendinnin,  the  administrator,  either  in  ob- 
taining the  decree  or  in  the  making  the  sale  under  it,  the  neces- 
sity of  ordering  the  sale  cannot  be  inquired  into  in  this  case. 
The  general  principle  is,  that  a  judgment  at  law,  or  a  decree  in 
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chancery,  is  conclusive  of  all  the  facts  which  must  necessarily 
have  arisen  in  the  controversy.  1  Johns.  C.  R.,  543  ;  4  Scam- 
mon,  364 ;  3  Gilman,  626  ;  6  Wheaton,  109.  The  principle  that 
the  judgment  or  decree  of  a  Court  possessing  competent  juris- 
diction, shall  be  final  as  to  the  subject  matter  thereby  determin- 
ed, is  conceded  by  all,  and  can  admit  of  no  doubt;  the  principle, 
however,  extends  further :  it  is  not  only  final  as  to  the  matter 
actually  determined,  but  as  to  every  other  matter  which  the  par- 
ties might  litigate  in  the  cause,  and  which  they  might  have  de- 
cided. Le  Guen  vs.  Gouverneur  <&;  Kemble,  1  Johns.  Cases, 
436,  and  cases  there  cited.  A  surrogate  order  of  sale  in  New 
York,  of  real  estate  for  the  payment  of  debts,  cannot,  ordinarily, 
be  impeached  collaterally,  even  for  fraud.  20  Wend.  R.,  241. 
If  G,  W.  and  W.  P.  Jones  were  aggrieved  by  the  order  or  de- 
cree, they  should  have  taken  an  appeal.  Statutes  1833,  "  Wills," 
&c.,  104 ;  12  Wend.,  633  ;  Jackson  ex  dem.  McFaii  vs.  Craw- 
ford. 

2.  The  purchasers  of  these  lands,  and  the  complainant,  are 
strangers,  and  had  no  agency  in  obtaining  the  order  of  sale,  and 
as  no  fraud  is  brought  home  to  them,  or  notice  of  any,  they  can- 
not be  injuriously  affected  by  the  condition  of  the  estate  of  John 
Rice  Jones,  deceased  :  they  were  not  bound  to  look  beyond  the 
order  of  sale  by  the  Court.  The  principle  is,  that  a  purchaser 
of  land,  under  a  decree  of  Court  granting  a  license  to  sell,  is 
not  bound  to  look  beyond  the  decree.  Grignon's  Lessee  vs.  As- 
ton, 2  How.  U.  S.,  319;  5  Blackf,  328;  2  Peters,  169;  11 
Mass.,  227 ;  Coleman  vs.  McKinney,  3  J.  J.  Marsh.,  248 ;  7 
Mrss.,  292;  Leverett-ys.  Harris. 

3.  The  deed  from  John  Rice  Jones  to  his  sons,  George  W. 
Jones  and  William  P.  Jones,  is  a  fraudulent  conveyance,  and 
therefore  absolutely  null  and  void,  ah  initio,  as  to  pre-existing 
creditors.  The  principle  laid  down  is,  that  a  voluntary  convey- 
ance, when  the  grantor  is  indebted  at  the  time  of  its  execution, 
is  fraudulent ;  and  that  all  fraudulent  conveyances  are  void  as 
to  those  whom  they  were  intended  to  defraud.  1  Fonb.,  B.  1, 
ch.  4,  sec.  12 ;  Story's  Eq.  Juris.,  sees.  352,  382 ;  Revised  Stat- 
utes 1833;  Newland  on  Con.,ch.  23,  pp.383,  387;  2  Kent,  440, 
and  following  ;  2  Black.,  296,  and  note.  A  conveyance  is  fraud- 
ulent under  the  statute  of  13  Eliz.,  ch,  6,  where  the  same  is 
voluntarily  made,  the  grantor  being  indebted  at  the  time  it  was 
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executed.  A  fraudulent  intent  will  be  presumed,  from  the  fact 
that  the  party  conveying  was  indebted  at  the  time  the  convey- 
ance was  executed.  Gilmore  vs.  N.  Am.  Land  Co.,  Peters'  C. 
C.  E.,  460  ;  Sands  et  al.  vs.  Codwise  et  al.,  4  Johns.,  536.  Ev- 
ery conveyance  not  made  on  consideration  valuable  in  law,  is 
void  as  to  pre-existing  creditors.  Sexton  vs.  Wheaton,  8  "Wheat., 
229  ;  1  Amer.  Leading  Cases,  52.  A  voluntary  conveyance  as 
to  pre-existing  creditors  is,  per  se,  fraudulent  and  void.  Volun- 
tary conveyances  are  void  as  to  creditors  ;  and  in  relation  to 
pre-existing  debts,  neither  the  amount  of  the  debts,  the  value 
of  the  property,  nor  the  intention,  is  material ;  but  the  convey- 
ance is  fraudulent,  j!9er  se.  Hanson  vs.  Buckner,  4  Dana  251  • 
Miller  vs.  Thompson,  3  Porter,  198,  21 Y.  In  the  case  of  Eead 
vs.  Livingston,  3  John.  C,  481,  it  was  declared  that  the  rule 
had  no  qualifications  whatever ;  and  that  a  voluntary  conveyance 
is  fraudulent  in  respect  to  existing  debts,  by  presumj^tion  of  law 
without  regard  to  the  amount  of  the  debts,  the  extent  of  settle- 
ment, or  the  circumstances  of  the  party.  See,  also,  Moore  vs. 
Spence,  6  Jud.  Ala.,  506;  Castillo  vs.  Thompson,  9  Jud.  Ala. 
937;  O'Daniel  vs.  Crawford,  4  Devereaux,  197;  Chapin  vs. 
Pease,  10  Connecticut,  69  ;  Parsons  vs.  McKnight,  8  N.  H.  35  • 
Gunn  vs.  Butler,  18  Pick.,  248  ;  How  vs.  Ward,  4  Greenleaf 
195 ;  1  Dana,  532.  In  all  cases  of  fraudulent  conveyances  as 
to  pre-existing  creditors,  fraud  is  a  question  of  law,  and  not  of 
fact.  Beers  vs.  Botsford,  11  Conn.,  369  ;  Sherwood  vs.  Mar- 
wick,  5  Greenleaf,  295  ;  Gardner  Bank  vs.  "Wheaton,  8  Green- 
leaf,  373.  A  gratuitous  conveyance  is  always  void  as  against 
creditors.  Eoberts  on  Fraudulent  Conveyances,  450-1-2^  and 
591-596.  The  relation  of  debtor  and  creditor  between  Pierre 
Choteau  and  John  Eice  Jones  commenced  at  the  time  of  exe- 
cuting the  administration  bond,  at  least  so  as  to  entitle  "the  for- 
mer to  contest  the  validity  of  the  deed  to  the  sons  of  the  latter 
4  Greenleaf,  195,  Howe  vs.  "Ward  ;  also  Twyne's  case,  2  Coke 
80.  ' 

4.  An  administrator,  having  obtained  license  from  the  proper 
Court,  may  sell  lands  fraudulently  conveyed  by  the  intestate 
during  his  life,  and  out  of  the  proceeds  pay  the  debts  of  his 
creditors.  The  principle  as  laid  down  is,  that  were  a  man  in- 
debted makes  a  voluntary  conveyance  to  a  child,  without  a  con- 
sideration, and  dies  indebted,  such  conveyance    is    fraudulent 
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and  the  lands  conveyed  shall  be  considered  as  part  of  his  estate 
after  his  death,  for  the  benefit  of  his  creditors.  Townshend  vs. 
Windham,  2  Ves.,  10.  A  fraudulent  estate,  created  to  defeat 
creditors,  is  as  no  estate  in  judgment  of  law.  Jackson  vs. 
Burgott,  10  Johns.,  457,  {per  curiam^  and  there  cited  Term- 
or's case,  2  Coke,  7Y,  and  Twyne's  case,  2  Coke,  80,  In  the 
case  of  the  Manhattan  Co.  vs.  Osgood,  reported  15  Johns.,  162, 
Yates,  J.,  said  :  "  Tf  lands  were  conveyed  voluntarily,  and  with- 
out consideration,  by  the  defendant,  she  being  indebted  at  the 
time,  it  was  illegal.  If  such  conveyances  are  fraudulent  and 
void,  the  fee  remains  in  the  defendant ;  and  as  to  her  creditors, 
it  was  the  same  as  though  she  had  never  conveyed,"  (and  the 
case  there  cited).  A  voluntary  conveyance,  by  a  grantor,  who 
at  the  time  of  making  it  is  insolvent,  is  void  as  respects  credi- 
tors ;  and  the  land,  after  the  death  of  the  grantor,  is  assets  by 
descent  or  devise,  in  the  hands  of  his  heirs,  or  the  devisees  of 
the  residuum  of  his  estate.  Ibid.  In  the  case  of  Drinkwater 
vs.  Drinkwater,  4  Mass.,  354,  Parsons,  J.,  delivered  the  opinion 
of  the  Court :  "  That  when  the  estate  is  not  insolvent,  a  creditor 
may  have  the  benefit  of  the  estate  fraudulently  conveyed,  in  two 
ways:  he  may  recover  judgment  against  the  administrator,  and 
may  extend  his  execution  on  the  estate ;  or,  the  administrator 
having  obtained  license,  may  sell  the  estate  at  public  auction, 
and  out  of  the  proceeds  may  satisfy  the  creditors.  If  the  lands 
are  liable  to  the  payment  of  the  intestate's  debts,  the  adminis- 
trator may  lawfully  sell  them  on  license,  whether  they  are  in  the 
possession  of  the  heirs,  or  if  his  alienee  or  disseizor  ;  for  no  sei- 
zin of  the  heir,  or  of  the  alienee,  or  of  his  disseizor,  can  defeat 
the  naked  authority  of  the  administrator  to  sell  on  license." 

In  Connecticut,  the  Courts  have  determined,  "  that  property 
fraudulently  conveyed,  is  assets,  which  the  administrator  is 
bound  to  inventory,  if  he  knows  of  it,  and  is  entitled  to  recov- 
er," Minor  vs.  Mead,  3  Conn.,  289  ;  Rooth  vs.  Patrick,  8  Conn., 
106;  11  Conn.,  283.  An  administrator  cannot  sell  real  estate 
for  the  payment  of  debts,  unless  the  intestate  died  seized  of  it, 
or  had  fraudulently  conveyed  it  away,  or  was  colorably  and 
fraudulently  disseized  of  it.  "Willard  vs.  Nason,  5  Mass,,  240  ; 
Drinkwater  vs.  Drinkwater,  4  Mass.,  354.  An  executor  or  ad- 
ministrator has  no  interest  in  the  real  estate  of  the  deceased ; 


he  cannot  intermeddle  therewith  ;  he  cannot  maintain  an  action 
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to  recover  possession  or  seizin  of  real  estate;  nor  can  he  defend 
in  a  real  action.     A  recovery  in  a  real  action  cannot  prejudice 
the  creditors;  his  right  to  sell  on  license  remains  the  same  after 
as  before   the  recovery.     Drinkwater  vs.  Drinkwater,  4  Mass., 
354;  Henshaw  vs.  Blood,  1    Mass.,  35;  Gibson  vs.  Farley,  16 
Mass.,  280;  Stearns  vs.   Stearns,  1  Pickering,  157;  Bridgewater 
Co.  vs.    Bookfield,  3   Cowen,    299 ;  Dean    vs.  Dean,    3  Mass., 
258  ;  also  5  Mass.,   240.      An  administrator  is  a  trustee  to  credi- 
tors, and  may  avoid  a  fraudulent  conveyance,  for  the  benefit  of 
such  creditors.      Thompson  vs.  Palmer,  2  Richardson's  Eq.,  32  ; 
Neal  vs.  Haythrop,  3  Bland,  551 ;  Gibbons  vs.  Peeler,  8  Pick., 
254  ;  Holland   vs.  Cruft,  20    Pick.,    321  ;  White   vs.  Brown,  2 
Car.  Law  Rep.,   449  ;  Boston  Bank  vs.  Minot,  3  Met.,  507.     In 
Pennsylvania,  it  is  settled,  that  the  administrator  of  an  insol- 
vent's estate  may  set  aside  a  fraudulent   conveyance,  as  he  is  in 
such  a  case  a  trustee  for  creditors.     Buchler  vs.  Gloninger,  2 
Watts,    226;  StcM-art  vs.   Kearney,  6  Watts,  453;    Welsh   vs. 
Bekey,  1  Pennsylvania,  57  ;  Englebert  vs.    Blanjot,  2  Wharton, 
240.     The  same  principle  is  now  held  by  the  Courts  in  ISTew 
York.     Babcock  vs.  Booth,  2  Hill,  182  ;    Brownell  vs.    Curtis, 
10  Paige,  210.     The   administrator  is  the  rej^resentative  of  the 
creditors,  &c.,  11   Conn.,  288.      He  is  trustee  for  the  creditors, 
12  Wend.,  543 ;  3  Bac,  Ab.,  "  Fraud  Con."     There  is  no  pri- 
vity between  an  administrator  and  an  heir  or  devisee.     1  Munf., 
446  ;    2  Peters,   523.     Property   of  a   debtor,    which  might  be 
levied  on  and  sold  under  execution,  may  be  sold  on  license  or 
order  granted  to  his  executor  or  administrator.     5   Ohio  R.,  71, 
Price  vs.  Myers  et  al.     The  voluntary  donee  may  be  charged  as 
executor  de  son  tort,  if  he  take  possession  of  the  goods  after  the 
decease  of  the  donor.     Rob.  on  Fraud.   Con.,  693-4-5,  and  ca- 
ses there   referred  to.     When  he  takes  possession  after  grant  of 
administration  or  probate,  the  righful  administrator  or  executor 
may  sue  for  the  goods,  or  they  may  be  treated  as   assets  in  his 
hands.      1  Ves.,  Peacock  vs.  Monk.     One  of  the  badges,  evi- 
dence of  the  fraud  in  the  conveyance,  is  mentioned,  its  being 
executed  by  the  grantor  on  the    same  day  with  his  will.     "A 
deed,  with  a   consideration  merely  nominal,  will,   as  it  respects 
creditors,  be  treated  as  voluntary."      4  Wash.   C.  C.    R.,  133, 
Ridgeway  vs.  Underwood ;  see  Gooch's  case,  3  Coke,  part  4, 
p.  60  :    "  For  fraud  and  covin,  because  they  are  odious,  are  so 
40 
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privately  and  secretly  hatched  in  a  hollow  tree,  in  arhore  cava 
et  opaca^  and  so  artificially  covered  and  concealed,  that  the  par- 
ty grieved  has  no  means  to  find  or  knovt^  it,"  &c. 

5.  The  deed  of  conveyance  from  John  Rice  Jones  to  George 
"W.  Jones  and  William  P.  Jones,  is  void  as  to  the  lands  in  Madi- 
son county,  because  of  the  uncertainty  in  the  description ;  which 
is,  "two  entire  sections  of  land,  lying  and  situate  in  the  Marine 
Settlement,  and  state  of  Illinois." 

6.  The  purchasers  from  George  W.  Jones  are  not  innocent 
purchasers  without  notice.  The  law  fastens  notices  upon  them, 
and  adjudges  them  to  be  cognizant  of  the  character  of  the  title 
of  their  grantor.  They  are  presumed  to  have  known  that  the 
lands  given  by  John  Rice  Jones,  at  his  death,  to  his  sons,  were 
subject  to  the  payment  of  his  debts.  The  general  rule  is,  that 
whatever  is  sufficient  to  put  the  party  upon  inquiry,  is  good  no- 
tice. Where  a  party  has  knowledge  of  the  facts,  he  has  notice 
of  the  legal  consequence  resulting  from  those  facts.  The 
Ploughboy,  1  Gallis.  C.  0.  R.,  41  ;  Pratt  -m.  St.  Clair's  Heirs, 
6  Ohio  Rep.,  93  ;  2  Sugden  on  Vendors,  335,  336,  ch.  IT.  No 
principle  is  better  established,  than  that  a  purchaser  must  look 
to  every  part  of  the  title  which  is  essential  to  its  validity.  Brush 
vs.  Ware,  15  Peters,  U.  S.,  93.  When  a  purchaser  cannot 
make  out  his  title  but  through  a  deed  which  leads  to  a  fact,  he 
will  be  effected  with  notice  of  that  fact.  Mertins  vs,  Joliffe, 
Amb.,  311.  In  all  cases  where  a  purchaser  cannot  make  out  a 
title  but  by  a  deed  which  leads  to  another  fact,  he  shall  be 
deemed  cognizant  of  that  fact.  Duncli  vs.  Bennett,  2  Ch.  Cas., 
246 ;  1  Story  Eq.  Juris.,  ch.  7,  sec.  399 ;  2  Fonb.  Eq.,  B.  2  ch. 
6,  sec.  3,  and  note  rri.  That  which  shall  be  sufficient  to  put  the 
party  upon  inquiry,  is  notice.  13  Yes.,  120.  Also,  see  Dunch 
'cs.  Kent,  1  Yern.,  319. 

The  law  requires  reasonable  diligence  in  a  purchaser  to  as- 
certain any  defect  of  title.  Bat  when  such  defect  is  brought  to 
his  knowledge,  no  inconvenience  will  excuse  him  from  the  utmost 
scrutiny.  He  is  a  voluntary  purchaser  ;  and  having  notice  of  a 
fact  which  casts  a  doubt  on  the  validity  of  his  title,  the  rights  of 
innocent  persons  are  not  to  be  prejudiced  through  his  negligence. 
Brush  vs.  Ware,  15  Peters,  U.  S.,  93;  Jackson  vs.  Livingston^ 
10  Johns.,  3T4 ;  Willis  vs.  Bucher,  2  Binn.,  455 ;  see  1  Hoffman's 
Ch.  Rep.,  153.     Lis  pendens  is  notice  to  a  purchaser.     1  Story 
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Eq.  Juris.,  chap.  T,  sec.  405 ;  2  Siig.  on  Yendors,  chap.  17,  sec. 
3.  Every  man  shall  be  presumed  to  have  notice  of  a  decree 
whereby  his  own  title  is  affected.  Fonbl.  Eq.,  E  3,  ch.  3,  sec. 
1,  note  et  seq. ;  1  Story  Eq.  Juris.,  sec.  406.  A  deed  fraud- 
ulent on  the  part  of  the  grantor  may  be  avoided,  though  the 
grantee  to  a  hona  fide  purchaser,  and  ignorant  of  the  fraud.  2 
Johns.,  Ch.  R.,  41,  42,  etseq.  A  purchaser  without  notice  from 
a  voluntary  grantee,  is  not  protected.  2  Fonbl.  Eq.,  212,  n. 
"The statute  13  Eliz.  was  made  to  protect  creditors  from  fraud- 
ulent conveyances ;  and  the  original  deed  being  utterly  void  as 
to  them,  the  grantee  can  make  no  valid  conveyance,  for,  so  far 
he  has  no  title."  The  proviso  in  the  act  applies  only  to  the  ori- 
ginal deed  and  saves  it  when  made  a  hona  fide  purchaser,  for 
a  valuable  consideration,  however  fraudulent  the  intention  of  the 
grantor.  But  such  hona  fide  conveyance  by  the  fraudulent 
grantee,  is  not  so  protected ;  and  the  policy  of  the  act  would 
be  defeated  by  such  extension,  &c.  If  the  debtor  himself  sells 
fairly,  he  acquires  means  to  discharge  his  debts,  and  it  may  be 
presumed  he  will  so  apply  them.  If  his  fraudulent  grantee  be 
enable  to  sell,  the  grantor  cannot  call  those  proceeds  out  of  his 
hands,  and  the  grantee  can  either  appropriate  them  to  his  own 
use,  or  to  any  such  trust  upon  which  the  conveyance  may  have 
been  made. 

Y.  The  fact  that  the  deeds  of  conveyance  for  the  lands  in  con- 
troversey,  from  Harvey  Clendinnin,  the  administrator  of  John 
Rice  Jones,  deceased,  to  Pierre  Menard,  jr.,  and  to  the  complain- 
ant, were  not  recorded  in  Madison  county  before  those  from  G. 
"W.  Jones  to  certain  of  the  defendants,  is  not  material,  because  : 
The  claimant  does  not  derive  title  from  Gr.  "W.  Jones,  or  any  one 
claiming  under  him.  Lessee  of  Sicard  vs.  Davis  et  al.,  6  Pe- 
ters, 124;  Rev.  Statutes  1833,  sec.  5.  The  recording  acts  ap- 
ply only  to  such  as  have  obtained  a  subsequent  deed  from  the 
same  person  who  executed  a  prior  one.  Rev.  Laws  of  1833, 
page  58Y,  sec.  5.  Where  an  executor  sold  and  conveyed  by 
deed  testators's  land,  by  a  power  derived  from  the  testator's  will 
and  afterwards  the  heir  entered,  and  sold  by  deed  the  same  land, 
without  notice  of  the  executor's  sale  and  conveyance,  it  was 
adjudged  that  the  last  conveyance  was  void,  as  the  heir  never 
had  any  estate,  which  he  could  dispose  of,  and  that  the  regis- 
try of  the  deed  was  immaterial.     1  U.  S.  Dig.    Supp.,  800,  sec. 
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221;  Herbemont  w.  Bostick,  2  Brevard,  J:35,  George  W. 
Jones  had  no  title  to  convey  away,  as  against  the  creditors  of 
John  Rice  Jones,  deceased,  or  as  against  the  purchasers  under 
the  order  of  the  Circuit  Court,  at  the  sale  made  by  his  admin- 
istrator. The  recording  act  applies  only  to  the  purchasers  of 
the  title,  asserted  by  virtue  of  the  conveyance,  and  to  creditors 
of  the  party  who  made  it.  The  same  general  terras  are  appli- 
ed to  creditors  ;  and  to  purchasers  and  surety  the  word  credit- 
ors can  mean  only  creditors  of  the  vendor.  Dicit  Marshall,  6 
Peters,  139. 

8.  The  purchase  of  the  lands  by  George  "W.  Jones,  at  the  sale 
made  by  the  Auditor  of  state,  January  19,  1833,  on  account  of 
the  non-payment  of  the  taxes  assessed  for  1832,  did  not  change 
or  strengthen  his  title.  He  held  by  the  same  title  after  as  before 
such  purchase.  Douglass  vs.  Dangerfield,  10  Ohio  Rep.,  152  ; 
Pratt  V8.  St.  Clair's  Heirs,  6  Ohio,  93  ;  Stiver  m.  Stiver's  Heirs, 
8  Ohio,  217  ;  4  Johns.  Rep.,  565,  Sands  et  al.,  vs.  Codwise  et  al. 

9.  The  Court  of  Chancery  will  entertain  jurisdiction  of  a 
case  where  it  is  sought  to  set  aside  a  deed,  or  have  cancelled  a 
deed  or  instrument  that  may  throw  a  cloud  of  suspicion  over 
the  title  or  interest  of  the  complainant.  2  Story  Eq.  Juris.,  sees. 
694-5-6-8,  700-702;  2  Blackf,  295,  Freakes  vs.  Brown.  A 
purchaser  at  sheriff's  sale  is  not  a  subsequent  purchaser,  under 
27  Eliz.,  and  on  that  ground  entitled  to  question  a  prior  volun- 
tary conveyance,  but  as  the  creditor  under  13  Eliz.,  and  stands  in 
the  place  of  the  creditor  upon  whose  judgment  the  land  was 
sold.  Lessee  of  Ridgway  vs.  Underwood,  4  Wash.  C.  C.  R., 
129.  A  purchaser  under  a  judgment  creditor  is  entitled  to  the 
benefit  of  the  statute  of  frauds.  2  Johns.  Ch.  R.,  50,  Hiklreth 
vs.  Sands.  When  the  statute  gives  the  principal  remedy,  it 
gives  the  incident  remedy.  "  A  purchaser  at  a  sheriff's  sale 
under  the  judgment  of  a  creditor,  is  entitled  to  the  benefit  of 
the  statute  of  frauds,  equally  as  the  creditor  himself,  and  may 
support  a  bill  to  set  aside  a  previous  fraudulent  conveyance." 
14  Johns.  R.,  493,  Sands  vs.  Hildreth.  In  the  case  of  Roberts 
vs.  Anderson,  3  Johns.  Ch.  R..  377-8-9,  this  doctrine  is  fully 
considered  and  recognized  as  the  established  and  unquestiona- 
ble construction  of  the  1 3  Eliz. 

Wm.  Maetin,  with  whom  was  Seth  T.  Sawyee,  for  appel- 
lees : 
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A  purchaser  for  a  valuable  consideration,  from  a  voluntary- 
grantee,  will  hold  as  against  a  grantee  from  the  first  grantee,  for 
a  fall  consideration.  3  Johns.  C.  R.,  377-8 :  18  Johns.  R.,  515 
and  513.  To  set  aside  a  deed  for  fraud  against  creditors,  the 
bill  must  allege  fraud  and  insolvency,  and  a  want  of  other  prop- 
erty with  which  to  pay  the  creditor.  Which  fact  must  be  admit- 
ted or  proved.  The  voluntary  deed  from  John  Rice  Jones  to 
his  sons,  was  good  as  a  voluntary  deed.     6  Cond.  Q.  S.  R.,  270 ; 

6  Wend.,  588.  The  grantor  must  be  insolvent  when  the  vol- 
untary deed  was  made,  and  to  impeach  it,  fraud  must  be  charged 
and  proved.  6  Paige's  C.  R.,  62  and  526 ;  1  Wendell,  300  ;  7 
ibid,  437;  1  Fet.  Digest,  369,  sec.  91 ;  ibid,  82,  sec.  53  ;  2  Pet. 
Digest,  367,  sees.  71,  72. 

An  administrator  cannot  take  an  order  to  sell  land  which  had 
been  fraudulently  or  voluntarily  conveyed  away  by  the  intestate. 

7  Johns.,   160;  1  Brockenbrough,  500;  Yelverton,  196;  1  Sal- 
■  keld,  318;  1   and  2  Vermont,  333  ;  4  Blackford,  141  to  145  ;  6 

Harris  and  Johnson,  61.  To  subject  land  voluntarily  conveyed 
to  the  payment  of  the  debts  of  creditors,  a  bill  should  be  filed, 
praying  that  the  heirs  or  grantees  should  pay  the  creditors  the 
value  of  the  lands  conveyed,  or  that  the  lands  shall  be  sold  for 
that  purpose.  2  Brockenbrough,  132-3  ;  5  Ohio,  79 ;  1  Barber 
and  Plarrington's  Digest,  343,  sec.  26. 

This  bill,  which  is  a  bill  by  a  purchaser,  under  the  administra- 
tor, to  set  aside  a  voluntary  deed,  and  not  to  subject  the  lands  to 
the  payment  of  debts,  cannot,  on  the  above  principles,  be  sus- 
tained. 

Opinion  by  Treat,  C.  J. : 

We  are  not  prepared  to  decide  that  the  deed  from  John  Rice 
Jones  to  George  W.  Jones  and  William  P.  Jones,  was  void,  as 
respects  the  premises  in  question,  because  of  uncertainty  in  the 
description.  There  are  references  in  the  deed  by  which  the 
lands  can  be  ascertained  and  distinguished.  It  is  stated  in  the 
conclusion  of  the  description  that  the  lands  are  "  all  situated  in 
the  state  of  Illinois,  and  patented  to  the  said  John  Rice  Jones." 
These  words  must  be  understood  as  applying  to  all  of  the  lands 
intended  to  be  conveyed.  If  so,  the  description,  unconnected 
with  the  other  lands  included  in  the  deed,  reads,  "  two  entire 
sections  of  land,  lying  and  situate  in  the  Marine  Settlement,  and 
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state  of  Illinois,  and  patented  to  the  said  John  Rice  Jones." 
This  description  points  directly  to  the  evidence  by  which  the 
two  sections  can  be  located.  It  is  not  pretended  but  that  the 
Marine  Settlement  was  a  locality  well  known  when  the  deed 
was  executed,  and  that  the  lands  in  dispute  were  situated  within 
its  limits.  By  an  examination  of  the  proper  records,  it  could  be 
ascertained  what  lands  in  that  settlement  were  patented  to  the 
grantor.  If  but  two  entire  sections  were  there  entered  by  him, 
the  precise  locality  and  description  of  the  lands  designed  to  be 
granted  would  be  rendered  definite  and  certain.  If  no  lands 
were  entered  by  him  in  the  settlement,  or,  if  any,  more  than  two 
full  sections,  it  might  be  that  the  grant,  as  to  the  two  sections  of 
land,  would  be  void,  because  no  locality  could  be  given  them 
consistent  with  the  description  and  references  contained  in  the 
deed.  There  is  no  allegation  in  the  bill  that  these  particular 
sections  were  not  patented  to  the  grantor,  nor  any  allegation 
denying  an  intention  on  his  part  to  convey  them.  On  the  con- 
trary, the  bill  distinctly  states  that  they  were  patented  to  him. 
The  complainant  makes  no  case  requiring  the  defendants  to 
prove  that  these  sections  were  designed  to  be  embraced  by  the 
grant.  The  deed  must  be  considered  as  including  the  lands  in 
controversy. 

But  the  deed,  as  clearly  appears  on  its  face,  was  a  voluntary 
conveyance.  Although  valid  between  the  parties,  it  was  fraud- 
ulent and  void  as  against  pre-existing  creditors  of  the  grantor  (a). 
Pierre  Choteau  was  such  a  creditor,  within  the  true  intent  and 
meaning  of  the  statute.  The  liability  which  resulted  in  the 
judgment  against  him  as  the  security  of  the  grantor,  was  incur- 
red several  years  before  the  execution  of  the  deed.  The  rela- 
tion of  debtor  and  creditor  between  principal  and  surety,  so  as 
to  entitle  the  latter  to  avoid  a  voluntary  conveyance  made  by 
the  former,  commences  at  the  date  of  the  obligation  by  which 
the  surety  becomes  bound,  and  not  from  the  time  he  makes  pay- 
ment. Howe  vs.  Ward,  4  Greenleaf,  195 ;  Thompson  vs. 
Thompson,  19  Maine,  241;  Carlisle  m.  Rich,  8  'New  Hamp- 
shire, 44.  The  surety  had  an  undoubted  right,  on  recovering  a 
judgment  against  the  administrator,  which  the  personal  estate 
to  be  found  in  this  state  was  insufiicient  to  pay,  to  proceed  in 
equity  to  set  aside  the  conveyance,  and  subject  the  lands  to  the 
payment  of  the  judgment.     McDowell  vs.  Cochran,  ante,  31. 

(a)  Bay  vs.  Cook,  81  HI.  R.,  347. 
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It  is  contended  that  an  administrator  may,  for  the  benefit  of 
creditors,  impeach  a  vohintary  conveyance  made  by  his  intes- 
tate.    We  are  satisfied  that  this  position  cannot  be  sustained.  An 
administrator  is  authorized  by  statute,  after  he  has  exhausted 
the  personal  estate  in  the  payment  of  debts,  to  apply  to  the  Cir- 
cuit Court,  and  obtain  leave  to  sell  so  much  of  the  real  estate  of 
vs^hich  the  intestate  "  died  seized^-''  as  will  be  sufficient  to  dis- 
charge the  residue  of  the  debts.     John  Rice  Jones  did  not  die 
seized  of  the  premises  in  question.     The  title  had  forever  pas- 
sed out  of  him.     The  deed  was  binding  upon  all  the  world  but 
creditors,  and  subsequent  hona  fide  purchasers  («).     They  alone 
could  defeat  the  estate  of  the  grantees.     The  deed  was  good 
against  the  heirs  and  personal  representatives  of  the  grantor. 
The  former  could  take  no  greater  estate  than  their  ancestor  had  ; 
the  latter  could  assert  no  greater  right  than  his  intestate  might 
have  done.     An  administrator  is  not  the  agent  or  trustee  of  cre- 
ditors,  for   the   purpose  of    avoiding  a  fraudulent  conveyance. 
He  is  the  representative  of   the  intestate,  and  succeeds  to  his 
rights  and  interests.     He  stands  in  his  place,   and  is  bound  by 
his  acts.     Whatever  was  binding  on  the  intestate  is  binding  on 
his  administrator.     He  is  clothed  with  no  greater  power  than 
the   intestate    possessed.      He  can  no  more  call  in  question  a 
voluntary  deed  than  could  the  intestate  himself.     His  powers, 
in  the  absence  of  statutory  regulation,  are  confined  to  the  per- 
sonal estate.     His   authority  to  sell  the  real  estate  is  derived 
from  statute,  and  that  restricts  him  to  real  estate  of  which  the 
intestate  was  seized  at  the  time  of  his  death  ;  in  other  words,  to 
such  real  estate  as  the  intestate,  while  in  hfe,  had   the  right  to 
alien  and.  convey.     The  following  cases  are  direct  to  the  point, 
that  an  administrator  cannot  take  advantage  of    a  fraudulent 
conveyance  made  by  his  intestate  (5).  Hawes  vs.  Leader,  Yelver- 
ton,  196  ;  Osborne  vs.  Moss,  1  Johnson,  161  ;  Dorsey  vs.  Smith- 
son,  6  Harris  and  Johnson,  61 ;  Lassiter  vs.  Cole,  8  Humphrey, 
621 ;  Commonwealth  vs.  Richardson,  8  B.  Monroe,  81 ;   Peaslee 
vs.  Barney,  1  D.  Chipman,  381  ;  Bank  vs.   Burke,  4  Blackford, 
141.     The  decisions  in  Massachusetts,  to  the  eff'ect  that  an  ad- 
ministrator may,  as  trustee  of  creditors,  obtain  license  to  sell 
real  estate  fraudulently  conveyed  by  his  intestate,   are  founded, 
on  a  statute  expressly  declaring  that  real  estate,  thus  conveyed, 
shall  be  liable  for  the  payment  of  the  debts  of  the  grantor,  and 

(a)  Lawry  vs.  Orr,  1  Gil.  R.  85 ;  McDowell  vs.  Cochran,  ante,  34. 

(b)  Alexander  vs.  Tarns,  13  111.  R.  226 ;  Ballintine  vs.  Beel,  3  Scam.  E.  204. 
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may  be  recovered  and  applied  in  the  same  manner  as  the  lands 
of  which  he  died  seized,  in  ease  the  personal  estate  is  not  suffi- 
cient to  discharge  the  debts.  See  the  statutes  of  Massachusetts 
for  1805,  ch.  90,  sec.  5 ;  and  Martin  vs.  Eoot,  17  Mass.,  222. 
The  cases  of  Babcock  vs.  Booth,  2  Hill,  181,  and  Brownell  vs. 
Curtis,  10  Paige,  210,  are  also  founded  on  special  provisions 
of  statute.  These  decisions  all  show  that,  independent  of  the 
peculiar  statutes  on  which  they  are  based,  an  administrator  pos- 
sesses no  power  to  avoid  the  voluntary  deed  of  his  intestate. 
The  Courts  in  Connecticut  decide  that  an  administrator  has 
the  power,  but  the  weight  of  authority  is  decidedly  the  other 
way. 

But  these  general  remarks,  respecting  the  powers  of  an  ad- 
ministrator, must  be  understood  as  applicable  to  the  case  of  a 
direct  proceeding  or  attempt  on  his  part  to  set  aside  a  fraudu- 
lent conveyance,  and  not  to  cases  where  creditors  and  purcha- 
sers have  a  right  to  conclude  that  the  intestate  died  seized  of  the 
premises,  which  the  administrator  has  been  licensed  to  sell.      In 
this  case,  it  does  not  follow  that  the  purchasers  at  the  sale  ty 
the  administrator,  acquired   no  title  as  against  the  grantees  of 
John  Rice  Jones.     This  is  not  a  contest  between  the  adminis- 
trator and  those  grantees,  in  which  the  former  is  attempting  to 
avoid   the  voluntary  conveyance,  and  subject  the  lands  to  the 
payment  of  the    debts  of  the   grantor.     The  deed  was  not  so 
acknowledged  or  proved  as  to  be  entitled  to  be  recorded.     By 
the  act  of  the  19th  of  February,   1819,  conveyances  executed 
in  another  state,  of  lands  situated  in  this  state,  were  required  to 
be  acknowledged  by  the  grantor,  or  proved  by  one  of  the  sub- 
scribing witnesses,  before  a  Judge  of  a  superior  Court,  a  mayor 
or  chief  magistrate  of  a  city,  or  clerk  of  a  county  Court,  and 
certified  under  the  common  seal  of  the  city  or  county,  and  re- 
corded within  twelve  months  after  the  execution  thereof.     The 
act   of   the   30th  of    Decetnber,  1822,  authorized    convevances 
made  in  another  state,  and  acknowledged  or  proved  in  confor- 
mity to  the  laws  of  such  state,  to  be  admitted  to  record  in  this 
state.     This  deed  was  not  acknwledged    or  proved    according 
to  the  provisions  of  the  law  of  1819.     That  act  conferred  no  au- 
thority on  a  notary  public  to  take  and  certify  the  acknowledg- 
ment or  proof.     But  if  the  notary  had  the  authority,  his  certifi- 
cate was  clearly  defective.    He  did  not  certify  that  the  execution 


DECEMBER  TERM,  1849.  321 

Choteau  vs.  Jones  et  al. 

of  the  deed  was  proved  by  the  oaths  of  the  subscribing 
witnesses ;  but  merely  stated  that  the  subscribing  witnesses 
appeared  before  him,  and  acknowledged  that  the  grantor  ex- 
ecuted the  deed  in  their  presence.  Nor  is  there  any  evidence 
in  the  case  to  show  that  the  execution  of  the  deed  was  proved 
in  pursuance  of  the  laws  of  Missouri,  so  as  to  entitle  it  to  be 
recorded  under  the  act  of  1822.  The  deed,  then,  was  not  pro- 
perly admitted  to  record.  The  registration  of  an  unacknowl- 
edged deed  gives  it  no  additional  validity  or  eifect.  It  is  not 
even  implied  notice  of  the  existence  of  the  deed  {a).  The  grantees, 
therefore,  failed  to  comply  with  the  requisitions  of  the  registry 
laws,  so  as  to  give  the  administrator,  creditors  and  purchasers 
notice  of  the  grant  to  them.  The  personal  estate  of  the  grantor 
was  not  sufficient  to  discharge  the  claims  established  against  the 
administrator ;  and  the  title  papers  of  the  intestate  and  the  pub- 
lic records  showed  that  he  died  seized  of  the  lands  in  question. 
In  this  state  of  case,  the  administrator  made  application  to  the 
Circuit  Court  for  an  order  to  sell  the  premises.  The  grantees 
were  heirs  of  the  intestate,  and,  as  such,  had  notice  of  and  were 
parties  to  the  proceeding.  They  failed  to  appear  and  disclose 
or  assert  any  claim  to  the  lands.  Creditors  and  purchasers  had 
the  right  to  conclude,  and  to  act  on  the  conclusion,  that  the 
lands  belonged  to  John  Rice  Jones  at  the  time  of  his  death  ;  and 
that  George  W.  Jones  and  William  P.  Jones  had  no  other  inter- 
est therein  than  as  heirs  at  law  of  their  father.  Under  all  of 
these  circumstances,  it  would  be  grossly  inequitable  to  allow 
them  now  to  set  up  the  voluntary  deed  against  purchasers,  who 
paid  a  full  consideration  for  the  lands,  without  any  notice,  actu- 
al or  constructive,  of  the  prior  grant.  If  the  complainant  had 
purchased  the  premises  from  the  grantor,  for  a  valuable  consid- 
eration, and  without  notice  of  the  voluntary  grant ;  or,  if  sub- 
sequent to  the  death  of  the  grantor,  he  had,  in  like  manner,  pur- 
chased from  his  heirs,  there  could  not  be  a  question  but  he  would 
hold  the  lands  as  against  the  voluntary  grantees.  And  this  case, 
in  principle,  is  not  distinguishable  from  those.  The  sale  is  not 
sustained  on  the  ground  that  an  administrator  may  avoid  a  fraud- 
ulent grant,  but  for  the  protection  of  honest  creditors  and  ho- 
nafide  purchasers.  Their  rights  ought  to  be  regarded  as  more 
sacred  than  those  of  grantees  who  paid  nothing  for  the  lands, 
and  who  failed  to  register  their  title  until  purchasers  had  paid 

(a)  See  Reed  vs.  Kemps,  16  111.  R.,  451  and  notes  ;  Story's  Eq.  Jur.,  sec.  404. 
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the  consideration  money,  and  the  judgment  of  the  creditor  had 
been  satisfied.  The  purchasers  at  the  sale  of  the  administrator 
succeeded  to  all  of  the  rights  of  the  creditor,  in  fraud  of  whom 
the  conveyance  was  made ;  and  they  are  entitled  to  the  benefit 
of  the  statute  of  frauds  equally  as  the  creditor  himself.  Hil- 
dreth  ys.  Sands,  2  Johnson's  C.  R.,  36;  Ridgway  vs.  Under- 
wood, 4r  Washington's  C.  C.  E..,  129  ;  Sands  vs.  Hildreth,  14 
Johnson,  493. 

The  purchase  of  a  portion  of  the  land  by  George  W.  Jones, 
at  a  sale  for  taxes,  did  not  strengthen  his  title.  That  purchase 
was  made  prior  to  the  sale  by  the  administrator.  He  was  then 
one  of  the  owners  of  the  land,  and,  as  such,  bound  to  pay  the 
tax  assessed  upon  it.  The  purchase  was  but  a  mode  of 
paying  the  taxes  legally  chargeable  against  him.  He  admits  in 
his  answer  that  he  sufiered  the  land  to  be  sold,  and  bid  it  in  for 
the  purpose  of  defeating  an  older  tax  title,  and  not  with  a  view 
of  acquiring  any  new  title.  A  purchaser  at  a  tax  sale  of  land, 
in  which  he  has  an  interest  as  heir,  acquires  no  additional  title. 
Piatt  vs.  St.  Clair's  heirs,  6  Ohio,  93.  A  party,  who  claims  ti- 
tle to  land  which  is  listed  for  taxation  in  his  name,  acquires  no 
greater  interest  by  permitting  it  to  be  sold  for  taxes  and  pur- 
chasing it  himself.     Douglass  vs.  Dangerfield,  10  Ohio,  152  {a). 

In  our  opinion,  the  complainant  has  a  clear  right  to  the  relief 
claimed,  as  against  the  grantees  of  John  Rice  Jones.  But  omit- 
ting to  put  on  record  in  due  time  the  conveyance  from  the  ad- 
ministrator, he  cannot  assert  title  against  the  grantees  of  George 
W.  Jones,  to  the  extent  of  the  interest  he  apparently  had  in  the 
lands.  It  is  now  the  settled  doctrine  in  this  country,  that  a  bo- 
na fide  purchaser,  for  a  valuable  consideration,  and  without  no- 
tice, either  from  a  fraudulent  grantor  or  grantee,  shall  be  pro- 
tected. He  takes  the  estate  discharged  of  the  fraud  that  pre- 
viously infected  the  title.  4  Kent,  464;  Bean  vs.  Smith,  2  Ma- 
son, 252  ;  Anderson  vs.  Roberts,  18  Johnson,  515  ;  Oriental 
Bank  vs.  Hoskins,  3  Metcalfe,  332.  The  act  of  the  21st  of  Ju- 
ly, 1837,  provided  that  deeds,  recorded  in  the  proper  county, 
should  be  deemed  and  taken  to  be  notice  to  subsequent  purcha- 
sers and  creditors,  whether  the  same  were  acknowledged  or 
proved  according  to  the  laws  of  the  state  or  not;  and  a  proviso 
declared  the  provision  applicable  to  deeds  theretofore  admitted 
to  record.     The  registration  of  the  deed  from  John  Rice  Jones 

(a)  Frye  vs.  Bank  &e.,  post  383  ;    Voris  vs.  Thomas,  12  111.  R.,  442  and  note  ,  Ralston  vs. 
Hughes,  13  111.  R.,  476  ;  Barton  ys.  Moss,  32  111.  R.,  50 ;  Post  307,  403. 
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became  operative  for  the  purposes  of  notice,  from  the  passage 
of  that  act.  It  is  not  questioned  but  that  the  grantees  of  George 
W.  Jones  were  purchasers  for  vahiable  consideration.  It  is 
true,  the  deed  from  John  Rice  Jones  appeared  on  its  face  to  be 
a  vohmtary  conveyance ;  and  these  purchasers  were  chargeable 
with  knowledge  of  the  law,  that  such  a  deed  might  be  avoided 
by  pre-existing  creditors  of  the  grantor,  or  subsequent  hona 
fide  purchasers  from  him.  But  all  of  them,  except  Anderson, 
purchased  more  than  thirteen  years  subsequent  to  the  execution 
of  the  voluntary  deed,  and  the  death  of  the  grantor,  and  sever- 
al years  after  the  sale  and  conveyance  by  the  administrator,  pur- 
suant to  a  license  granted  in  another  county;  and  Anderson 
purchased  subsequent  to  the  sale  of  the  administrator,  and  more 
than  eleven  years  after  the  execution  of  the  fraudulent  convey- 
ance. And  all  of  their  purchases  were  made  and  their  convey- 
ances recorded  before  the  registry  ef  the  administrator's  deeds. 
They  had  a  clear  right  to  conclude  from  this  length  of  time  and 
the  state  of  the  records,  that  there  were  no  antecedent  credi- 
tors of  John  Rice  Jones,  and  no  subsequent  purchasers  from 
him  or  his  administrator.  They  cannot  be  charged  with  notice 
of  the  application  by  the  administrator  for  leave  to  sell  the 
lands,  for  that  proceeding  was  had  in  another  county,  and  be- 
fore they  claimed  any  interest  in  the  land.  The  conveyances 
from  the  administrator  should  have  been  recorded  in  Madison 
county,  in  order  to  protect  the  purchasers  from  him  against  the 
alienations  of  the  voluntary  grantees.  The  act  of  the  18th  of 
January,  1833,  in  force  when  all  of  the  conveyances  were  made 
but  the  one  from  John  Rice  Jones,  declared  that,  "  all  deeds  and 
title  papers,  of  whatever  description,  for  lands  lying  in  this  state, 
whether  owned  by  residents  or  non-residents,  shall  be  recorded 
in  the  county  where  the  lands  are  situated  ; "  and  "  shall  take 
effect  and  be  in  force  from  and  after  the  time  of  filing  the  same 
for  record,  as  to  all  creditors  and  subsequent  purchasers,  with- 
out notice,  and  all  such  deeds  and  title  papers  shall  be  adjudged 
void  as  to  all  such  creditors  and  subsequent  purchasers  without 
notice,  until  the  same  shall  be  filed  for  record  in  the  county 
where  the  said  Ian. is  may  lie."  Adminstrator's  deeds  would 
seem  to  be  clearly  within  the  letter  of  this  statute.  They  are 
certainly  within  the  reason  and  spirit  of  its  provisions.  An  or- 
der may  be    obtained,  in    the  county  where  administration  is 
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granted,  for  the  sale  of  the  lands  of  an  intestate,  situated  in  any 
part  of  the  state.  If  this  class  of  conveyances  is  not  required 
to  be  recorded,  a  purchaser  from  heirs,  at  any  distance  of  time 
after  the  death  of  the  intestate,  has  no  security  that  his  title  may 
not  be  defeated  by  the  production  of  an  administrator's  deed, 
founded  on  an  order  of  sale  granted  in  a  remote  county.  In  the 
county  where  the  order  of  sale  is  made,  there  would  not  seem 
to  be  the  same  necessity  for-  the  deed  to  be  registered ;  and  the 
record  of  the  proceedings  might,  perhaps,  there  be  held  to  be 
notice  to  a  purchaser.  Upon  this  point,  however,  we  must 
be  understood  as  expressing  no  opinion. 

As  to  this  branch  of  the  case,  it  is  a  contest  between  a  pur- 
chaser succeeding  to  the  rights  of  the  creditors  of  the  fraudu- 
lent grantor,  and  hona  fide  purchasers  from  the  fraudulent 
grantee.  They  are  all  equally  meritorious  and  innocent,  but 
the  law  in  such  case  wisely  favors  the  most  vigilant.  The  one 
who  first  places  his  title  on  record  must  prevail. 

George  W.  Jones,  by  virtue  of  the  voluntary  deed,  became 
seized  of  an  undivided  half  of  the  lands ;  and,  on  the  death  of 
his  brother,  without  issue,  he  took  as  one  of  his  heirs  at  law, 
one-seventh  part  of  the  other  moiety.  The  purchasers  from  him 
are  therefore  entitled  to  hold  nine-fourteenths  of  the  lands  em- 
braced in  their  deeds. 

The  result  of  our  opinion  is,  that  the  complainant  is  entitled 
to  a  decree  setting  aside  the  voluntary  deed  as  to  the  whole  of 
the  lands  not  aliened  by  George  W.  Jones,  and  as  to  five-four- 
teenths of  the  part  conveyed. 

The  decree  of  the  Circuit  Court  will  be  reversed,  and  a  de- 
cree entered  in  this  Court  conformable  to  this  opinion ;  the  costs 
made  by  the  purchasers  from  George  W.  Jones  to  be  taxed 
against  them,  and  the  balance  to  be  divided  equally  between  the 
complainant  and  said  Jones. 

Decree  reversed. 
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James  Gray,  appellant,  vs.  James  W.  McCance,  appellee. 

Appeal  from  Hancock. 

An  injunction  should  not  be  dissolved,  and  a  bill  dismissed,  upon  the  filing  of  an  answer, 
not  under  oath ;  or  without  evidence  of  the  truth  of  the  facts  alleged  in  the  answer  (a). 

This  was  a  bill  filed  by  compfeinant,  McCance,  in  which  he 
alleged,  that  in  the  year  1839  himself  and  family  settled  and 
made  his  residence  on  the  north-west  fractional  quarter  of  sec- 
tion eleven,  in  township  seven  north,  range  eight  west,  contain- 
ing one  hundred  and  fifty  acres;  that  he  had  a  valid  right  of 
pre-emption  to  said  land ;  that  on  the  23d  day  of  September, 
1811,  he  proved  his  right  of  pre-emption  before  the  register  and 
receiver  at  Quincy,  Illinois,  and  that  the  same  was  allowed  by 
them  ;  that  he  paid  the  price  of  said  land,  and  took  the  receiv- 
er's receipt  in  the  usual  form  ;  that  about  the  28th  day  of  May, 
1842,  said  register  and  receiver,  on  the  application  of  one  Sam- 
uel L.  White,  without  authority  of  law,  of  their  own  wrong,  by 
usurpation  of  power,  reviewed  their  decision  granting  to  appel- 
lant said  pre-emption,  set  the  same  aside,  declaring  it  null  and 
void.  That  in  the  year  1844,  the  appellee  applied  to  said  re- 
gister and  receiver  for  a  pre  emption  on  said  tract  of  land,  and 
that  said  register  and  receiver,  acting  on  false  and  fraudulent 
evidence,  allowed  him  a  pre-emption  on  said  land,  and  received 
from  him  the  purchase  money  thereof;  that  said  appellee  had, 
in  fact,  no  right  of  pre-emption  to  said  land,  and  states  facts  to 
show  that  he  was  not  so  entitled ;  but  that  a  patent  has  been  is- 
sued to  said  appellee,  upon  which  he  brought  an  action  of  eject- 
ment against  appellant,  recovered  a  judgment,  and  is  about  to 
turn  him  out  of  possession,  and  prayed  and  obtained  an  injunc- 
tion, &c. 

On  the  19th  day  of  April,  1849,  the  defendant  filed  his  answer, 
in  which  he  does  not  deny  any  of  the  facts  stated  in  complain- 
ant's bill,  but  alleges  that,  on  the  fifteenth  day  of  September, 
1847,  the  plaintiff  filed  in  said  Court  his  bill  against  said  de- 
fendant, in  which  he  set  up  the  same  matters  contained  in  this 
bill,  and  prayed  the  same  relief;  that  the  defendant  fully  an- 
swered that  bill,  and  that  the  injunction  granted  in  that  case  was 
dissolved  ;  which  bill  is  still  pending  and  undecided,  except  by 
dissolving  said  injunction.  All  which  fully  appears  by  the  re- 
Co)  Reece  vs.  Darly,  4  Scam.  R.  162 ;  Trout  vs.  Emmons,  29  111,  R.  483 ;  3  Ladg.  Cas.  Eq., 
203  to  207. 
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cord  and  proceedings  in  said  case,  remaining  on  file  in  said 
Court.  Prayed  that  the  injunction  be  dissolved  and  the  case  dis- 
missed. And  for  that  purpose,  refers  to  the  facts  stated  in  his 
answer  in  the  former  suit,  and  makes  them  part  of  this  answer. 

On  the  20th  of  April,  1849,  the  defendant  moved  the  Court 
to  dissolve  the  injunction  and  dismiss  the  bill.  This  motion  was 
taken  under  advisement  by  the  Court,  "  and  it  was  agreed  by 
the  parties,  that  the  answer  herein  filed  might  be  considered  as 
an  answer  for  the  purposes  of  this  motion." 

On  the  25th  April,  the  appellant,  complainant,  moved  for  leave 
to  file  exceptions  to  defendant's  answer ;  which  motion  was 
overruled ;  on  the  following  day,  Minshall,  Judge,  dissolved  the 
injunction  and  dismissed  the  bill.  Both  of  which  orders  are  as- 
signed for  error. 

S.  T.  Logan,  for  appellant. 

"Williams  &  Lawkbnce,  for  appellee,  made  the  following 
points : 

The  answer  or  plea  in  this  case,  may  be  technically  informal, 
but  as  the  plaintiff"  did  not  except,  but  agreed  that  it  should 
stand  and  be  considered  as  an  answer,  he  cannot  now  except  to 
it.  The  answer  states  facts  which,  if  true,  were  a  good  bar  to 
the  prosecution.  The  plaintiff",  by  filing  a  replication,  might 
have  controverted  their  truth,  upon  the  hearing  of  the  motion, 
but  having  failed  to  reply,  he  admitted  the  truth  of  the  answer, 
and  must  now  be  considered  as  having  consented  that  the  Court 
should  determine  the  law  of  the  case,  arising  upon  the  facts. 
And  there  can  be  no  doubt  that,  upon  the  merits,  the  bill  should 
have  been  dismissed.  The  plaintiff"  having  agreed  that  the  an- 
swer should  be  considered  and  received  upon  the  motion,  had 
no  right  to  retract  his  agreement  or  admission,  and  except  to 
the  answer. 

If  there  was  any  irregularity  in  the  proceedings,  it  was  waiv- 
ed by  the  complainant ;  substantially,  and  upon  the  merits,  the 
decree  of  the  Circuit  Court  w^as  correct.  It  being  admitted  by 
the  pleadings,  that  there  was  another  suit  pending  in  the  same 
Court,  between  the  same  parties,  for  the  identical  cause  of  ac- 
tion, and  seeking  the  same  relief,  the  complainant  had  no  right 
to  prosecute  this  suit.     There  was  not,  therefore,  any  reason  for 
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continuing  it  in  Court,  and  the  Court  below  did  right  to  dismiss 
it. 

Opinion  bj  Mr.  Justice  Trumbull  : 

The  defendant,  in  an  answer,  not  under  oath,  alleged  that  the 
complainant  had  previously  filed  a  bill  against  him  in  the  same 
Court,  in  which  he  set  up  the  same  matters,  and  prayed  the 
same  relief  as  in  this  case ;  that  he  fully  answered  said  first  bill, 
and  that  such  proceedings  were  thereupon  had  that  the  injunc- 
tion granted  in  said  suit  was  dissolved,  but  that  the  suit  was  still 
pending  and  undecided. 

The  day  after  filing  his  answer,  and  before  any  replication 
thereto  had  been  filed,  the  defendant  entered  a  motion  to  dis- 
solve the  injunction  granted  in  this  case,  and  to  dismiss  the  bill. 
This  motion  the  Court  sustained ;  and  that  decision  is  now  as- 
signed for  error. 

The  decision  of  the  Court  was  clearly  erroneous.  Admitting 
that  the  facts  set  forth  in  the  answer,  if  proved — or  if  set  forth 
in  a  plea,  and  admitted — would  have  constituted  a  sufiicient  de- 
fence, the  defendant,  if  he  thought  proper  to  allege  them  in  an 
answer,  should  have  been  required  to  furnish  evidence  of  their 
truth.  This,  so  far  as  the  record  shows,  he  did  not  do.  The 
answer  furnished  no  evidence  of  the  truth  of  the  facts  alleged. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded. 

Decree  reversed. 


John  Davis,  appellant,  vs.  Elijah  McYickeks,  appellee. 

Appeal  from  Cass. 

Where  the  promissory  notes  sued  on,  and  an  agreement  respecting  them,  were  executed  at 
the  same  time,  between  the  same  parties,  about  the  same  subject  matter,  they  must  be 
construed  together,  and  considered  as  forming  but  one  contract. 

If  a  party  gives  promissory  notes  as  the  consideration  for  land,  and  he  cannot  acquire  the 
title  to  the  estate  purchased,  there  is  a  failure  of  consideration,  which  may  be  set  up  to  de- 
feat a  recovery  on  the  notes. 

In  conveying  lands  sold  on  execution,  a  sheriff  can  only  make  the  deed  to  the  purchaser,  his 
assignee  or  legal  representative.    A  deed  to  a  stranger  would  be  a  nullity  (a). 

(a)  Diekerman  vs.  Burgess,  20  111.  R.,  266 ;  Johnson  vs.  Adleman,  35  111.  R.,  281 ;  but  see 
McClure  vs.  Engelhardt,  17  111.  R.,  47. 
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Elijah  McYickers  brought  his  action  in  the  Cass  Circuit  Court, 
by  petition  and  summons,  upon  two  promissory  notes,  for  $300, 
given  by  Davis,  tlie  appellant,  to  him. 

Upon  the  return  of  the  process,  Davis  pleaded  failure  of  con- 
sideration, setting  forth  that  the  notes  were  given  upon  an  arti- 
cle of  agreement,  executed  between  the  parties,  by  which  Mc- 
Yickers bound  himself  to  convey  to  Davis,  when  the  payments 
specified  in  said  articles  should  be  complied  with,  certain  land 
therein  described,  referring  in  said  articles  to  the  notes  sued  on, 
and  averring  that  the  said  McYickers  had  not  conveyed,  and 
had  not,  at  the  time  of  the  giving  of  the  notes,  nor  at  the  com- 
mencement of  the  suit,  power  to  convey  said  land ;  because  the 
said  land  had  been  sold  by  the  sheriff  of  Cass  county,  upon  a 
judgment  and  execution  in  the  case  of  James  McYickers  vs.  John 
Morris,  and  a  certificate  of  purchase  executed  therefor  to  said 
James  McYickers ;  and  that  afterwards,  said  sherifi"  executed  a 
deed  for  the  said  land  to  the  said  Elijah  McYickers,  who  repre- 
sented himself  to  be  the  sole  heir  of  said  James  McYickers; 
whereas,  in  truth,  James  McYickers  was  living  at  the  time  of 
the  execution  of  the  sheriff's  deed,  and  entitled  thereto.  To 
this  plea  plaintiff  demurred ;  there  was  joinder  in  demurrer, 
which  was  sustained  by  the  Court.     Woodson,  Judge,  presiding. 

The  defendant  below  prayed  this  appeal,  and  assigned  for  er- 
ror, the  sustaining  the  demurrer  to  the  plea. 

Stuart  &  Edwaeds,  for  appellant. 

S.  W.  RoBBiNs,  for  appellee. 

Opinion  by  Treat,  C.  J. : 

The  notes  sued  on  and  the  agreement  set  forth  in  the  plea, 
having  been  executed  at  the  same  time,  between  the  same  par- 
ties, and  respecting  the  same  subject  matter,  must  be  construed 
together  and  considered  as  forming  but  one  contract.  Bailey 
vs.  Cromwell,  3  Scammon,  71  ;  Duncan  vs.  Charles,  4  ib.,  561. 
The  agreement  to  execute  a  deed  was  not  the  real  considera- 
tion of  the  notes;  the  true  consideration  was  the  estate  agreed 
to  be  conveyed.  Tyler  vs.  Young,  2  Scammon,  M-i;  Mason 
vs.  Wait,  4  ib.,  127.  If  it  is  not  in  the  power  of  the  plaintiff  to 
make  a  good  title  to  the  estate,  the   defendant  is  not  bound  to 
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pay  the  purchase  money.  He  cannot  be  compelled  to  pay  the 
notes,  unless  he  can  obtain  that  for  which  they  were  given.  If 
he  cannot  acquire  the  title  to  the  estate  purchased,  there  is  a 
failure  of  the  consideration,  which  may  be  set  up  to  defeat  a 
recovery  on  the  notes.  Gregory  vs.  Scott,  4  Scammon,  392 ; 
Duncan  vs.  Charles,  ibid,  561  {a). 

Does  the  plea  show  that  the  plaintiff  is  not  in  a  condition  to 
make  a  good  title  to  the  land  ?  It  alleges  that  James  McYick- 
ers  purchased  the  land  at  a  sheriff's  sale,  and  received  a  certifi- 
cate of  purchase  ;  and  that,  subsequently,  and  while  the  pur- 
chaser was  alive  and  entitled  to  a  deed,  the  sheriff  conveyed  the 
land  to  the  plaintiff,  as  the  sole  heir  of  such  purchaser.  If  these 
allegations  are  true,  it  is  clear  that  no  title  passed  by  the  con- 
veyance. James  McYickers  was  not  bound  by  this  act  of  the 
sheriff;  and  he  may  compel  the  sheriff  to  execute  a  deed  to  him 
as  the  purchaser,  which  will  vest  in  him  the  legal  estate.  In 
conveying  land  sold  on  execution,  a  sheriff  can  legally  only 
make  the  deed  to  the  purchaser,  or  the  assignee  of  the  certifi- 
cate of  purchase ;  or,  in  case  of  the  death  of  the  party  entitled 
to  the  deed,  to  his  legal  representatives.  His  deed  to  a  stran- 
ger would  be  a  nullity.  The  grantee  of  a  sheriff  does  not  make 
out  title  by  the  mere  production  of  the  sheriff 's  deed.  He  must 
in  addition,  show  a  judgment  and  execution,  that  authorized  the 
sheriff  to  make  the  sale  and  conveyance.  The  deed  passes  no 
title  unless  it  is  based  on  a  judgment  and  execution.  The  judg- 
ment is  the  foundation  of  the  proceedings,  and  the  grantee  of 
the  sheriff  must  connect  himself  with  it,  as  the  purchaser  at  the 
sale,  or  the  assignee  or  legal  representative  of  the  purchaser. 
This,  if  the  plea  is  true,  the  plaintiff  cannot  do.  The  attempt 
to  do  it,  instead  of  showing  title  in  the  plaintiff,  would  prove 
that  another  person  was  entitled  to  a  deed,  who  could  compel 
the  sheriff  to  execute  it.  The  plea  shows  that  the  plaintiff  is  a 
mere  stranger  to  the  judgment  and  the  proceedings  under  it,  and 
has  no  interest  in  the  title  to  be  deduced  therefrom. 

The  judgment  of  the  Circuit  Court  will  be  reversed  with  costs, 
and  the  cause  remanded  for  further  proceedings.  ,  • 

Judgment  reversed. 

(a)  Owings  vs.  Thompson,  3  Scam.  R.  507,  ante,  146. 
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Jeeet   Lequat,  plaintiff  in    error,  vs.  The  People,  defendants 

in  error. 

Error  to  Rock  Island. 

A  supervisor  of  roads  is  n ot  bound,  at  all  events,  to  open  and  keep  in  repair  a  new  road  ;  but 
is  only  to  do  so,  so  far  as  the  labor  under  his  control  will  enable  him. 

If  there  be  any  exception  in  the  same  clause  of  an  act  vi'hich  creates  an  offence,  the  indict- 
ment for  the  offence  must  show,  affirmatively,  that  the  defendant  does  not  come  within 
the  exception  ;  but  if  the  exception  or  proviso  be  in  a  subsequent  clause  or  statute,  or  if 
in  the  same  section,  and  not  incorporated  with  the  enacting  clause,  by  any  words  of  refer- 
ence, it  is,  in  that  case,  matter  of  defence,  and  need  not  be  negatived  in  the  indictment. 

In  prosecutions  against  supervisors,  for  not  putting  up  "  guide  boards,"  the  indictment 
should  allege  at  what  crossings  of  public  roads,  in  the  road  district,  the  neglect  has  occur- 
red. 

This  was  an  indictment  against  Jerry  Lequat,  in  the  lloek 
Island  Circuit  Court.  Tried  before  Browne,  Justice,  and  a  jury, 
at  May  term,  184Y.  The  indictment,  after  averring  the  appoint- 
ment of  Lequat  as  supervisor,  describing  the  road  district  over 
which  h€  was  so  appointed,  notice,  acceptance,  &c.,  that  a  pub- 
lic road,  describing  it,  was  duly  laid  out,  approved  and  accepted 
by  the  County  Court,  in  Lequat's  district,  charges,  "  that  the 
said  Jerry  Lequat,  supervisor  aforesaid,  did  not  open  and  im- 
prove, or  cause  to  be  opened  and  improved,  the  road  aforesaid, 
but  has  hitherto  suffered  the  same  to  remain  unopened,  and  in 
an  unsafe,  dangerous  and  impassable  condition ;  and  that  the 
road  aforesaid,  in  the  road  district  aforesaid,  is  in  an  unsafe, 
dangerous  and  impassable  condition."  "And  that  the  jurors 
aforesaid,"  &c.,  "  do  further  present,  that  the  said  Jerry  Lequat, 
supervisor  aforesaid,  did  not  put  up,  or  cause  to  be  put  up, 
guide  boards  at  the  crossings  and  terminations  at  the  public 
roads,  in  his  said  district,  as  by  law  is  required  of  him." 

A  motion  to  quash  the  indictment  was  overruled.  A  motion 
in  arrest  of  judgment  Avas  also  overruled.  The  Circuit  Court 
having  imposed  a  fine  upon  the  defendant,  upon  the  finding  of 
the  jury,  he  prosecutes  his  writ  of  error  from  this  Court,  as- 
signing for  error,  the  refusal  of  the  Circuit  Court  to  quash  the 
indictment,  and  the  refusal  to  arrest  the  judgment. 


S.  T.  Logan,  for  plaintiff  in  error. 
D,  B.  Campbell,  for  The  People. 
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Opinion  by  Mr.  Justice  Teumbull  : 

The  indictment  charges  the  plaintiff  in  error  with  neglect  of 
duty,  as  a  supervisor,  in  failing  to  open  a  new  road,  and  to  put 
up  guide  boards  at  the  crossings  of  the  public  roads  in  his  road 
district ;  but  does  not  allege  that  the  labor  of  the  persons  bound 
to  work  on  said  new  raad,  was  sufficient  to  enable  him  to  open 
it ;  or  that  he  neglected  to  open  it,  so  far  as  such  labor  would 
enable  him  to  do  so  ;  neither  does  it  state  at  what  particular  cros- 
sing he  failed  to  put  up  guide  boards,  or  even  that  there  were 
any  crossing  of  public  roads  in  his  road  district. 

A  motion  to  quash  the  indictment  was  overruled  by  the  Court 
below,  and  that  decision  is  now  assigned  for  error. 

The  indictment  improperly  attempts  to  charge  the  defendant 
with  two  distinct  breaches  of  duty  in  the  same  count,  instead  of 
making  two  counts,  as  would  have  been  the  proper  course : 
however,  neither  of  said  breaches  is  sufficient  as  stated.  By  the 
20th  sec.  chapter  93,  R.  S.,  it  is  made  the  duty  of  supervisors, 
through  whose  road  district  new  roads  are  located,  "to  make 
such  roads  within  their  respective  districts,  and  keep  the  same 
in  repair,  so  far  as  the  labor  of  persons  bound  to  work '  on  said 
roads  shall  enable  him."  The  supervisor  is  not  required,  at  all 
events,  to  open  and  keep  in  repair  the  new  road,  but  only  to  do 
this,  so  far  as  the  labor  under  his  control  would  enable  him  to  do 
so.  The  exception  is  contained  in  the  same  clause  which  impo- 
ses the  duty,  and  should,  therefore,  have  been  negatived  in  the 
indictment.  The  rule  is,  if  there  be  any  exception  in  the  same 
clause  of  the  act  which  creates  the  offence,  the  indictment  must 
show  affirmatively,  that  the  defendant  does  not  come  within  the 
exception  ;  and  if  the  exception  or  proviso  be  in  a  subsequent 
clause  or  statute,  or  if  in  the  same  section,  and  not  incorporated 
with  the  enacting  clause,  by  any  words  of  reference,  it  is  in  that 
case  matter  of  defence,  and  need  not  be  negatived  in  the  plead- 
ing (a).     Archbold  Criminal  PI.,  48  ;  1  Chitty's  Crim.  Law,  283. 

The  charge  of  neglect  of  duty  in  not  putting  up  guide  boards, 
is  altogether  too  indefinite  and  uncertain  to  apprise  a  defandant 
of  what  he  is  to  answer.  He  has  the  right  to  know  the  specific 
nature  and  character  of  the  offence  charged  against  him,  that 
he  may  prepare  himself  to  defend  against  it.  This  indictment 
does  not  allege  at  what  crossing  of  public  roads  the  defendant 
neglected  to  put  up  guide  boards,  nor  even  that  there  were  any 

(a)  Metzker  vs.  People,  14  111.  R.,  102 ;  C.  B.  <fc  Q.  R.  R.  vs.  Carter,  20  111.  R.  390. 
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crossings  of  public  roads  in  the  district.  As  well  might  a  de- 
fendant be  required  to  answer  t)  an  indictment  charging  him 
generally  with  neglect  to  keep  the  public  roads  of  his  district  in 
repair,  as  to  charge  him  with  neglect  in  not  putting  up  guide 
boards,  without  specifying  where,  or  that  there  were  any  cros- 
sings in  his  district  requiring  guide  boards  to  be  put  up. 
The  judgment  of  the  Circuit  Court  is  reversed. 

Judgfnent  reversed. 


Thornton's  case. 

The  5th  section  of  chapter  74,  Revised  Statutes,  is  void  because  it  assumes  to  legislate  on  a 
subject — the  recaption  of  fugitive  slaves — over  -nhich  Congress,  under  the  constitution  of 
the  United  States,  possesses  the  supreme  and  exclusive  power  of  legislation  {a). 

Hempstead  Thornton,  a  negro,  presented  his  petition  to  this 
Court,  representing  that  he  was  illegally  restrained  of  his  liber- 
ty, upon  which  a  writ  of  habeas  corpus  was  forthwith  issued, 
made  returnable  instanter.  The  Vv^rit  was  served  upon  Strother 
G.  Jones,  a  constable  of  the  county  of  Sangamon,  whose  return 
to  said  writ  sets  out,  that  he  took  possession  of  said  Thornton, 
supposing  him  to  be  a  fugitive  slave,  from  the  state  of  Missouri; 
that  he,  the  said  Jones,  had  a  dispatch  in  his  possession  from  St. 
Louis,  Missouri,  stating  that  slaves  had  fled  from  said  state  to 
said  county  of  Sangamon,  and  that  he  had  reason  to  believe, 
and  does  believe  that  the  said  Thornton  is  one  of  said  fugi- 
tive slaves ;  and  further,  that  he  was,  at  the  time  said  writ  of 
habeas  corpus  was  served  on  him,  in  possession  of  said  Thorn- 
ton, and  taking  him  before  a  justice  of  the  peace,  to  have  him 
placed  in  custody  as  a  fugitive  slave ;  and  further,  that  he  had 
a  writ  from  Jas.  W.  Keyes,  esq.,  said  justice  of  the  peace,  re- 
quiring him,  Jones,  to  take  possession  of  said  Thornton,  and 
bring  said  Thornton  before  him  ;  which  writ  was  made  a  part  of 
said  return. 

The  writ  of  the  justice  of  the  peace  is  as  follows : 
"  State  of  Illinois, 


no 

Sangamon  county,    '' 

"  The  People  of  the  state  of  Illinois,  to  S.  G.  Jones,  constable 
for  said  county  : 

"  You  are  hereby  commanded  to  bring  before  me  the  body  of 
one  negro  man,  supposed  to  be  forty  or  forty-five  years  old,  with 

(o)  The  Black  laws  were  repealed  in  1865.    Laws  1865,  p.  105. 
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one  leg  off,  rather  dark  complexion ed,  name  unknown ;  also  one 
negro  man,  supposed  to  be  twenty-five  or  thirty  years  old,  with 
one  short  leg,  supposed  to  be  occasioned  by  the  white  swellingj 
dark  complexioned,  name  unknown  ;  also  one  negro  boy,  sup- 
posed to  be  nine  or  ten  years  old,  copper  color,  name  unknown  ; 
also  one  negro  woman,  supposed  to  be  forty  or  forty-five  years 
old,  copper  color,  name  unknown  ;  and  also  one  negro  girl, 
about  five  or  six  years  old,  copper  color,  name  unknown ;  as  it 
appears  from  an  afiidavit  made  before  me  that  the  above  de- 
scribed persons  are  runaway  slaves,  and  believed  to  be  without 
free  papers,  and  placed  in  the  jail  of  said  county.  Given  under 
my  hand  and  seal,  this  16th  day  of  January,  A.  D.  1850, 

"  J.  W.  Ketes,  J.  P.  (seal.)" 

The  foregoing  writ  of  the  justice  of  the  peace  was  issued 
under  the  fifth  section  of  chapter  seventy-four  of  the  Revised 
Statutes,  which  is  as  follows : 

"  Every  black  or  mulatto  person  who  shall  be  found  in  this 
state,  and  not  having  such  a  certificate  as  is  required  by  this 
chapter,  shall  be  deemed  a  runaway  slave  or  servant ;  and  it 
shall  be  lawful  for  any  inhabitant  of  this  state  to  take  such  black 
or  mulatto  person  before  some  justice  of  the  peace  ;  and  should 
such  black  or  mulatto  person  not  produce  such  certificate  as 
aforesaid,  it  shall  be  the  duty  of  such  justice,  to  cause  such 
black  or  mulatto  person  to  be  committed  to  the  custody  of  the 
sheriff  of  the  county,  who  shall  keep  such  black  or  mulatto  per- 
son, and  in  three  days  after  receiving  him,  shall  advertise  him 
at  the  court-house  door,  and  shall  transmit  a  notice,  and  cause 
the  same  to  be  advertised  for  six  weeks  in  some  public  newspa- 
per printed  nearest  to  the  place  of  a23prehending  such  black  per- 
son or  mulatto,  stating  a  description  of  the  most  remarkable 
features  of  the  supposed  runaway ;  and  if  such  person  so  com- 
mitted shall  not  produce  a  certificate  or  other  evidence  of  his 
freedom,  within  the  time  aforesaid,  it  shall  be  the  duty  of  the 
sheriff  to  hire  him  out  for  the  best  price  he  can  get,  after  having 
given  five  days  previous  notice  thereof,  from  month  to  month, 
for  the  space  of  one  year ;  and  if  no  owner  shall  appear  and 
substantiate  his  claim  before  the  expiration  of  the  year,  the  sher- 
iff shall  give  a  certificate  to  such  black  or  mulatto  person,  who, 
on  producing  the  same  to  the  next  Circuit  Court  of  the  county, 
may  obtain  a  certificate  from  the  Court,  stating  the  facts,  and 
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the  person  shall  be  deemed  a  free  person,  unless  he  shall  be 
lawfully  claimed  by  his  proper  owner  or  owners  thereafter.  And 
as  a  reward  to  the  taker  up  of  such  negro,  there  shall  be  paid 
by  the  owner,  if  any,  before  he  shall  receive  him  from  the  sher- 
iff, ten  dollars,  and  the  owner  shall  pay  to  the  sheriff,  for  the  jus- 
tice, two  dollars,  and  reasonable  costs  for  taking  such  runaway, 
to  the  sheriff,  and  also  pay  the  sheriff  all  fees  for  keeping  such 
runaway,  as  other  prisoners;  Provided^  however^  that  the  pro- 
per owner,  if  any  there  be,  shall  be  entitled  to  the  hire  of  any 
such  runaway  from  the  sheriff,  after  deducting  the  expenses  of 
the  same ;  And^  provided  also,  that  the  taker  up  shall  have  a 
right  to  claim  any  reward  which  the  owner  shall  have  offered 
for  the  apprehension  of  such  runaway.  Should  any  taker  up 
claim  any  such  offered  reward,  he  shall  not  be  entitled  to  the 
allowance  made  by  this  section." 

Upon  hearing  the  cause,  Thornton  was  discharged  by  the 
Court. 

Stfakt  &  Edwakds,  for  the  petitioner  : 

The  statute  under  which  the  arrest  in  this  case  is  made,  and 
under  wdiich  the  detention  is  attempted  to  be  justified,  is  uncon- 
stitutional and  void. 

The  whole  power  in  relation  to  the  delivery  of  fugitives  from 
justice,  and  labor,  has  been  delegated  to  the  United  States  ;  and 
Congress  has  regulated  the  manner  and  form  in  which  it  shall  be 
exercised.  The  power  is  exclusive.  The  state  legislatures 
have  no  right  to  interfere ;  and  if  they  do,  their  acts  are  void. 
2d  and  3d  clauses  of  2d  section  of  ith  article  of  constitution 
U.  S. ;  16  Peters,  617-18,  623;  4  Wheat.  Eep.,  122,193;  12 
Wend.,  312. 

W.  I.  Ferguson,  for  S.  G.  Jones,  the  constable  having  the 
petitioner  in  custody. 

Opinion  by  Treat,  C.  J. : 

The  process,  by  virtue  of  which  the  petitioner  was  arrested, 
and  is  now  detained,  was  issued  under  the  provisions  of  the  5th 
section  of  the  74:th  chapter  of  the  Ee vised  Statutes.  The  man- 
ifest object  of  that  section  is  to  facilitate  the  recaption  of  fugi- 
tive slaves,  found  within  the  limits  of  this  state.     All  of  its  pro- 
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visions  point  directly  to  such  a  purpose.  By  this  section,  a  ne- 
gro, coming  into  this  state  without  a  certificate  of  freedom,  is 
presumed  to  be  a  runaway  slave,  and  may  be  arrested  and  com- 
mited  to  jail  as  such.  The  sheriff  is  then  to  advertise  him  for 
six  weeks  in  a  newspaper,  giving  a  particular  description  of  hi 
person.  After  the  expiration  of  that  time,  he  is  to  be  hired  out 
from  month  to  month,  for  one  year,  unless  the  owner  shall  soon- 
er appear  and  reclaim  him.  A  reward  is  given  to  the  person 
arresting  him,  which,  together  with  all  reasonable  costs  and 
charges,  the  owner  is  required  to  pay.  The  owner  is  permitted 
to  receive  the  hire  of  the  negro  after  the  payment  of  all  ex- 
penses. The  person  arresting  him  is  declared  to  be  entitled  to 
any  reward  that  the  owner  may  have  offered  for  his  apprehen- 
sion. It  is  evident  from  a  bare  inspection  of  the  section,  that 
its  sole  design  is  to  aid  the  master  in  reclaiming  his  slave  es- 
caping into  this  state.  Although  the  provisions  of  this  section 
were  incorporated  into  our  statute  as  early  as  1819,  and  seem 
to  be  dictated  by  a  proper  regard  to  the  rights  of  citizens  of 
other  states,  still  we  are  constrained  to  pronounce  them  wholly 
inoperative. 

The  constitution  of  the  United  States  declares  that,  "no  per- 
son held  to  service  or  labor  in  one  state  under  the  laws  thereof, 
escaping  into  another,  shall,  in  consequence  of  any  law  or  regu- 
lation therein,  be  discharged  from  such  service  or  labor,  but 
shall  be  delivered  up  on  claim  of  the  party  to  whom  such  ser- 
vice or  labor  may  be  due."  Congress,  legislating  in  pursuance 
of  this  provision  of  the  constitution,  by  the  act  of  the  12th  of 
February,  1793,  prescribed  the  mode  by  which  the  master  may 
retake  and  remove  his  slave  found  in  another  state,  and  imposed 
penalties  against  those  obstructing  him  in  pursuing  the  remedy. 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Pri^g 
vs.  The  Commonwealth  of  Pennsylvania,  16  Peters,  539,  deci- 
ded that  all  state  legislation,  intended  either  to  impede  or  assist 
the  master  in  the  recaption  of  his  fugitive  slave,  was  null  and 
void,  on  the  ground  that  the  legislation  of  Congress  on  the  sub- 
ject was  exclusive.  Story,  Justice,  in  delivering  the  opinion  of 
the  Court  said  :  "  If  this  be  so,  then  it  would  seem,  upon  just 
principles  of  construction,  that  the  legislation  of  Congress,  if 
constitutional,  must  supersede  all  state  legislation  upon  the 
same  subject,  and  by  necessary  implication  prohibit  it.     For  if 
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Congress  have  a  constitutional  power  to  regulate  a  particular 
subject,  and  they  do  actually  regulate  it  in  a  given  manner,  and 
in  a  certain  form,  it  cannot  be  that  the  state  legislatures  have  a 
right  to  interfere  ;  and,  as  it  were,  by  way  of  compliment  to  the 
legislation  of  Congress,  to  prescribe  additional  regulations,  and 
what  they  may  deem  auxiliary  provisions  for  the  same  purpose. 
In  such  a  case,  the  legislation  of  Congress,  in  w^hat  it  does  pre- 
scribe, manifestly  indicates  that  it  does  not  intend  that  there 
shall  be  any  farther  legislation  to  act  upon  the  subject  matter." 
Taney,  Chief  Justice,  w^ho  did  not  agree  with  the  majority  of 
the  Court  on  this  question,  remarked  :  "But  as  I  understand  the 
opinion  of  the  Court,  it  goes  further,  and  decides  that  the  pow- 
er to  provide  a  remedy  for  this  right  is  vested  exclusively  in 
Congress  ;  and  that  all  laws  upon  the  subject  passed  by  a  state, 
since  the  adoption  of  the  constitution -of  the  United  States  are 
null  and  void  ;  even  although  they  were  intended,  in  good  faith, 
to  protect  the  owner  in  the  exercise  of  his  right  of  propert}'-,  and 
do  not  conflict  in  any  degree  with  the  act  of  Congress."  Wayne, 
Justice,  in  a  separate  opinion,  said  it  was  decided  by  the  Court, 
"that  the  power  of  legislation  by  Congress  upon  the  provision 
is  exclusive ;  and  that  no  state  can  pass  any  law  as  a  remedy 
upon  the  subject,  whether  Congress  had  or  had  not  legislated 
upon  it." 

That  decision  is  conclusive  of  the  invalidity  of  this  section  of 
our  statute.  It  is  void,  because  it  assumes  to  legislate  upon  a 
subject  matter  over  which  Congress  has  exclusive  jurisdiction. 
It  follows  that  the  arrest  of  the  petitioner  was  without  authority 
of  law,  and  he  must  be  discharged  from  custody. 

Prisoner  discharged. 


LuciEN  B.  Adams,  et  al.  vs.  The  County  of  Logan. 
Agreed  case  from  Logan. 

A  conveyance  of  land  to  a  county,  in  consideration  of  the  location  of  a  county  seat  at  a 
particular  place,  does  not  deprive  the  Legislature  of  the  right  to  remove  the  same,  when- 
ever the  public  good  shall  require  a  change.  Nor  does  such  conveyance,  if  unconditional, 
give  the  donors  of  property  a  right  of  action  for  damages  sustained,  in  consequence  of 
such  removal. 

Even  had  the  donors  of  property  made  an  express  agreement  that  the  land  should  revert, 
in  case  of  the  removal  of  the  county  seat,  it  would  not  avail  them,  unless  it  had  been  ex- 
pressed on  the  face  of  the  deed,  or  in  a  separate  instrument.  Such  an  agreement  cannot 
rest  in  parol  (a). 

(a)  Harris  vs.  Shaw,  13  111.  R.  466. 
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At  the   August  term,  1849,  of  the  Logan  Circuit  Court,  the 
plaintiffs  filed  their  declaration  in  assumpsit,  containing  two  gen- 
eral counts :  one  for  money  lent  and  advanced,  and  paid  out  and 
expended,  and  the  other  for  money  had  and  received  by  defend- 
ant,  for  the  use  of  plaintiffs.     To  this  declaration,  the  defend- 
ant  filed   the   plea   of  the  general  issue,  to  which   there  was  a 
joinder.     A  judgment  was  entered  pro  forma  for  the  defendant, 
by  Davis,  Judge,  in  the   Circuit   Court,  upon   the   agreed  case, 
which  is  in  substance  as   follows  :     That  in  consequence  of  the 
act  of  the  General  Assembl}^,  entitled  "  an  act  to  establish  the 
counties  of   Menard,  Logan    and    Dane,"    approved  February 
15th,  1839,  S.  M.  Tinsley,  one  of  the  plaintiffs,  proposed,  upon 
the  condition  that  the  county  seat  for  Logan  county  should  be 
at  Postville,  to  erect  a  framed  building,  upon   certain  specified 
lots,  which  he  would  give  to  the  county  for  a  court-house,  and 
other  county  purposes.     M.  L,  Knapp,  another  of  the  plaintiffs, 
proposed  to  give   two  blocks    of  ground,  upon  the  same  condi- 
tion.    That  the  commissioners  named  in  the  said  act,  made  said 
location  temporarily  at  Postville.     That  Tinsley  built  the  house 
as  he  proposed,  and  that  Knapp  conveyed  the  blocks  of  ground 
as  he  proposed.     That  afterwards  the  General  Assembly  passed 
"an  act  to  locate  permanently  the  seat  of  justice  of  Logan  coun- 
ty," approved    February    iTth,  1841 ;  upon  which  the  proprie- 
tors of  Postville,  in  view  of  the  provisions  of  the  last  named  act, 
which   required  a   donation  of  $3,000,  on  the  permanent  loca- 
tion of  the  seat    of  justice  at  Postville,  proposed,  first,  that  they 
be  allowed  the  amount  already  paid  for  building  the  court-house, 
and  for  the  several  lots  by  them  previously  given  to  the  county, 
the  sum  of  $3,000.     In    addition  to  which  they  gave  three  addi- 
tional lots ;  and  in  lieu  of  one  of  the  blocks  given  to  the  county, 
the  plaintifls  gave  their  notes   for  $600,  if  the  same  should  be 
reconveyed  to  them. 

This  proposition  was  accepted  by  the  county  commissioners 
by  an  order  entered  upon  their  records.  That  on  the  same  day 
deeds  of  conveyance  were  executed  by  the  proprietors  (the 
present  plaintifi"s)  of  the  lots  given  to  the  county,  with  court- 
house,' &c.,  but  these  contained  no  conditions  or  reservations  dif- 
fering from  ordinary  deeds  in  fee  simple.  That  by  a  subsequent 
act  of  the  General  Assembly,  authorizing  a  vote  of  the  people 
for  that  object,  the  seat  of  justice  for  Logan  county  was  re- 
43 
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moved  from  Postville  to  Mount  Pulaski.  That  afterwards,  said 
lots  and  court-house  were  sold  bj  the  county  for  three  hundred 
dollars,  and  the  money  was  received  by  the  county.  That  the 
plaintiffs,  after  the  seat  of  justice  was  fixed  at  Postville,  and 
before  its  removal,  had  sold  a  lai'ge  portion  of  their  real  estate 
in  the  town,  but  still  were  the  owners  of  a  large  amount;  and 
that  if  the  Supreme  Court  should  be  of  opinion  that  the  plain- 
tiffs, or  any  of  them,  in  any  character  which  they  or  any  of  them 
have,  are  entitled  to  recover  on  the  pleading  and  proofs,  a  judg- 
ment is  to  be  rendered  according  to  the  rights  of  the  parties,  it 
being  the  intention  that  the  case  should  not  go  off  on  any  collat- 
eral question. 

The  error  assigned  is,  that  the  Circuit  Court  erred  in  giving 
judgment  for  the  defendant. 

S.  T.  Logan,  and  Stuakt  &  Edwards,  for  plaintiffs. 

Lincoln  &  Heendon,  for  defendant : 

The  plaintiff's  in  error  in  this  case,  made  these  donations  with 
a  knowledge  that  the  county  seat  was  not  permanently  located 
at  Postville  ;  and  having  this  knowledge,  if  the  county  seat  was 
removed,  they  have  no  cause  to  complain.  They  made  these 
donations  with  the  hope  that  it  would  advance  their  individual 
interests.  Laws  of  1838  and  1839,  p.  106,  section  8  ;  Laws  of 
1846,  page  31.  This  last  act  was  passed  at  the  special  request 
of  plaintiffs  in  error,  and  the  county  of  Logan  did  not  ask  for  it 
nor  participate  in  its  passage.  The  original  gift  was  immoral — 
against  public  morals  and  founded  in  corruption.  It  was  to  make 
officers  do  their  duty.  1  Breese,  103;  2d  Part  ibid,  10;  Story 
on  Contracts,  sections  569-70  ;  ibid,  571-Y2.  Their  remedy  is 
against  others,  and  not  against  the  county.  8  Johnson,  385 ;  9 
ibid,  73. 

C.  Emeeson,  on  same  side : 

The  conveyance  to  the  county  vested  the  property  in  the 
county.  Revised  Laws,  132.  The  building  the  court-house 
was  a  voluntary  act,  and  a  donation,  and  cannot  give  the  plain- 
tiffs any  cause  of  action.  5  Blackford,  182,  The  court-house, 
when  built,  became  a  part  of  the  realty,  and  went  with  the 
land.     The  removal  of  the  county  seat  did  not  divest  the  coun- 
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tj  of  its  property,  or  give  any  cause  of  action  to  the  plaintiffs, 
against  the  county.  A  permanent  location  of  a  county  seat  is 
no  undertaking  that  it  shall  remain  where  located  perpetually, 
or  for  any  definite  length  of  time.  See  the  various  acts  loca- 
ting county  seats.  1  Blackford,  285.  The  location  and  remo- 
val of  the  county  seat  of  Logan  county,  was  the  act  of  the  le- 
gislature, and  not  the  act  of  the  county.  County  commission- 
ers have  no  power  to  consent  that  county  seats  shall  not  be  re- 
moved. County  seats  are  located,  and  their  locations  changed, 
for  the  public  good.     4  Blackford,  208. 

Opinion  by  Mr.  Justice  Caton  : 

We  are  of  opinion  that  this  action  cannot  be  maintained.  It 
is  not,  nor  can  it  be  denied,  but  that  the  Legislature  still  retained 
complete  control  over  the  county  seat  of  Logan  county,  not- 
withstanding all  that  had  been  done  fixing  it  at  Postville.  Kor 
was  there  any  covenant  or  agreement  that  the  money  should  be 
repaid,  or  that  the  lands  should  revert,  which  had  been  donated 
to  the  county,  by  the  proprietors  of  Postville,  under  the  several 
acts  of  the  Legislature,  to  induce  the  location  of  the  county 
seat  at  that  place.  When  the  money  was  paid  and  the  land  con- 
veyed, the  donors  knew  that  the  county  seat  might,  when  the 
good  of  the  community  should  require  it,  be  changed;  and  it 
must  be  presumed  that  they  acted  in  view  of  such  a  contingen- 
cy. Had  they  intended  to  guard  against  the  consequences  of 
such  a  removal  they  should  have  made  an  express  agreement 
or  reservation  to  that  effect,  in  the  deed.  So  far  from  that,  they 
made  an  absolute  conveyance,  without  any  reservation  whatev- 
er. Even  had  an  express  agreement  been  made  at  the  time  of 
the  conveyance,  that  the  land  should  revert,  in  case  of  the  re- 
moval of  the  county  seat,  it  could  not  be  proved  by  parol,  but 
should  have  been  expressed  on  the  face  of  the  deed,  or  at  least 
in  a  separate  writing.  But  here  we  are  asked,  in  the  absence 
of  a  parol  agreement,  to  infer  one  from  the  circumstances  of 
the  case.  Had  the  deed  upon  its  face  contained  a  reservation, 
or  had  any  specific  purpose  for  which  the  land  was  conveyed 
been  declared,  from  which  a  reservation  might  be  implied,  then 
we  should  have  something  upon  which  we  could  act,  and  we 
might,  possibly,  so  far  disregard  the  literal  expressions  of  the 
conveyance,    as  to  give   effect  to  the   spirit  and    intent  of  the 
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transaction.  Such  was  the  case  in  Police  Jury  vs.  Reeves,  18 
Martin's  Louis.  Eep.,  221,  where  land  was  conveyed  on  condi- 
tion that  the  public  buildings  of  the  parish  should  be  erected 
thereon;  and  it  was  held  to  revert  by  the  subsequent  removal 
of  the  seat  of  justice  of  the  parish,  by  the  Legislature.  But  in 
this  case,  there  was  no  such  purpose  declared.  The  case  of 
Armstrong  vs.  The  Board  of  Commissioners,  4  Blackford,  208, 
is  a  stronger  case  than  the  one  before  us.  There,  the  commis- 
sioners appointed  by  an  act  of  the  Legislature,  to  relocate  the 
county  seat  of  Dearborn  county,  in  pursuance  of  the  authority 
vested  in  them,  accepted  the  proposition  of  certain  parlies,  who 
proposed  to  furnish  money  to  build  a  court-house,  in  considera- 
tion that  "they,  the  said  commissioners  under  the  said  act, 
would  make  the  said  town  of  Lawrenceburgli.,  forever^  the  per- 
manent seat  of  justice  of  said  county.'-  The  location  w^as  ac- 
cordingly made,  and  the  money  advanced;  and  yet  it  was  held 
that  the  Legislature,  by  subsequently  removing  the  county  seat, 
violated  no  legal  rights  of  the  parties,  for  which  they  could  ob- 
tain redress. 

It  is  undoubtedly  true,  that  the  donors  made  this  donation  to 
the  county,  in  order  to  secure  the  location  of  the  county  seat 
at    Postville,  with  the  expectation    of  being    more  than   reim- 
bursed, in   the  enhanced  value  of  their  other  property  in  the 
place ;  and  it  is  equally  beyond  doubt,  that  all  the  property  in 
the    place,  as  well    theirs,  as   that  of   others,  may  have    more 
or  less  deteriorated  in  value,  by  the  removal  of  the  seat  of  jus- 
tice.     But  it  appears  that  while   the  county  seat  remained  at 
Postville,  they  sold  to  individuals  a  large  portion  of  their  real 
estate  in  and  about  that  place;  and  in  that  way  they  have,  un- 
doubtedly in  part,  if  not  entirely,  been  reimbursed,  for  the  bo- 
nus which  they  gave  the  county.     Should  we  allow  them  now 
to    recover  of  the   county,    they  would    be   twice    reimbursed. 
Those  who  have  bought  property  of  them,  or  even  of  others,  at 
the  enhanced  prices    occasioned  by  the  location  of  the  county 
seat,  have  as  much  cause  to  complain  as  they  have.     Those  to 
whom  they  have  sold,  have  no    means  of  recovering  from  them 
any  portion  of  the  amount  which  might  be  recovered  from  the 
county ;  and  yet,  if  there  is  any  equity  in  any  portion  of  this 
claim,  such  purchasers  have  an  equal  right  to  a  rateable  propor- 
tion of  what  the  county  should  be  obliged  to  pay.     If  the  coun- 
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ty  has  received  money,  which  ex  equo  et  hono  the  county  ought 
not  to  retain,  how  shall  we  determine  to  whom  it  equitably  be- 
longs. The  Court  that  should  undertake  to  determine  this, 
would  find  itself  inextricably  involved  in  a  labyrinth  of  inqui- 
ries. 

But  the  plaintiffs  have  no  legal  right  to  claim  damages  for  the 
loss  which  they  have  sustained,  by  this  legitimate  exercise  of 
power  hj  the  Legislature  and  the  peo23le.  With  equal  propriety 
might  one  who  has  purchased  canal  lands,  in  view  of  the  pre- 
sent location  of  the  canal,  claim  to  recover  damages,  in  case 
the  canal  should  be  so  changed  as  to  diminish  the  value  of  his 
purchase.     Such  a  claim  would  hardly  be  thought  of. 

In  this  case,  the  very  fact  that  the  donors  gave  an  absolute 
and  unconditional  deed,  shows  that  they  expected  to  take  their 
chance  for  retaining  the  county  seat.  Knowing,  as  they  must 
have  known,  that  the  Legislature  had  the  right  to  change  the 
seat  of  justice,  whenever  the  public  good  should  require  it,  they 
might  have  insisted  in  their  contract  that  the  title  should  revert, 
in  case  of  a  removal.  But  there  is  no  such  intimation,  in  any 
of  their  written  proposals  presented  to  the  commissioners,  du- 
ring the  negotiation.  Had  there  been,  perhaps  Postville  never 
would  have  been  a  county  seat.  The  donation  being  uncondi- 
tional, may  have  turned  the  scale  in  their  favor.  Be  that  as  it 
may,  we  cannot  now  make  a  new  bargain  for  them,  and  impose 
a  condition  where  there  is  none. 

The  judgment  of  the  Circuit  Court  must  be  afiirmed,  with 
costs. 

Judgment  affirmed. 


The  People,  &c.,  to  the  use  of  Richard  Markham,  et  al.,  credi- 
tors of  the  estate  of  Louis  Riter,  alias  Rider,  deceased,  ap- 
pellants vs.  John  White  and  James  Webb,  appellees. 

Apjpeal  from  Scott. 

As  a  general  rule,  whatever  discharges  the  principal,  operates  to  discharge  the  surety.    But 

this  rule  is  subject  to  an  exception  :  where  the  discharge  is  caused  by  operation  of  law,  and 

not  by  the  voluntary  act  of  the  creditor. 
The  rights  of  the  creditor  against  the  surety,  are  not  impaired  by  mere  delay,  except  where 

the  surety  has  the  right  to  require  the  creditor  to  prosecute  the  principal,  and  insists  on 

the  right,  by  givinjg  him  notice  to  prosecute. 
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Where  a  Court  of  Probate  of  one  county  has  acquired  lull  jurisdiction  of  an  estate,  it  retains 
that  jurisdiction  until  the  estate  shall  be  fully  administered. 

Creditors,  who  do  not  labor  under  aijy  of  the  disabilities  named  in  the  saving  clause  of  the 
115th  section  of  109th  chapter  of  Revised  Statutes,  and  who  fail  to  exhibit  their  claims 
within  two  years  alter  the  grant  of  letters  of  administration,  are  precluded  from  all  parti- 
cipation in  the  estate  inventoried  or  accounted  for,  during  that  period. 

The  time  within  which  claims  must  be  presented  against  an  estate,  is  to  be  computed  from 
the  date  of  the  letters  of  administration,  and  not  from  the  date  of  the  notice  requiring  cre- 
ditors to  exhibit  them. 

It  is  a  sufficient  exhibition  of  a  claim  against  an  estate,  to  file  the  same,  or  a  copy  thereof, 
with  the  Probate  Court. 

When  a  statute  of  limitations  begins  to  run,  it  will  continue  to  run  until  it  operates  as  a 
complete  bar,  unless  there  is  some  saving  or  qualification  in  the  statute  itself. 

A  surviving  partner  has  a  right  to  retain  the  partnership  elfects,  and  settle  up  the  aflfairs  of 
the  partnership.  The  elfects  are  first  to  be  applied  to  the  payment  ol  the  joint  debts  ;  the 
surplus  should  be  divided  between  the  survivor  and  the  personal  representatives  of  the 
deceased  partner. 

Should  the  surviving  partner  be  guilty  of  laches  or  bad  faith,  the  administrator  of  the  de- 
ceased partner  may  interfere  by  bill  in  equity  (a). 

This  was  a  bill  in  chancery,  filed  for  the  use  of  the  creditors 
of  Louis  Riter,  alias  Rider,  deceased,  against  the  defendants,  as 
sureties  of  William  Parker,  who  was  appointed  and  qualified  by 
the  Probate  Court  of  Morgan  county,  administrator,  with  the 
will  annexed,  of  said  deceased,  in  September,  1838,  for  the  set- 
tlement of  said  estate.  The  administration  bond  being  the  foun- 
dation of  the  suit ;  breaches  of  its  condition  being  alleged. 

The  bill  alleges  that  Rider  made  his  will  on  31st  August,  1838, 
disposing  of  his  property,  after  payment  of  his  funeral  expenses 
and  just  debts,  without  appointing  any  executor ;  and  that  he 
died  about  that  time.  That  the  will  was  proven  before  the  pro- 
bate justice  of  Morgan  county,  in  September,  1838,  who  grant- 
ed letters  of  administration,  with  the  will  annexed,  to  William 
Parker,  and  that  he  and  defendants  executed  bond  on  the  5th  of 
September,  1838.  That  warrant  of  appraisement  was  issued 
on  24th  September,  1838,  and  that  elfects  were  appraised,  on  19th 
October  following,  to  $1,011  56.  That  effects  were  sold  on  20th 
October,  1838,  for  $836  41,  but  of  the  terms  of  the  sale  com- 
plainants are  unadvised,  but  they  charge  that  the  administrator 
did  not  take  from  the  purchasers  at  said  sale,  bonds  with  good 
security,  as  he  ought  to  have  done,  and  as  the  law  required. 
That  Rider,  at  the  time  of  his  death,  was  in  partnership  with  the 
defendant  Webb,  who  has  left  the  state  wholly  insolvent.  Sets 
out  divers  claims  against  the  estate  of  Rider,  some  of  which 
were  sworn  to,  and  filed  in  the  oflice  of  the  probate  justice,  du- 
ring the  life  of  Parker,  the  administrator.  That  there  is  no  fur- 
ther vestige  of  the  administration  of  the  estate  of  Rider  in  the 
probate  ofiice  of  Morgan  county.     That  Parker  never  gave  any 

(o)  Laws  of  1869,  p.  300. 


DECEMBER  TERM,  1849.-  343 

The  People  vs.  White  et  al. 

notice  of  a  day  to  audit  claims  against  the  estate  of  Rider,  and 
that  he  wholly  mismanaged  and  wasted  the  estate,  or  appropri- 
ated it  to  his  own  use,  anterior  to  his  death,  which  occurred  in 
Scott  county,  about  the  dth  of  May,  1839.  That  Parker  died 
intestate,  and  in  May,  1839,  administration  was  granted  in  Scott 
county  on  his  estate,  to  Martin  Eikelburner,  whose  bond  was  in 
the  penalty  of  $4,000.  At  about  the  same  time,  Eikelburner 
made  an  irregular,  abortive  and  void  attempt  to  administer  on 
the  estate  of  Rider,  and  entered  into  a  bond  for  that  purpose  of 
only  $100.  That  said  administration  was  not  a  regular  and  ope- 
rative administration  de  honis  non  of  the  estate  and  effects,  be- 
cause it  was  not  obtained  in  Morgan  county.  That  Eikelburner 
having  departed  this  life  on  the  15th  of  January,  1839,  defendant 
White  was  appointed  administrator  de  honis  non  of  Parker's  es- 
tate, and  as  such,  settled  up  his  estate,  paying  distributive  shares 
thereof  to  a  large  amount,  without  taking  any  refunding  bond ; 
he  having  actual  or  constructive  notice  that  the  estate  of  Rider 
had  not  been  settled  up.  That  defendant  White  administered 
on  the  estate  of  Eikelburner ;  which  estate  was  insolvent. 

The  bill  avers  the  breach  of  the  condition  of  the  bond  sued 
on,  and  asks  that  defendant  White  render  an  account  of  the  es- 
tate of  Rider,  to  be  disposed  of  in  due  course  of  administration, 
under  the  sanction  and  direction  of  the  Court,  &c.  The  answer 
of  White  admits  the  death  and  testacy  of  Lewis  Rider^  not  Ri- 
ter ,'  says  the  will  was  not  so  executed  and  published  by  Rider 
as  to  be  valid  as  his  will,  and  that  probate  of  the  will,  and  sub- 
sequent proceedings,  are  null  and  void,  because  in  the  name  of 
Riter.  Admits  execution  of  the  administration  bond,  condition- 
ed for  administration  of  estate  of  Lewis  Riter,  and  that,  as  no 
such  person  existed,  there  could  not  be  any  estate  to  be  admin- 
istered upon,  and  White  could  not  be  chargeable  as  surety. 
Admits  appraisement — giving  a  copy  of  the  certificate  of  the  ap- 
praisers, who  say,  "  that  James  Webb  has  an  equal  and  undivi- 
ded interest  in  all  of  the  above  property — as  the  said  deceased 
and  the  said  Webb  were  partners  " — and  says  that  Peetz,  one  of 
the  appraisers,  is  one  of  the  creditors  to  whose  use  the  bill  is 
filed.  Admits  the  sale  of  Rider's  effects,  and  gives  the  certifi- 
cate of  clerk  and  crier,  that  they  "  do  verily  believe  that  James 
Webb  is  entitled  to  one  half  of  the  proceeds  of  said  sale,  as  he 
and  the  said  deceased  were  partners  in   trade."     Sale  said  to 
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have  been  made  on  a  credit  of  nine  months.  Does  not  say 
whether  bond  and  security  were  given  by  purchasers,  but  swp- 
2)0ses  that  Parker  took  notes  with  adequate  security.  Says  that 
Webb,  at  the  time  of  the  sale,  took  possession  of  the  articles 
bid  off  by  him,  and  also  of  other  property,  and  that  as  far  as  he 
did  not,  took  satisfactory  notes,  which  passed  into  the  hands  of 
Eikelburner,  as  administrator  of  estate  of  Rider.  Brings  into 
Court,  $55  50,  subject  to  its  order.  Admits  partnership  be- 
tween Webb  and  Rider,  and  alleges  that  Webb  had  the  largest 
interest,  and  that,  at  the  institution  of  suit,  he  was  insolvent, 
and  absent  from  the  state.  States  that  he.  White,  got  into  the 
suretyship  by  accident ;  and  that,  as  the  estate  of  Rider  consist- 
ed of  his  interest  in  partnership  effects,  which  survived  to  Webb, 
Parker  had  no  right  to  take  possession  thereof,  and  could  not,  by 
doing  so,  charge  respondent  as  his  security.  That  respondent 
was  only  willing  to  be  surety  that  Parker  would  properly  admin- 
ister what  might  belong  to  Rider,  and  not  the  partnership  effects 
of  Webb  and  Rider.  That  respondent  knows  nothing  of  the 
justice  or  origin  of  the  claims  set  out  in  the  bill.  If  just  and  un- 
paid, statute  of  limitations  pleaded  to  the  same.  Sets  up  the 
survivorship  of  the  joint  property  in  Webb,  that  Parker  got  pos- 
session of  effects  during  the  sickness  of  Webb,  and  sold  it 
against  the  consent  of  Webb ;  that  Webb  repossessed  himself  of 
the  effects  rightfully,  and  never  gave  any  note  for  the  same. 
Denies  that  the  estate  of  Rider  has  been  mal-administered ; 
neither  admitting  or  denying  that  notice  was  given  to  the  credi- 
tors, to  file  their  claims  against  the  estate.  States  death  and 
intestacy  of  Parker,  Eikelburner's  administration  on  his  estate, 
and  his  (E's)  attempt  to  administer  de  bonis  non^  on  the  estate 
of  Rider.  Insists  that  the  widow  and  heirs  of  Parker,  and  the 
securities  of  Eikelburner,  should  be  made  parties  to  suit;  and 
for  want  of  parties  that  bill  should  be  dimissed. 

At  September  term  of  the  Scott  Circuit  Court,  Woodson, 
Judge,  presiding,  the  suit  came  on  to  be  heard,  on  bill,  answer, 
replication,  exhibits,  &c.,  and  a  decree  was  entered  that  the  sum 
of  $55  50,  paid  into  Court  by  the  defendant,  be  paid  to  the  com- 
plainants, rateably ;  and  that  for  any  thing  further  sought  to  be 
recovered,  the  bill  be  dismissed.  Complainant  prayed  an  ap- 
peal ;  which  was  allowed.     Appellant  assigns  for  error,  that  the 
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Court  did  not  decree  that  the  appellee   should  account  the  sum 
of  $836  41 — amount  of  sale  bill,  with  interest,  &c. 

David  A.  Smith,  for  appellants  : 

That  the  legal  scope  of  the  condition  of  the  bond  sued  on, 
was  and  is,  that  Parker,  or  his  proper  legal  representative,  should 
administer  on  Rider's  estate,  according  to  law,  and  so  as  to  se- 
cure and  protect  the  rights  of  his  creditors.  And  that  the  facts 
of  this  case  come  within  the  purview  of  the  legal  liability  of  de- 
fendants as  sureties ;  notwithstanding  the  principles  of  strictis- 
simijiiris,  under  which  it  is  attempted  for  them  to  fritter  away 
all  obligation  in  the  case.  13  Johns.,  437.  That  Eikelburner's 
attempt  at  administration  on  the  estate  of  Rider,  in  Scott  coun- 
ty, was  a  nullity,  not  being  according  to  the  statute,  or  in  the 
proper  county.  Statute  "  Wills,"  sec.  70.  That  if  this  objection 
is  not  available,  what  was  done  in  that  county  did  not  help  or 
heal  the  past  mal-administration  of  Parker.  5  Monroe,  583, 
Pawling  vs.  Speed's  Ex'r.  As  to  dissolution  of  partnership  by 
death  of  Rider,  and  relative  and  respective  rights  of  represen- 
tative of  the  deceased  partner,  and  the  surviving  partner,  see 
Story  on  Partnership,  sees.  89,  90,  322,  note  1 ;  326,  note  3 ; 
342,  346,  347,  351.  The  statute  of  limitations,  on  plea  of  non- 
presentation  of  claims,  not  pleadable  to  suit  on  bond  for  settle- 
ment of  the  estate.  If  recovery  of  the  claims  had  been  sought 
by  suing  on  them  in  debt,  none  of  them  were  barred.  Not  bar- 
red by  not  filing  them  in  the  Probate  Court,  because  no  day  in 
Court  for  presentation  and  adjustment  of  claims  was  ever  ap- 
pointed or  advertised.  See  title  "Wills,"  sees.  95,  101,115, 
116. 

Beown  &  Yates,  for  appellee. 

Referred  to  the  following  authorities :  3  Kent's  Com.,  63  to 
69;  Phillips  vs.  Atkinson,  2  Bro.  Ch.,  272;  7  Paige's  Ch.,  34, 
35 ;  Story  on  Part.,  sees.  326,  327,  328,  329,  330,  344  to  347 ; 
Washburn  vs.  Goodman,  17  Pick.,  537;  Reynolds  vs.  Hall,  1 
Scam.,  35  ;  The  People  vs.  Moon,  3  Scam.,  125-6  ;  1  Gilman,  683. 

Aside  from  other  grounds  of  defence,  the  general  statute  of 
limitations  as  well  as  statute  of  limitations  touching  final  settle- 
ments in  Probate  Courts,  protect  White  from  responsibility,  as 
44 
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administrator  of  Parker.     Thorn  vs.  Watson's  Adm'r,  5  Oilman, 
26.     As  to  proper  parties,  see  4  Scam.,  426 ;  2  Oilman,  585. 

Wm.  Thomas,  on  same  side  : 

The  bill  shows,  that  White  has  settled  his  accounts  as  admin- 
istrator of  the  estate  of  Parker,  and  paid  over  to  the  distributees 
their  respective  portions  of  that  estate ;  the  complainant  is 
therefore  estopped  to  deny  this  state  of  facts.  The  evidence, 
however,  shows  that  this  settlement  was  regularly  made,  as 
stated  in  the  answer,  on  the  15th  June,  1844.  Upon  this  state 
of  fact,  it  is  contended:  1.  That  the  heirs  of  Parker  should 
have  been  made  parties  to  the  suit.  2.  That  no  recovery  can 
be  had  against  the  administrator.  Revised  Statutes,  558,  sec. 
102  ;  Thorn  vs.  Watson,  5  Oilman,  28. 

The  answer  of  White,  upon  oath,  sliows,  that  the  property 
inventoried  and  sold  by  Parker,  administrator  of  Rider,  was 
held  and  owned  by  Parker  and  Webb  as  partners,  and  that 
Webb  as  surviving  partner,  had  the  right  to  the  same.  The 
evidence  sustains  the  answer,  and  shows,  that  Rider  and  Webb 
were  insolvent;  or  rather  that  they  invested  all  that  they  had,  of 
means  and  credit,  in  building  a  house;  that  the  house  was  blown 
down  and  was  a  total  loss.  The  answer  and  evidence  taken  to- 
gether show,  that  although  Parker  inventoried  and  sold  the  pro- 
perty, as  stated  in  the  bill,  yet  the  property  belonged  to  Webb, 
as  surviving  partner,  and  that  he  obtained  most  of  it,  without 
paying  anything  to  Parker.  Upon  this  state  of  facts,  it  is  con- 
tended :  1.  That  White  is  not  liable  for  any  of  this  property,  as 
security  for  Parker,  because  the  property  did  not  belong  to  Ri- 
der. Parker  had  no  right  to  its  possession,  Webb  being  the 
owner,  as  surviving  partner.  Gow  on  Partnership,  356 ;  Story 
on  Partnership,  459,  note  1;  492;  1  Williams  on  Executors, 
top  page,  449-50 ;  ibid,  600,  602  ;  7  B.  Monroe,  22.  2.  White 
is  not  bound  as  the  security  on  Parker's  bond,  for  any  thing 
more  than  the  faithful  administration  of  the  estate  of  Rider ;  he 
is  not  bound  for  property  belonging  to  Webb  and  Rider,  which 
Parker  wrongfully  converted.  Purge  on  Security  ships,  50-51 ; 
5  Halstead's  N.  J.  R.,  35  ;  4  Johns.  Ch.  626.  Parker  was  ap- 
pointed administrator,  with  the  will  annexed,  on  the  24th  Sep- 
tember, 1838  ;  the  bond  sued  on  was  executed  on  the  5th  Sep- 
tember,   1838;  the   will  was   proven  on   the  10th  September, 
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1838  ;  Parker  died  the  4th  May,  1839  ;  this  suit  was  commenced 
5th  February,  1847.  It  is  not  alleged  in  the  bill,  nor  does  the 
evidence  show  the  fact,  that  any  of  the  claims  now  presented 
were  ever  adjudicated  upon  by  the  Court  of  Probate,  although 
upwards  of  eight  years  expired  between  the  date  of  the  letters 
of  administration  to  Parker  and  the  commencement  of  this  suit. 
It  is  insisted,  that  after  two  years  from  24th  September,  1838, 
the  claims  not  exhibited  before  the  Probate  Court,  as  required 
by  law,  are  barred.  Revised  Statutes,  561,  sec.  115 ;  Thorn  vs. 
Watson's  Ad'mrs,  5  Gilman,  38. 

The  counsel  for  appellant  contends  that  this  suit  is  upon  the 
bond,  and  that  the  right  of  action  is  not  barred  by  the  statute  of 
wills.     If  this  were  true,  a  party  to  recover  a  debt  barred  by 
the  statute  of  limitations,  against  an  estate,  would  only  have  to 
change  the  form  of  proceeding,  and  the  general  limitation  law, 
as  well  as  the  laws  above    cited,  would  become  nugatory.      If 
Parker  was  now  living,  he  could  successfnlly  plead  the  statute 
of  limitations  against  all  the  claims  now  presented,  except  those 
evidenced  by  notes  or  bonds,  because  the  right  of  action  accrued 
upon  all  of  them  more  than  five  years  before  the  commencement 
of  this  suit.     If  the  relators  have  no  cause  of  action  against  the 
estate,  the  People  can  have  none  upon  the  bond.     It  is  stated  in 
the  bill,  that  a  portion  of  the  claims  brought  before  this  Court 
were  presented  before  the   Court  of  Probate,  but  there  is  no  al- 
legation of  notice  to  Parker,  or  his  representative,  of  the  time  of 
presenting  them,  nor  of  any  action  of  the  Court,  further  than 
filing  the  accounts.      It  is  insisted,  that  the  mere  filing  of  these 
accounts  with  the  Court  of  Probate  does  not  prevent  the  run- 
ning of  the  statute,  limiting  the  right  of  action  to  five  years. 
Upon  Parker's  death,  in  May,  1839,  Martin  Eikelburner  was 
appointed  his    administrator  by  the  Court  of  Probate  of  Scott 
county ;  he  was,  also,  by  the  same  Court,  appointed  administra- 
tor de  bonis  non  of  Rider,  and  took  possession  of  his    estate. 
Anterior  to  15th  January,  1840,  Martin  Eikelburner  died,  and 
defendant  John  White  was  appointed  administrator  de  honis  non 
of  Parker,  but  did  not  succeed  to  the  administration  of  Rider's 
estate.      It  is  contended,  that  Eikelbnrner's  estate  and  securities 
are  responsible  for  whatever  passed  into  the  hands  of  Eikelbur- 
ner.     Under  the  TOth  section  of  the  act  concerning  wills,  it  was 
his  duty  to  make  a  final  settlement  of  the  estate  of  Rider. 
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Opinion  by  Treat,  C.  J. : 

First.  The  cause  of  action  sought  to  be  enforced  by  this  bill 
was  never  exhibited  against  the  estate  of  Parker.  There  was 
a  final  settlement  of  that  estate  more  than  one  year  before  the 
commencement  of  this  suit.  The  creditors  and  deviseees  of  Ri- 
der have,  therefore,  lost  all  remedy  against  the  estate.  R.  S., 
ch.  109,  sec.  102.  It  is  insisted  that,  as  the  creditors  are  barred 
by  the  lapse  of  time  from  assigning  a  breach  of  the  bond  as 
against  the  estate  of  the  principal,  the  sureties  to  the  bond  are 
thereby  discharged.  However  plausible  this  position  may  at 
first  seem,  it  cannot  be  sustained.  As  a  general  rule,  whatever 
discharges  the  principal  operates  to  discharge  the  surety.  But 
the  rule  is  subject  to  this  exception :  where  the  discharge  is 
caused  by  operation  of  law,  and  not  by  the  voluntary  act  of  the 
creditor.  A  famihar  instance  is  the  case  of  a  discharge  in  bank- 
ruptcy. It  is  no  part  of  a  contract,  that  the  creditor  shall  make 
use  of  active  diligence  to  enforce  the  obligation  of  the  principal. 
There  must  be  some  afiirmative  act  on  the  part  of  the  creditor, 
which  will  discharge  the  surety — some  act  that  changes  the 
character  of  the  contract,  or  is  calculated  to  injure  the  surety. 
The  rights  of  the  creditor  against  the  surety  are  not  impaired  by 
mere  delay,  except  where  the  surety  has  the  right  to  require  the 
creditor  to  prosecute  the  principal,  and  actually  insists  on  the 
right  by  giving  him  notice  to  prosesute.  Theobald,  in  his  trea- 
tise on  Principal  and  Surety,  at  page  88,  thus  correctly  states 
the  law  on  this  subject  :  "  Forbearance,  or  mere  passiveness, 
for  any  length  of  time,  on  the  part  of  the  creditor  towards  the 
debtor,  will  not  discharge  the  surety ;  because  until  called  upon 
by  the  surety,  the  creditor  is  under  no  obligation  to  sue  the 
debtor."  The  following  cases  are  in  principle  precisely  like  the 
one  before  us  :  Sibley  vs.  McAllaster,  8  New  Hampshire,  389  ; 
Johnson  vs.  Bank,  4  Smedes  and  Marshall,  165 ;  Cohea  vs.  Com- 
missioners 7  ibid,  437 ;  McBroom  vs.  Governor,  6  Porter,  32 ; 
Hooks  vs.  Bank,  8  Alabama,  580.  In  each  of  them,  the  credi- 
tor had  lost  all  remedy  against  the  estate  of  the  principal  debtor, 
by  a  failure  to  present  his  claim  against  the  estate  within  the 
time  required  by  law,  yet  it  was  held  that  the  sureties  were  not 
thereby  discharged  {a). 

Second.  The  attempt  on  the  part  of  Eikelburner  to  adminis- 
ter on  the  estate  of  Rider  in  Scott  county,  was  not  authorized  by 

(o)  Post,  858. 
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law.  The  Probate  Court  of  that  county  had  no  jurisdiction 
over  the  estate.  The  will,  which  was  the  foundation  of  the  ad- 
ministration, was  properly  admitted  to  probate  in  Morgan  coun- 
ty ;  and,  on  the  death  of  Parker,  an  administrator  de  honis  non 
of  Rider  should  there  have  been  appointed.  The  Probate  Court 
of  Morgan  county  had  acquired  full  jurisdiction  of  the  estate ; 
and  the  right  to  retain  that  jurisdiction,  until  the  estate  should 
be  fully  administered,  was  not  affected  by  the  death  of  Parker. 
The  YOth  section,  109th  chapter,  R.  S.  applies  only  to  cases 
where  the  same  Court  has  jurisdiction  of  both  estates.  The 
acts  of  Eikelburner,  in  reference  to  the  estate  of  Rider,  are  not 
binding  on  the  creditors  or  devisees  of  the  estate. 

Third.  Those  of  the  creditors  who  labored  under  none  of 
the  disabilities  named  in  the  saving  clause  of  the  115th  section, 
109th  chapter,  R.  S.,  and  who  failed  to  exhibit  their  claims 
against  the  estate  of  Rider  within  two  years  after  the  grant  of 
letters  of  administration  to  Parker,  are  precluded  by  the  express 
provisions  of  that  section  from  all  participation  in  the  estate  in- 
ventoried or  accounted  for  during  that  period.  The  object  of 
these  provisions  is  to  facilitate  the  settlement  of  estates,  so  that 
creditors  and  distributees  may  ascertain  how  much  they  are  en- 
titled to  receive  from  the  estate,  and  may  not  be  unreasonably 
delayed  in  obtaining  it.  Creditors  are  required  to  make  known 
their  demands  within  two  years  after  the  grant  of  administration. 
Those  free  from  disability,  who  neglect  to  comply  with  this  re- 
quisition of  the  statute,  must  rely  for  the  satisfaction  of  their 
debts  on  subsequently  discovered  estate.  Thorn  vs.  "Watson,  5 
Gilraan,  26.  The  time  within  which  claims  must  be  presented 
against  an  estate,  is  to  be  computed  from  the  date  of  the  letters 
of  administration,  and  not  from  the  date  of  the  notice  to  credi- 
tors to  exhibit  them.  The  omission  of  the  administrator  to  give 
the  notice  does  not  relieve  the  creditors  from  the  necessity  of 
presenting  their  demands.  The  statute  operates  whether  pub- 
lication is  made  or  not.  Thrash  vs.  Sumwalt,  5  Alabama,  13  ; 
Cawthorne  vs.  "Weisinger,  6  ibid,  714.  The  fact  that  there  was 
no  administrator  for  a  part  of  the  two  years,  did  not  prevent  the 
creditors  from  exhibiting  their  claims  against  the  estate  of  Ri- 
der, and  thereby  avoiding  the  operation  of  the  statute.  It  is  a 
sufficient  exhibition  of  a  claim  against  an  estate  to  file  the  claim, 
or  a  copy  thereof,  with  the  Probate  Court.     R.  S.,  ch.,  109,  sec. 
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116.  The  creditors  had  the  legal  right  to  administer  on  the  es- 
tate of  Rider,  and  failing  to  exercise  the  right,  they  ought  not  to 
complain  that  there  was  no  administrator.  The  limitation  of  two 
years  commenced  running  on  the  grant  of  administration  to 
Parker,  and  continued  to  run  after  his  death.  It  is  a  well  set- 
tled principle  of  law,  that  when  a  statute  of  limitations  begins 
to  run,  it  will  continue  to  run  until  it  operates  as  a  complete  bar, 
unless  there  is  some  saving  or  qualification  in  the  statute  itself. 
Rhodes  vs.  Smethurst,  4  Meeson  and  Welsby,  42 ;  Cotterell  vs. 
Button,  4  Taunton,  826 ;  Peck  vs.  Randall,  1  Johnson,  165 ; 
Sacia  vs.  DeGraff,  1  Cowen,  356 ;  Rogers  vs.  Hillhouse,  3  Con- 
necticut, 398  ;  Langford  vs.  Gentry,  4  Pibb,  468  ;  Granger  vs. 
Gi-anger,  6  Ohio,  17  {a).  There  is  no  exception  in  the  statute  in 
question  which  arrests  or  suspends  its  operation  after  it  has  once 
commenced  to  run. 

Fourth.  The  case  shows  that  the  property  inventoried  and 
sold  by  the  administrator  of  Rider,  or  nearly  all  of  it,  was  the 
partnership  property  of  Webb  and  Rider.  Webb,  as  the  survi- 
ving partner,  had  the  legal  right  to  retain  the  partnership  effects, 
and  settle  up  the  affairs  of  the  partnership  {h).  Partnership  effects 
are  first  to  be  applied  to  the  payment  of  the  joint  debts ;  and, 
when  they  are  discharged,  the  surplus  belongs  equally  to  the 
surviving  partner  and  the  personal  representative  of  the  deceas- 
ed partner.  The  latter  has,  however,  the  right,  and  it  is  his 
duty,  to  insist  on  a  prompt  settlement  of  the  partnership  by  the 
former,  and  a  division  of  the  surplus.  In  case  the  surviving 
partner  is  guilty  of  laches  or  bad  faith  in  closing  up  the  con- 
cerns of  the  partnership,  it  is  the  duty  of  the  administrator  to 
file  a  bill  in  equity  to  enjoin  him  from  disposing  of  the  property, 
and  receiving  the  outstanding  debts,  and  have  the  efiects  of  the 
partnership  placed  in  the  hands  of  a  receiver  for  final  adjust- 
ment and  distribution.  It  is  insisted  on  the  part  of  the  creditors 
that  Webb  waived  his  right  to  retain  the  joint  property,  and  set- 
tle up  the  affairs  of  the  partnership,  and  assented  to  the  sale  of 
the  property  by  the  administrator.  If  such  was  the  case,  the 
administrator  became  responsible  for  the  proceeds  of  the  sale ; 
and  his  sureties  are  liable  to  the  creditors  and  devisees,  if  he  did 
not  faithfully  account  for  the  same.  But  it  is  contended  on  be- 
half of  the  sureties,  that  the  property  was  taken  and  sold  by 
the  administrator  against  the  consent  of  Webb  ;  and  that  subse- 

(a)  Shortall  vs.  Hinckley,  31  HI.  R.  219;  Angell  onLim.  sec.  477,479. 

(b)  Powell  VB.  Kettele,  1  Gil.  R.  495. 
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quent  to  the  sale,  an  arrangement  was  made  between  them,  by 
which  Webb  was  permitted  to  receive  the  property,  as  survi- 
ving partner,  and  apply  it  in  the  adjustment  of  the  parsnership 
concerns.  The  proof  is  inconclusive  and  unsatisfactory,  and  as 
the  cause  must  be  remanded,  the  parties  will  be  permitted  to 
adduce  any  additional  evidence  on  this  branch  of  the  case.  As 
the  case  now  stands,  the  proof  shows,  at  least,  that  the  admin- 
istrator became  chargeable  with  all  of  the  property  inventoried, 
which  was  not  bid  off  at  the  sale  by  Webb  and  Linkins  ;  and  the 
creditors  are  entitled  to  a  decree  for  an  account  to  that  extent. 
The  collection  of  the  note  of  Benjamin,  by  Eikelburner,  was 
unauthorized  ;  and  unless  the  proceeds  have  been  applied  in  the 
payment  of  the  debts  of  Rider,  the  sureties  of  Parker  are  re- 
sponsible therefor.  If,  upon  a  further  investigation  of  the  case, 
it  shall  turn  out  that  Parker  disposed  of  the  partnership  proper- 
ty with  the  assent  or  acquiescence  of  Webb,  then,'^^a8  adminis- 
trator, he  became  chargeable  with  the  proceeds;  and  if  he  has 
not  faithfully  accounted  for  them,  his  sureties  must  make  good 
the  loss  sustained  by  the  creditors.  Their  liability,  so  far  as  the 
partnership  creditors  are  concerned,  extends  to  the  whole  of  the 
property  received  by  the  administrator,  and  not  accounted  for ; 
but  as  to  the  individual  creditors  of  Rider,  only  to  one-half  of 
the  property,  for  after  the  joint  creditors  are  paid,  Webb  is  en- 
titled to  a  moiety  of  the  surplus.  But  if,  on  the  other  hand,  it 
shall  appear  that  the  property,  or  any  part  thereof,  was  surren- 
dered up  in  good  faith  by  the  administrator  to  the  surviving  part- 
ner on  his  claim  of  right  to  dispose  of  it  in  winding  up  the  affairs 
of  the  partnership,  then  the  sureties  are  not  to  be  held  responsi- 
ble for  what  was  thus  returned  to  Webb. 

Fifth.  The  heirs  of  Parker  are  not  necessary  parties.  The 
object  of  the  suit  is  not  to  charge  the  estate  of  their  ancestor. 
The  creditors  and  devisees  of  Rider  have  now  no  cause  of  ac- 
tion against  his  estate.  The  sole  object  of  the  suit  is  to  charge 
the  sureties  on  the  bond.  But  the  devisees  of  Rider  should  be 
made  parties.  After  the  debts  are  paid,  they  are  entitled  to  the 
residuum  of  the  estate.  They  are  therefore  directly  interested 
in  defeating  the  claims  of  the  creditors,  for  in  the  proportion  the 
amount  of  the  creditors'  demands  is  diminished,  will  their  claim 
against  the  sureties  be  increased.  If  an  administrator  de  lonis 
non  of  Rider  shall  be  appointed  and  made  a  party,  it  will  not  be 
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necessary  to   make   the   devisees   parties.      The   administrator 
would  represent  their  interest. 

The  decree  of  the  Circuit  Court  must  be  reversed,  and  the 
cause  remanded,  with  leave  to  the  complainants  to  amend  the 
bill,  and  to  both  parties  to  take  additional  testimony.  The  costs 
of  this  appeal  to  be  equally  divided  between  the  parties  (a). 

Decree  reversed. 

(a)  People  vs.  White,  12  111.  R.,  121. 


Frederick   Pearl   and  Lawson  Holland,  appellants,    vs:  Hi- 
ram B.  Wellman  and  Marshall  D.  Wellman,  appellees. 

Appeal  from    Tazewell. 

Mere  passiveness,  or  delay,  in  proceeding  against  a  principal,  will  not  discharge  a  surety  (a). 

In  an  action  upon  an  appeal  bond,  the  copy  of  a  final  order  of  the  Supreme  Court,  showing 
that  a  judgment  had  been  affirmed,  on  the  day  alleged  in  the  declaration,  between  the  same 
parties,  and  from  the  same  county,  is  sufficient  to  justify  the  inference  that  the  judgment 
appealed  from  was  affirmed. 

If  the  judgment,  read  in  evidence,  and  that  referred  to  in  the  bond,  agree  in  the  total  amount 
of  the  recovery,  the  omission  to  state  in  the  bond  how  much  of  the  judgment  was  in  debt, 
and  how  much  m  damages,  does  not  constitute  a  material  variance. 

In  April,  1846,  the  Wellmans,  appellees  in  this  cause,  recov- 
ered a  judgment  in  the  Circuit  Court  of  Tazewell  county,  against 
F.  Pearl,  one  of  the  appellants,  from  which  judgment  an  appeal 
was  allowed,  and  a  bond  entered  into  by  Pearl,  with  Holland, 
the  other  appellant  in  the  present  cause,  as  his  surety.  At  the 
December  term,  1846,  of  the  Supreme  Court,  the  judgment  of 
the  Circuit  Court  was  reversed.  At  the  ensuing  term  of  this 
Court,  on  motion  of  the  Wellmans,  a  rehearing  was  granted,  and, 
thereupon,  the  judgment  of  the  Court  below  was  affirmed.  The 
present  suit  was  brought  against  Pearl  and  Holland,  the  appel- 
lants, on  the  appeal  bond,  given  on  the  appealing  of  the  first  suit  ; 
the  non-payment  of  the  judgment  after  affirmance  being  assign- 
ed as  breach.  Pearl  and  Holland  pleaded  jointly:  first,  non 
est  factum  /  and,  secondly,  that  the  judgment  had  not  been  af- 
firmed. On  both  of  which  pleas  issues  were  taken.  Besides 
these,  Holland  pleaded  separately :  first,  that  by  the  reversal  of 
the  cause  appealed  in  this  Court,  and  the  adjournment  of  the 
Court,  without  an  application  for  a  rehearing,  he  was  released  ; 
and,  secondly,  that  by  the  reversal  of  the  cause,  and  the  adjourn- 

(o)  Taylor  vs.  Beck,  13  111.  R.,  376  ;  Sprigg  vs.  Bank,  &c.,  14  Peters  U.  S.  R.  201. 
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ment  of  the  Court,  without  a  motion  for  a  rehearing,  and  conse- 
quent loss  of  indemnity  bj  him,  he  was  discharged. 

The  Court  below  sustained  a  demurrer  to  each  of  these  sepa- 
rate pleas  by  Holland.  By  consent,  the  issues  of  fact  were  tried 
by  the  Court.  The  plaintiffs,  without  objection,  read  the  appeal 
bond  as  evidence ;  which  bond  describes  the  judgment  as  being 
for  the  sum  of  $909  41  debt,  and  $7  50f  costs. 

To  prove  that  the  judgment  in  the  cause  first  appealed  from 
had  been  affirmed  by  the  Supreme  Court,  the  plaintiffs  offered 
in  evidence  the  final  order  of  the  Supreme  Court,  in  a  case  be- 
tween the  same  parties,  and  appealed  from  the  same  county  ;  but 
no  further  identified,  as  being  of  the  same  judgment  recited  in 
the  bond.  To  the  introduction  of  which  the  defendants  object- 
ed, unless  the  plaintiffs  would  state  that  they  intended  to  follow 
it  up  with  further  proof  of  its  identity.  The  plaintiffs  refused  so 
to  state.  The  Court  overruled  objection,  and  received  said 
final  order  as  evidence  ;  to  which  the  defendants  excepted.  At 
this  the  plaintifis  closed.  The  defendants  then  offered  to  read 
in  evidence,  from  the  records  of  Tazewell  Circuit  Court,  a  judg- 
ment between  the  same  parties,  of  the  same  date  as  that  recited 
in  the  bond  for  the  sum  of  $851  54  debt,  $57  87  damages,  to- 
gether with  costs  and  charges,  and  thereupon  closed.  The 
Court,  Davis,  Judge,  at  September  term,  1849,  found  the  issues 
for  the  plaintifis.  and  gave  judgment  in  their  favor.  Pearl  and 
Holland  appeal,  assigning  for  error  the  admitting  in  evidence  the 
transcript  of  the  final  order  of  the  Supreme  Court,  as  sufficient 
evidence  of  the  identity  of  the  judgment;  the  finding  of  the  se- 
cond issue  of  fact  for  the  plaintiffs  below,  and  the  sustaining  the 
demurrers  to  the  pleas  of  Holland. 

Lincoln  &  Heendon,  for  appellants : 

The  reversal  of  the  judgment  and  the  laches  of  the  appellees, 
in  taking  no  further  step  at  that  term,  operated  to  discharge 
Holland,  the  surety.  People  vs.  Pearson,  3  Scam.,  406  ;  Baker 
vs.  Briggs,  8  Pick.,  121,  131  ;  Harris  vs.  Brooks,  21  Pick.,  195, 
197;  Carpenter -y^.  King,  9  Met.,  511,517;  Warner  t'5.  Helm, 
1  Gilm.,  220,  232  ;  2  Am.  L.  C,  175,  176  ;  1  Greenl.  Ev.,  sec. 
207,  212.  More  in  this  case  than  in  the  cases  cited,  because 
here  the  laches  not  only  lulled,  but  actually  disabled  Holland  to 
protect  himself.  The  judgment  affirmed  was  an  indispensable  part 
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of  the  evidence  for  plaintiifs  below,  to  show  it  to  be  the  same  judg- 
ment recited  in  the -bond.  Lombard  vs.  Cheever,  3  Gihn.,  469  ; 
1  GreenL  Ev,,  sec.  82 ;  Hoj  m.  Couch,  5  How.  Miss.,  188, 
193  ;  Goddard  m.  Long,  5  S.  and  M.,  782,  Y90 ;  1  Sup.  U.  S. 
Dig.,  337,  sec.  699;  Wilson  et  al.  vs.  Conine,  2  J.  R.,  280. 
There  is  a  fatal  variance  between  the  judgment  affirmed  and  the 
judgment  recited  in  the  bond.  Morgan  vs.  Blackiston,  5  Har. 
&  J.,  61 ;  Gildart  vs.  Howell,  1  How.  Miss.,  198  ;  Blakey  vs. 
Saunders,  9  Mo.,  742  ;  BrooJis  vs.  Jacksonville,  1  Scam.,  568  ; 
Curry  vs.  Hinman,  3  Gihn.,  90 ;  Wash  vs.  Foster,  3  Mo.,  205. 

Stuaet  &  Edwards,  for  appellees : 

The  demurrer  to  the  third  and  fourth  pleas  was  properly  sus- 
tained. The  pleas  do  not  present  a  good  defence  to  this  action. 
The  authorities  are  uniform  in  sustaining  the  position,  that  mere 
negligence  on  the  part  of  the  creditor  will  not  discharge  the 
surety  from  his  liability.  They  further  establish  the  doctrine, 
that  in  order  to  discharge  the  surety,  the  creditor  must  do  some- 
thing affirmatively,  either  by  altering  the  contract  with  the  sure- 
ty, by  some  agreement,  founded  upon  a  valuable  consideration, 
with  the  principal  debtor ;  or  by  some  act  on  his  part  which  will 
amount  to  an  actual  or  constructive  fraud  upon  the  rights  of 
surety.  The  mere  omission  on  the  part  of  the  creditor  to  pros- 
ecute his  suit  against  the  principal  debtor ;  or,  when  suit  is  com- 
menced, the  omission  of  some  act  necessary  to  its  vigorous  pros- 
ecution, will  not  discharge  a  surety.  Baker  vs.  Marshall,  16 
Vermont  R.,  522 ;  Suydam  vs.  Yance,  2  McLean's  R.,  99 ; 
Fletcher  vs.  Gamble,  3  Ala.,  335  ;  Newell  &  Price  vs.  Hunter 
et  al..,  4  Howard's  Miss.  R.,  685.  The  cases  cited  by  Mr.  Lin- 
coln, viz  :  Baker  vs.  Briggs,  8  Pick.,  121 ;  Harris  vs.  Brooks,  21 
Pick.,  197;  9  Metcalf,  511 ;  2  American  Leading  Cases,  175. 
The  cases  referred  to  are  not  in  conflict  with  the  position  we 
assume,  that  in  order  to  discharge  the  liability  of  the  surety,  the 
creditor  must  do  some  affirmative  act,  which  lulls  the  security, 
and  would  make  it  a  fraud  upon  his  rights  to  enforce  the  obliga- 
tion against  him.  On  the  contrary,  they  sustain  that  view.  See 
the  2d  American  Lead.  Cases,  175,  cited  by  him,  where  these 
cases  are  reviewed,  and  our  view  of  them  entirely  supported. 
The  ground  upon  which  the  sureties  were  released,  in  the  case 
of  Craig  &  Warner  vs.  Helm  et  al.^  1  Gilman,  221,  was,  in  prin- 
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ciple,  the  same  as  that  asserted  by  these  cases.  These  authori- 
ties by  no  means  sustain  the  position  that  the  omission  set  up  in 
these  pleas  is  sufficient  to  discharge  Holland.  No  Court  has 
ever  so  decided,  and,  we  may  with  some  confidence  assert,  no 
respectable  tribunal  will  ever  so  adjudge  the  law  to  be.  The 
decision  in  the  case  of  Pearl  vs.  Wellmans,  4  Gilman,  395,  is 
conclusive  upon  the  propriety  of  the  rehearing,  and  of  the  rea- 
sonableness of  the  time  in  which  the  application  was  made. 
It  cannot  with  truth  be  said  that  the  judgment  appealed  from 
was  ever  reversed,  inasmuch  as  the  record  of  the  issues  on 
which  that  judgment  was  founded  was  never  before  the  Su- 
preme Court,  until  the  term  at  which  the  judgment  was  af- 
firmed. 

The  second  special  plea  is  substantially  defective.  It  is  so 
uncertain  that  no  issue  could  be  made  thereon.  It  does  not 
show  the  extent  of  the  alleged  loss.  This  plea  shows  that  Hol- 
land was  indemnified  :  and  a  security  who  is  indemnified  by  his 
principal  is  not  discharged  b}^  time  being  given  to  the  principal 
debtor,  nor  by  other  acts  done  by  the  creditor,  increasing  the 
risk  of  security.  Moore  vs.  Paine,  12  Wend.,  123  ;  Chilton  vs. 
Bobbins,  4  Ala.,  223  ;  Bradford  vs.  Hubbard,  8  Pick.,  155.  Or, 
if  discharged  at  all,  it  would  only  be  to  the  extent  of  the  loss  of 
his  indemnity  occasioned  by  the  act  of  the  creditor. 

There  was  no  error  in  admitting  the  certified  copy  of  the  final 
order  of  the  Supreme  Court.  It  was  pertinent  to  the  issue,  and 
was  not  secondary  in  its  character  as  evidence  in  the  case.  Of 
itself  it  was  evidence  of  the  affirmance  of  the  judgment,  without 
the  introduction  of  the  antecedent  proceedings.  Locke  vs. 
Winston,  10  Alabama,  850-1  ;  Jones  vs.  Eandall,  Cowper,  17; 
Packard  vs.  Hill,  7  Cowen,  434 ;  Pathbone  vs.  Rathbone,  10 
Pick.,  1 ;  Garden  vs.  Col.  Insurance  Co. ;  7  J.  E.  614.  ]*Tor 
was  there  any  error  in  the  judgment  of  the  Court  upon  the  facts. 
Admitting  the  record  introduced  by  the  defendant  did  show  the 
judgment  appealed  from,  and  intended  to  be  described  in  the 
bond,  still  the  misrecital  of  the  judgment  in  the  bond  is  not  of 
such  a  character  as  would  prevent  a  recovery  on  that  instru- 
ment. The  clerk  has  stated  the  judgment  to  be  for  a  sum  which 
is  the  precise  amount  of  the  debt  and  damages,  added  together ; 
and  this  sum  he  denominates  debt,  using  the  term  not  in  its  tech- 
nical sense,  but  as  it  is  used  in  ordinary  acceptation  of  the  term, 
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denoting  the  actual  amount  of  the  indebtedness.  See,  on  this 
point,  Fulcord  vs.  Hamberlin,  4  S.  and  M.,  650.  This  Court 
will  not  set  aside  the  verdict  of  a  jury,  or  the  judgment  of  a 
Court,  merely  to  allow  to  the  defendant,  on  another  trial,  the 
benefit  of  a  mere  technicality,  to  defeat  a  judgment  in  other  re- 
spects righteous  and  just. 

Opinion  by  Mr.  Justice  Trumbull  : 

In  April,  18tl:6,  the  appellees  recovered  a  judgment  in  the 
Court  below  against  Pearl,  from  which  an  appeal  was  allowed 
to  the  Supreme  Court,  on  the  ordinary  bond  in  such  cases,  with 
Holland  as  surety.  The  present  suit  was  brought  against  Pearl 
and  Holland,  on  the  appeal  bond,  the  non-payment  of  the  judg- 
ment after  affirmance  being  the  breach  assigned. 

Pearl  and  Holland  pleaded  jointly:  first,  7wn  est  factimi  / 
and,  secondly,  that  the  judgment  has  not  been  affirmed:  on  both 
of  which,  issues  were  taken.  Besides  these,  Holland  pleaded 
separately :  first,  that  he  was  a  surety  upon  the  bond  declared 
on,  that  the  judgment  mentioned  therein  was  reversed  at  the 
December  term,  134:6,  of  the  Supreme  Court,  and  that  it  was 
subsequently  affirmed  at  the  December  term,  1847,  of  said  Court, 
upon  a  rehearing,  granted  upon  a  motion  which  was  not  made, 
nor  any  notice  thereof  given,  until  said  December  term,  1817; 
secondly,  Holland  pleaded  the  same  facts  set  forth  in  his  first 
plea ;  and  also,  in  addition,  that  certain  securities  had  been  pla- 
ced in  his  hands  to  indemnify  him  against  loss  in  going  security 
upon  the  bond  ;  some  of  which  securities  had  been  lost  by  the 
negligence  and  delay  of  the  appellees,  in  moving  for  a  rehear- 
ing. 

The  Circuit  Court  sustained  demurrers  to  each  of  these  sep- 
arate pleas.  By  consent,  the  issues  of  fact  were  tried  by  the 
Court.  The  plaintiffs,  without  objection,  read  the  bond  in  evi- 
dence ;  which  bond  describes  the  judgment  as  being  for  the  sum 
of  "  nine  hundred  and  nine  dollars  and  forty-one  cents  debt,  anil 
seven  dollars  and  fifty  and  three  fourths  cents  costs."  To  prove 
that  the  judgment  had  been  affirmed  in  the  Supreme  Court,  the 
plaintiffs  below  offered  in  evidence  the  final  order  of  the  Supreme 
Court,  in  a  case  between  the  same  parties,  and  appealed  from 
the  same  county,  but  no  further  identified  as  being  of  the  same 
judgment  recited  in  the  bond.    To  the  introduction  of  which,  the 
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defendants  objected,  unless  the  plaintiffs  would  state  that  they 
intended  to  follow  it  up  with  further  proof  of  identity.  The 
plaintiffs  refused  so  to  state.  The  Court  overruled  defendants' 
objection,  received  said  final  order  in  evidence,  and  the  defend- 
ants excepted.  At  this  the  plaintiffs  closed.  The  defendants 
then  offered  in  evidence,  from  the  records  of  Tazewell  Circuit 
Court,  a  judgment  between  the  same  parties,  of  the  same  date  as 
recited  in  the  bond,  for  the  sum  of  "eight  hundred  and  fifty-one 
dollars  and  fifty-five  cents,  the  debt  in  the  declaration  mention- 
ed ;  and  the  further  sum  of  fifty-seven  dollars  and  eighty-six 
cents  damages,"  and  also  costs  and  charges,  and  thereupon 
closed.  The  Court  found  the  issues  for  the  plaintiffs,  and  gave, 
judgment  in  their  favor. 

The  sustaining  the  demurrers,  the  admitting  in  evidence  the 
said  final  order,  without  proof  of  identity,  and  the  finding  the 
second  issue  of  fact  for  the  plaintiffs,  are  relied  on  to  reverse 
the  judgment. 

The  Circuit  Court  committed  no  error  in  sustaining  the  de- 
murrers to  the  separate  pleas  of  Holland.  The  fact  that  a  re- 
hearing was  allowed  on  a  motion  made  at  a  subsequent  term,  is 
conclusive  in  this  case  ;  at  least  that  the  motion  was  made  in 
proper  time.  That  question  cannot  now  be  inquired  into.  The 
appellees  took  all  the  steps  necessary  and  appropriate  to  have 
their  judgment  affirmed.  It  was  no  part  of  the  condition  of  the 
bond  which  Holland  signed,  that  the  judgment  of  the  Supreme 
Court  should  be  obtained  at  the  earliest  practicable  moment. 
His  obligation  became  absolute  when  the  judgment  was  affirm- 
ed, and  the  circumstance  that  it  was  first  reversed  cannot  alter 
the  case.  Tho  reversal  having  been  subsequently  set  aside,  and 
a  rehearing  granted,  the  liability  of  Holland  is  the  same  as  if  no 
judgment  of  reversal  had  ever  been  entered.  The  appellees 
were  neither  parties  nor  privies  to  the  transactions  which  in- 
duced Holland  to  sign  the  bond,  audit  would  be  strange,  indeed, 
if  their  rights  were  to  be  prejudiced  because  he,  without  any 
act  of  theirs,  had  lost  the  securities  which  he  had  taken  for  his 
indemnity.  Had  they,  by  any  affirmative  act,  induced  Holland 
to  part  with  his  securities  to  his  prejudice,  the  case  might  be 
different ;  but  the  rule  is  well  settled,  that  mere  passiveness  or 
delay  in  proceeding  against  the  principal  will  not  discharge  a 
surety.     Hunt  vs.  Bridgeham,  2  Pick.,  681 ;  Fulton  vs.  Matthews, 
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16  John.,  433;  Cliitty  on  Cont.,  421.  Yet  it  often  happens  that 
the  surety  loses  the  means  of  indemnification  by  the  delay  of 
the  creditor  in  proceeding  against  the  principal.  In  the  case  of 
Baker  vs.  Marshall,  16  Yt.,  523,  the  creditor  dismissed  an  at" 
tachment  against  the  principal,  which  had  been  levied  upon 
property  sufiicient  to  have  paid  the  debt,  and  the  Court  held  the 
surety  liable,  though  the  principal  subsequently  became  insol- 
vent. 

At  the  present  term  of  this  Court,  in  the  case  of  The  People 
use  of  Markham  vs.  White,  ante,  341,  it  has  been  decided,  that 
a  surety  is  not  released  by  the  delay  of  the  creditor  to  enforce 
his  claim,  until  the  principal,  by  operation  of  law,  is  discharged; 
and  in  that  case,  although  the  principal  was  deceased,  and  his 
estate  had  been  finally  settled  for  more  than  a  year,  so  that  no 
claim  could  be  presented  against  it,  still  his  surety  was  held  lia- 
ble. There  is  no  distinction  between  doing  something  which 
lulls  the  security  to  his  prejudice,  and  omitting  to  do  that  which 
would  have  discharged  him,  or  put  it  in  his  power  to  protect 
himself.  The  cases  referred  to  by  appellant's  counsel  all  pro- 
ceed upon  the  ground  that  the  creditor  had  done  some  act  by 
which  the  surety  had  lost  or  been  induced  to  neglect  the  means 
which  might  have  been  used  for  his  indemnity.  Such  was  the 
case  in  8  Pick.,  122,  where  the  creditor  told  the  surety  the  debt 
was  paid,  and  he  was  clear  of  it.  The  Court  held  that  the  sure- 
ty was  discharged,  if  he  had  lost  an  opportunity  of  securing 
himself  in  consequence  of  what  the  creditor  had  told  him.  With 
cases  of  this  character  we  have  no  fault  to  find.  A  creditor, 
who  by  any  act  of  his  has  induced  the  surety  to  believe  that  he 
was  discharged,  and  thereby  led  him  to  part  with  his  means  of 
indemnity,  ought  to  be  estopped  by  such  act  from  subsequently 
proceeding  against  the  surety.  But  this  is  not  the  case.  The 
most  that  can  be  said  by  Holland,  is,  that  the  appellees  did  not 
take  the  earliest  possible  steps  to  have  the  judgment  affirmed, 
and,  as  has  already  been  shown,  mere  delay  to  proceed  against 
a  principal  will  not  discharge  a  surety.  If  Holland  is  compelled 
to  pay  the  judgment  upon  the  bond,  he  may  still  resort  to  the 
securities  placed  in  his  hands  as  an  indemnity,  unless  he  has  lost 
the  right  to  do  so  by  some  act  of  his  own. 

The  next  question  relates  to  the  admission  in  evidence  of  the 
final  order  of  the  Supreme  Court  for  the  purpose  of  showing 
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that  the  judgment  mentioned  in  the  declaration  had  been  affirm- 
ed.    It  is  insisted  that  this  order,  though  evidence  of  the  affirm- 
ance of  some  judgment,  is  not  sufiicient  evidence  of  the  affirm- 
ance of  the  particular  judgment  appealed  from.     The  issue  was, 
whether  the  judgment  of  the  Tazewell  Circuit  Court,    in  the 
declaration  mentioned,  had  been  affirmed  in  manner  and  from 
as  therein  alleged  ;  and  we  think  the  copy  of  a  final  order  of 
the  Supreme  Court,  showing  that  a  judgment  had  been  affirmed 
on  the  day  alleged,    between    the  same  parties,  and   from  the 
same  county,  was  of  itself  sufficient  to  justify  the  inference  that 
the  judgment  affirmed  was  the  same  one  described  in  the  decla- 
ration.    This  precise  cpestion  has   been  decided  in  the  case  of 
Lock  vs.  Winston,  10  Ala.,  849,  where  it  v.-as  held,  that  when- 
ever the  only  matter    to  be  ascertained   is  the    existence  of  a 
judgment,  the    exemplification  of  the  judgment  is  sufficient  in 
itself  without  proof  of  the  other  proceedings  in  the  cause.     It 
is  true,  the  Court,  in  their  opinion,  say  nothing  about  the  ques- 
tion of  identity,  but  it  was  involved  in  the  decision  made  as 
completely  as  it  is  in  this.     In  an  action  upon  a  wager,  whether 
a  decree  in  chancery  would  be  reversed,  it  was  held  (Cowper, 
17,)    that    the    decree  of  reversal  was    proper    evidence,  with- 
out proof   of  the  other    proceedings.     But,  admitting  that  the 
final  order  of  the   Supreme  Court  was  prima  facie  evidence  of 
the  affirmance  of  the  judgment  mentioned  in  the  declaration,  it 
is  next  insisted,  that  the  defendant  overcame  this  prima  facie 
proof,  by  introducing  in   evidence  the  record  of  a  judgment  in 
the  Tazewell  Circuit  Court,  between  the  same  parties,  and  of 
the  same  date  as  that  mentioned  in  the  bond,  but  varying  from 
it  as  defendants  insist.     The   only  variance  between   the  judg- 
ment referred  to  in  the  bond,  and  the  one  read  in  evidence  by 
the  defendants,  consists  in  this,  that  the  bond  refers  to  a  judg- 
ment for  $909  41  debt,  and  $7  50f  costs,  whereas  the  judgment 
read  in  evidence  was  for  the  sum  of  $851  55,  the  debt  in  the  decla- 
ration mentioned,  and  the  further  sum  of  $57  86  damages ;  and 
likewise  the  costs  and  charges  by  them  about  their  suit  expended. 
The  total  amount  of  the  debt  and  damages,  is  the  precise  sum  men- 
tioned in  the  bond,  as  the  amount  of  the  recovery  under  the  gen- 
eral name  of  debt.     The  word  debt,  as  there  use,  is  not  to  be  un- 
derstood in  the  technical  sense  which  it  has  when  applied  to  the 
form  of  an  action^,  but  in  its  more  general  and  usual  sense,  as  indi- 
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eating  the  total  amount  whicli  the  plaintiffs  had  recovered  against 
Pearl.  As  the  judgment  read  in  evidence,  and  that  referred  to  in 
the  bond,  agree  in  the  total  amount  of  the  recovery,  the  omission 
to  state  in  the  bond  how  much  of  thejudgment  was  in  debt  and 
how  much  in  damages,  does  not  constitute  a  variance  between 
them. 

The  other  point  of  variance  insisted  upon  is,  that  the  judg- 
ment is  for  costs  generally,  without  specifying  the  amount,  while 
the  bond  refers  to  a  judgment  for  $7  50f  costs.  In  the  case  of 
Bryan  vs.  White,  2  Scam.,  47,  it  was  held,  that  a  variance  in  the 
amount  of  costs,  as  stated  in  an  original,  and  an  alias  writ  of 
^6r^  facias,  occasioned  by  including  in  the  second  writ  the  costs 
attendant  on  the  first,  was  not  material,  and  the  Court,  in  com- 
menting upon  the  manner  of  entering  judgments  in  this  state, 
say  :  "  In  the  first  place,  the  clerk  enters  the  judgment  on  his 
record,  and  costs  are  awarded  without  any  specification  of  the 
amount.  He  subsequently  makes  up  his  costs  without  any  tax- 
ation by  the  Court,  and  inserts  them  in  the  writ  oi  fieri  facias P 
The  practice  ^yas  admitted  to  be  loose  and  somewhat  irregular, 
yet  the  Court  gave  it  their  sanction. 

It  is  difficult  to  conceive  why  an  appeal  bond,  which  refers  to 
the  judgment  as  being  for  a  specific  amount  of  costs,  should  be 
considered  as  materially  varying  from  a  judgment  for  costs  gen- 
erally, when  an  execution  issued  upon  the  same  judgment,  for  a 
specific  amount  of  costs  would  not  be  obnoxious  to  the  same 
objection.  It  would  be  going  too  far  to  require  a  stricter  con- 
formity between  the  judgment  appealed  from  and  that  referred 
to  in  the  appeal  bond,  than  is  required  between  a  judgment  and 
the  execution  issued  upon  it. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  ciffinned. 
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John  White,    appellant,   vs.    James  D.  Morrison  et   ux.,   and 
Joseph  B.  Y.  Butler,  appellees. 

Appeccl  from  Pike. 

The  statute  which  authorizes  evidence  in  chancery  cases  to  be  given  oral'y,  was  only  de- 
signed to  change  the  mode  of  taking  testimony,  and  not  to  dispense  witli  the  necessity  of 
having  the  evidence  in  the  reeoril. 

When  tiiis  statute  is  acted  on,  ilie  tetitimony  of  the  witnesses,  or  the  facts  proved  by  them, 
ought  still  to  appear  in  the  record. 

The  evidence,  or  the  facts  proved  by  it,  maybe  stated  in  the  decree,  in  a  bill  of  exceptions, 
in  a  certifieate  of  the  judge,  or  in  a  master's  report.  It  is  the  duty  of  the  Circuit  (Jourt,  to 
see  that  the  evidence  is  iLCorporated  into  the  record  in  some  one  of  tliese  ways.  It  will 
not  be  pre.sumed,  that  any  other  proof  was  made,  under  this  statute,  tlian  wliat  thus  ap- 
pears in  the  r 'Cord  ia). 

A  general  reference  to  exhibits  in  a  decree,  must  be  understood  as  including  only  those  ap- 
pearing in  the  record, 

A  compl'iinant  cannot  allege  one  ease  in  his  bill,  and  make  proof  of  a  difiterent  one.  His 
allegations  and  proofs  must  correspond. 

Special  replications  in  chancery  are  now  disused.  A  general  replication  only  puts  in  issue 
the  truth  and  suflficient'y  of  the  matters  stated  in  the  bill  and  answer.  A  party  may,  in  an 
original  bill,  anticipate  a  defence,  and  allege  any  matter  necessary  to  explain  or  avoid  it; 
or,  omitting  to  do  so,  on  the  coming  in  ot  the  answer,  he  may  introduce  the  new  matter 
into  the  case  by  an  amendment  ot  the  bill 

This  was  a  bill  filed  in  the  Pike  Circuit  Court,  in  February, 
1848,  by  appellant,  against  the  appellees,  to  obtain  a  decree  for 
the  foreclosure  of  certain  mortgaged  premises.  The  mortgage 
was  executed  to  appellant  on  26th  March,  1842,  and  acknow- 
ledged by  Morrison  and  wif<^  on  the  same  day.  After  the  execu- 
tion of  the  mortgage,  Morrison  conveyed  the  mortgaged  premi- 
ses to  Butler,  the  other  appellee,  on  the  30th  day  of  June,  1S43. 
Butler  signed  the  following  statement,  written  upon  said  mort- 
gage: 

^^  June  30,  1843. — I  do  hereby  acknowledge  that  I  was  well 
apprised  of  the  execution  of  this  mortgage  deed  being  in  the 
hands  of  John  White  of  Scott  county,  previous  to  the  purchase 
which  I  made  of  the  same  property  from  James  D.  Morrison, 
known  and  described  in  this  mortgage,  also  in  my  deed,  known 
as  lots  number  thirty-six  and  thirty-seven,  in  Peters'  addition  to 
the  town  of  Pittsfield  ;  and  I  admit  the  same  to  be  put  on  record, 
and  to  the  preference  of  ray  deed. 

"Joseph  B.  Y.  Butler." 

The  mortgage  was  conditioned  for  the  payment  of  a  note  of 
Morrison  to  AYhite,  dated  26th  March,  1842,  due  in  one  year,  for 
two  hundred  and  forty-five  dollars,  with  twelve  per  cent,  inter- 
est.    The  mortgage  was  recorded  in  Pike  county,  the  day  of  the 

(a)  Holdridge  vs.  Bailey,  4  Scam.  R.  124 ;  Ward  vs.  Owen,  12  111,  R.  283  and  note ;  Moore  vs. 
School  Trustees,  19  111.  R.  88  ;  Wright  vs.  Langley,  36  111.  R.  384 ;  Eaton  vs.  Sanders,  43  111,  R^ 
436. 

46 


362  SPEINGFIELD. 


White  m.  Morrison  et  al. 


date  of  Butler's  agreement.  Morrison  and  wife  having  failed 
to  answer,  the  bill  was  taken  for  confessed  as  to  them.  Butler 
filed  an  answer  to  the  bill,  in  which  he  admits  the  execution  of 
the  note  and  mortgage,  and  the  conveyance  of  the  mortgaged 
premises  to  himself,  as  stated  in  the  bill.  Admits  that  he  pur- 
chased with  knowledge  of  the  mortgage,  and  that  he  signed  the 
foregoing  agreement,  written  upon  the  back  of  it ;  but  denies 
any  promise  to  pay  the  mortgage.  The  answer  further  states, 
that  at  September  term,  1840,  of  the  Pike  Circuit  Court,  one 
James  H.  Johnson  recovered  a  judgment  against  Morrison  for 
two  hundred  and  fifty-nine  dollars  and  seventy  cents ;  that  on 
the  8th  November,  1845,  an  execution  was  issued  on  said  judg- 
ment, which  was  levied  on  said  premises,  and  sold  by  the  sheriff 
to  Jackson  Grimshaw,  who  assigned  the  certificate  of  purchase 
to  Butler,  the  respondent;  that  by  reason  thereof,  the  sheriff,  in 
pursuance  of  said  sale  and  assignment,  gave  Butler  a  deed  for 
the  said  premises.  The  answer  further  denies  a  promise  to 
withhold  the  purchase  money  from  Morrison,  or  that  the  pur- 
chase, under  the  execution  against  Morrison,  was  upon  any  con- 
dition that  the  rights  of  the  complainant  should  not  be  prejudiced. 
The  cause  was  heard,  on  the  bill,  answer  of  Butler,  replica- 
tion and  depositions,  before  Minshall,  Judge,  at  September  term, 
1849,  who  entered  a  decree  dismissing  the  bill.  The  complain- 
ant prayed  this  appeal,  and  assigned  for  error  the  dismissal  of 
the  bill. 

J.  Geimshaw,  for  appellant : 

1.  Butler's  answer  not  being  sworn  to,  has  no  greater  efiect 
as  evidence  than  the  bill.  Eev.  Stat.  1845,  96,  sec.  21.  It 
performs  the  office  of  pleading  alone,  and  assists  in  making  up 
the  issues.  4  Scam.,  20,  Nillis  et  al.^  vs.  Henderson.  Replica- 
tion being  filed,  Butler  was  bound  to  prove  any  facts  set  up  by 
him  in  his  answer,  to  avoid  relief  asked  for  in  the  bill.  Jameson 
vs.  Conway,  5  Gilman,  229.  Answer  of  Butler  may  be  used  by 
complainant,  to  show  what  the  answer  admits ;  but  so  far  as  it 
sets  up  new  matter,  in  avoidance  of  White's  demand,  such  new 
matter  must  be  sustained  by  proof.  Hart  vs.  Ten  Eyck,  2 
Johns.  Ch.,  90,  and  note.  Allegalious  in  bill  material  to  relief 
were  admitted  by  answer.  Butler  sets  up  by  answer,  an  assign- 
ment to  him  of  a  certificate  of  purchase,  on  a  sale  of  the  mort- 
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gaged  property  on  execution,  issued  on  judgment  older  than 
mortgage.  He  files  a  copy  of  sheriff's  deed,  as  exhibit,  with 
answer,  but  does  not  say  he  paid  for  it.  Butler  was  bound  to 
make  strict  proof  of  this  new  matter  in  defence,  by  producing 
judgment,  execution  and  sheriff''s  deed :  the  original,  not  a  copy. 
Eecord  shows  nothing  but  this  copy.  Jameson  vs.  Conway,  5 
Gilman,  231. 

2.  Admitting,  for  sake  of  argument,  that  there  is  some  testi- 
money  that  Butler  has  acquired  a  sheriff's  deed  under  Johnson's 
judgment,  it  should  avail  him  nothing  in  this  cause.  On  the 
principle  decided  in  Smith  vs.  Brown,  5  Gilman,  311,  Butler,  by 
his  agreement  with  Morrison,  was  not  bound  to  pay  any  thing 
after  1st  IS'ovember,  1811,  unless  Morrison,  before  that  time, 
paid  off  these  liens.  After  that  date  he  had  means  in  his  own 
hands,  and  had  the  right,  by  the  agreement  with  Morrison,  to 
pay  them  off  himself.  Any  payment  made  to  Morrison  after 
November  1,  1811,  was  made  in  his  own  wrong.  This  title 
inured  to  benefit  of  White.  Morrison  paid  the  only  considera- 
tion that  was  paid.  Rev.  Stat.  1815,  101,  sec.  Y;  Frisby  vs. 
Ballance,  2  Gilman,  115. 

3.  White,  the  mortgagee,  before  the  sale  under  Johnson's  judg- 
ment, had  the  legal  title.  Butler  was  a  purchaser  of  Morrison's 
equity  of  redemption,  prior  to  Wright's  mortgage,  and  with  ex- 
press notice  of  the  mortgage.  In  order  to  avail  himself  of  this 
Johnson  title,  he  must  present  himself  in  the  attitude  of  a  hona 
fide  purchaser ;  he  must  have  purchased  in  good  faith,  without 
notice,  for  a  valuable  consideration,  which  has  been  actually 
paid.  He  must  show  that  he  would  be  hurt  by  this  decree.  He 
must  show  that  in  good  faith  he  has  acquired  some  paramount 
legal  title,  since  June,  1813,  when  he  signed  the  memorandum 
on  the  mortgage,  and  that  he  has  actually  paid  for  such  title. 
Morrison  having  repaid  to  Butler  all  that  Butler  paid  for  this 
Johnson  title,  Butler  stands  precisely  where  he  did  when  he 
signed  the  memorandum.  JcM^ett  vs.  Palmer,  7"  Johns.  Ch.  67; 
Tourville  vs.  Naish,  3  Peere-Williams,  30Y;  Murray  vs.  Fines- 
ter,  2  Johns.  Ch.  156;  JSTellwyn  vs.  Lee,  9  Yesey,  jr.,  32; 
Beekman  vs.  Frost,  18  Johns.,  562 ;  Howlett  vs.  Thompson,  1 
Iredell's  Ch.,  375.  The  cases  of  Powell  et  al.  vs.  Jeffries,  4 
Scam.,  389 ;  Lambert  vs.  Nanny,  2  Mumford,  196,  are  strongly 
in  point. 
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Williams  &  Lawrence,  for  appellees : 

1.  The  complainant  is  not  entitled  to  relief,  unless  the  proof 
supports  the  case  made  in  his  bill.  McKay  vs.  Bissett,  5  Gil- 
man,  501. 

2.  The  defendant,  Butler,  was  not  disabled,  by  the  fact  of  his 
having  purchased  from  White,  from  also  purchasing  the  proper- 
ty at  the  sheriiF's  sale  on  Johnson's  judgment.  He  had  the  same 
liberty  of  purchasing  at  sheriif 's  sale  as  any  other  person  ;  and 
the  purchaser  at  that  sale  took  a  title  relating  back  to  the  time 
when  the  lien  of  Johnson's  judgment  attached.  Martin  vs. 
Dryden,  1  Gilman,  187. 

3.  The  cases  cited  by  the  counsel  for  the  complainant  relate 
to  a  purchase  made  by  one  person  of  another,  with  notice  of  an 
outstanding  equity  in  a  third  person.  In  such  cases,  the  pur- 
chaser of  the  legal  title  is  made  a  trustee  for  the  holder  of  the 
equity.  But  these  are  cases  where  the  equity  and  the  legal  title 
come  from  the  same  person.  No  case  can  be  found  where  the 
purchaser  of  the  legal  title  is  made  a  trustee  for  the  holder  of  the 
equity,  unless  the  equity  and  the  legal  title  are  derived  from  the 
same  person,  or  unless  there  is  some  fraud  in  the  acquisition  of 
the  legal  title. 

Opinion  by  Treat,  C.  J. : 

This  decree  cannot  be  affirmed.  The  case  shows  a  clear  right 
in  the  complainant  to  a  foreclosure  of  his  mortgage,  unless  the 
defendant  Butler,  made  full  proof  of  his  defence.  He  alleges 
in  his  answer,  that  he  had  acquired  the  legal  title  to  the  mort- 
gaged premises,  by  virtue  of  a  sale  and  sheriff's  deed,  founded 
on  a  judgment  recovered  against  the  mortgagor  before  the  exe- 
cution of  the  mortgage.  The  sheriff's  deed,  although  referred 
to  as  an  exhibit  in  the  answer,  does  not  appear  to  have  been  pro- 
duced and  proved.  If  introduced  and  proved  as  an  exhibit,  on 
the  hearing,  it  would  have  been  filed  with  the  papers  of  the  case 
and  copied  into  the  transcript  sent  to  this  Court.  Holdridge  vs. 
Bailey,  4  Scammon,  124  {a).  But  it  is  contended  that  the  exist- 
ence of  the  judgment  and  the  proceedings  under  it,  is  admitted 
by  the  bill.  Such  is  not  the  fact.  The  bill  states  that  the  de- 
fendant, Butler,  pretends  that  he  has  purchased  the  premises, 
under  a  judgment  older  than  the  mortgage ;  and  then   charges 

(a)  Ross  vs.  Utter,  15  111.  R.  405  and  notes.  , 
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that  it  would  be  inequitable  in  him  to  set  up  the  purchase  to  de- 
feat the  mortgage,  inasmuch  as  he  had  agreed  to  pay  off  the 
mortgage.  This  statement  does  not  dispense  with  proof  of  the 
allegations  of  the  answer.  It  is  not  an  admission  that  there 
was  such  a  judgment,  or  that  such  proceedings  were  had  under 
it.  The  bill  anticipates  a  particular  defence,  without  conceding 
it  to  be  true.  We  are  asked,  however,  to  presume  that  proof  of 
the  defence  was  made  orally  at  the  hearing,  under  the  provisions 
of  the  act  of  the  12th  of  February,  1849,  which  declares  ''  that 
hereafter,  on  the  trial  of  any  suit  in  chancery,  the  evidence  on 
the  part  of  either  plaintiff  or  defendant  may  be  given  orally, 
under  the  same  rules  and  regulations  as  evidence  in  cases  at 
common  law ;  provided,  however,  that  depositions  taken  in  pur- 
suance of  law  may  still-  be  read  in  evidence,  as  if  this  act  had 
not  been  passed."  Acts  of  1849,  page  133.  Previous  to  the 
passage  of  this  act,  the  testimony  in  contested  chancery  cases, 
was  taken  down  in  writing  in  the  form  of  depositions,  except 
where  the  witnesses  were  examined  orally  before  a  master,  and 
the  facts  proved  by  them  reported  to  the  Court,  and  when  the 
proof  of  exhibits  was  made  viva  voce  at  the  hearing.  And  the 
depositions,  the  master's  report,  and  the  exhibits  were  filed,  and 
made  part  of  the  record  of  the  case.  McClay  m.  Norris,  4  Gil- 
man,  370.  "We  are  of  the  opinion  that  this  act  w^as  only  design- 
ed to  change  the  mode  of  taking  testimony,  and  not  to  dispense 
with  the  necessity  of  the  testimony  appearing  in  the  record. 
The  parties  are  permitted  to  produce  their  witnesses  in  open 
Court,  and  have  them  examined  orally.  The  object  was  to  avoid 
the  inconvenience,  expense  and  delay  attending  the  preparation 
of  a  case  for  hearing,  where  the  evidence  must  be  taken  by  de- 
positions. When  this  statute  is  acted  on,  the  testimony  of  the 
witnesses,  or  the  facts  proved  by  them,  ought  still  to  appear  in 
the  record.  It  may  be  stated  in  the  decree  ;  in  a  bill  of  excep- 
tions ;  in  a  certificate  of  the  Judge,  or  in  a  master's  report.  We 
conceive  it  to  be  the  duty  of  the  Circuit  Court  to  see  that  the 
testimony  is  incorporated  in  the  record,  in  some  one  of  these 
ways.  This  Court  will  not  presume  that  any  other  proof  was 
made  than  what  is  thus  stated  in  the  record.  In  this  case,  the 
decree  recites  that  the  cause  was  heard  on  the  bill,  answer,  rep- 
lication, exhibits  and  depositions.      The  record  fails  to  show  that 
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any  proof  was  made  of  the  seriff 's  deed.  The  exhibits  refer- 
red to  in  the  decree  must  be  understood  as  including  only  those 
appearing  in  the  record.  For  this  defect  in  the  proof  of  the 
defendant,  the  decree  must  be  reversed.  Instead  of  a  decree 
being  entered  in  this  Court,  the  cause  will  be  remanded,  that 
the  parties  may  have  an  opportunity  to  present  the  whole  case  on 
the  merits.  It  may  not  be  im23roper  to  make  some  further  sug- 
gestions respecting  the  case.  It  was  insisted  on  the  argument 
that  the  complainant  was  entitled  to  a  decree  of  foreclosure, 
even  if  the  allegations  of  the  answer  were  true,  inasmuch  as  he 
proved  that  the  purchase  under  the  judgment  was  made  with  the 
money  of  the  mortgagor.  If  such  was  the  fact,  Butler  cannot 
assert  title  under  the  sheriff  's  deed,  to  the  prejudice  of  the  mort- 
gage, because,  in  equity,  it  was  the  purchase  of  the  mortgagor, 
and  inured  to  the  benefit  of  the  mortgagee.  But  tlie  com- 
plainant has  not  made  a  case  by  his  bill,  that  will  authorize  him 
to  defeat  the  purchase  on  this  ground.  He  seeks  to  avoid  the 
purchase  on  the  ground  that  Butler  was  personally  liable  for  the 
payment  of  the  mortgage.  He  connot  allege  one  cause  for  re- 
lief against  the  purchaser,  and  make  out  his  case  by  proof  of  a 
different  one.  His  proof  must  correspond  with  the  allegations 
he  has  made,  and  not  be  inconsistent  therewith.  He  must  stand 
or  fall  with  the  case  made  in  his  bill  {a).  McKay  vs.  Bissett,  5 
Gilman,  499.  Special  replications  in  chancery  are  now  disused. 
A  general  replication  only  puts  in  issue  the  truth  and  sufiicien- 
cy  of  the  matters  stated  in  the  bill  and  answer.  If  it  is  neces- 
sary for  a  complainant  to  put  in  issue  any  fact  on  his  part,  in 
avoidance  of  matters  set  up  by  the  defendant,  he  must  do  it  by 
proper  charges  in  his  hill.  He  may,  in  the  original  bill,  antici- 
pate the  defence  that  will  be  made,  and  allege  any  matter  neces- 
sary to  explain  or  avoid  it ;  or,  omitting  all  reference  to  the  de- 
fence, he  may,  on  the  coming  in  of  the  answer,  introduce  the 
•  new  matter  into  the  case,  by  an  amendment  to  the  bill.  Story's 
Eq.  PL,  sec.  878 ;  Tarlton  vs.  Yietes,  1  Gilman,  470. 

The  decree  of  the  Circuit  Court  will  be  reversed,  with  costs, 
and  the  cause  remanded,  with  leave  to  the  complainant  to  amend 
his  bill. 

Decree  reversed. 

(o)  McKay  vs.  Bissett,  5  Gil.  R.,  499,  and  note  ;  Eaton  vs.  Sanders,  43  111.  R.,  436. 
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William  Fete,  appellant,  vs.  The  President,  Directoes  and 
Company  of  the  ±5ank  of  Illinois,  who  sue  for  the  use 
of  John  J.  Hardin,  et  al.,  appellees. 

Apjpeal  from  Calhoun. 

A  person  who  claims  under  a  title  paramount,  or  prior  to  that  sought  to  be  enforced  by  a  bill 
m  chancery, and  whose  interests  and  title  are  not  affected  by  the  relief  prayed  for,  need 
not  be  made  a  party  to  such  bill. 

It  is  only  the  general  character  of  a  witness  for  truth  and  yeraeity,  that  should  be  inquired 
into,  upon  an  impeachment  of  his  testimony. 

A  subsequent  mortgagee  upon  the  same  premises,  for  an  existing  debt,  is  entitled  to  prece- 
dence ot  advances  made  by  a  prior  mortgagee,  who  has  notice  of  the  second  mortgage. 

It  would  be  inequitable  to  allow  a  mortgagor  to  suffer  the  mortgaged  lands  to  be  sold  for 
taxes,  by  buying  them  in  himself,  to  defeat  the  lien  of  the  mortgage. 

The  merits  of  this  suit  in  chancery  are  sufficiently  stated  in 
the  opinion.  The  decree  appealed  from  was  a  jpro  for7na  de- 
cree, entered  at  October  term,  1849,  by  Woodson,  Judge. 

Billings  &  Parsons  and  E.  Keating,  for  appellant : 

The  interest  which  disqualifies  a  witness,  is  an  interest  in  the 
result  of  the  cause,  namely :  that  all  concerned  in  the  demand 
ought  to  be  made  partners  in  equity:  not  all  concerned  in  the 
subject  matter,  respecting  which  a  thing  is  demanded,  but  all 
concerned  in  the  very  thing  which  is  demanded — the  matter  pe- 
titioned for  in  the  prayer  of  the  bill — in  other  words,  the  object 
of  the  suit.  Story's  Eq.  PL,  95,  note  ;  ibid,  sec.  76.  Tested 
by  this  rule,  the  depositions  of  Joseph  Harrison,  Stephen  Mor- 
ris, Henry  G.  Hart  and  Hiram  Sergeant,  taken  by  the  defendants 
in  error  must  be  excluded.  The  record  shows  that  other  par- 
ties should  have  been  made  to  the  bill.  In  a  bill  to  foreclose  a 
mortgage,  prior  incumbrancers  must  be  made  parties.  Finley 
m.  Bank  United  States,  6  Cond.  E,.,  320  ;  Haines  vs.  Beach,  3 
J.  0.  li.,  459;  Ensworth  vs.  Lambert,  4  J.  C.  K,  604;  McGown 
vs.  Yerks,  6  ibid,  449 ;  Story's  Eq.  PL,  sec.  193.  The  defend- 
ant may  not  only  raise  the  objection  at  the  hearing,  for  want  of 
proper  parties,  but  the  Court  itself  may  raise  the  objection,  when 
determining  the  cause.  1  Barb.  Ch.  Practice,  321.  The  exam- 
ination as  to  the  credit  to  be  given  to  the  testimony  of  a  wit- 
ness, must  be  confined  to  general  credit,  by  producing  witnesses 
to  swear  that  the  person  is  not  to  be  believed  on  oath.  Troup 
vs.  Sherwood,  3  J.  C.  R.,  663 ;  Commonwealth  vs.  Churchill,  11 
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Metcalf,  538;  Noel  vs.  Dickey,  3  Bibb,  268 ;  Gilchrist  vs. 
JVIcKee,  4  "Watts,  380  ;  LJnited  States  vs.  Vansyckle,  2  McLean, 
219;  Ford  vs.  Ford,  7  Humphrey,  100;  Bakeman  vs.  Rose  and 
wife,  14  Wend.,  110 ;  Rector  vs.  Rector,  3  Gilm.,  IIY.  The 
declarations  of  John  Shaw,  that  he  had  given  a  mortgage  on  the 
lands  to  Frye,  which  he  subsequently  mortgaged  to  the  com- 
plainants, made  before  the  mortgage  was  executed  to  the  com- 
plainants, are  admissible  in  evidence.  1  Greenleaf  Ev.,  sees. 
125,  149  ;  West  Cambridge  vs.  Lexington,  2  Pick.,  538 ;  Davis 
vs.  Pierce  et  al.,  2  Dunford  and  East,  20 ;  Carne  vs.  Nicoll,  27 
English  Com.  L.  R.,  446 ;  Woolway  vs.  Rowe,  28  ibid,  62 ; 
Beers  vs.  Hawley,  2  Conn.,  469-70 ;  Demraing  vs.  Carrington 
12  Conn.,  1;  Norton  vs.  Pettibone,  7  Conn.,  323;  Ramsbottom 
vs.  Phelps,  18  ibid,  285.  The  mere  silence  of  a  prior  mortga- 
gee is  not  sufficient  to  postpone  the  prior  mortgagee.  There 
must  be  actual  fraud  charged  and  proved.  Brinkerhoif  vs. 
Lansing,  4  J.  C.  R.,  %Q  ;  Berry  vs.  Mutual  Ins.  Co.,  2  ibid,  607; 
1  Story  on  Equity,  380,  sec,  384  to  393.  Sums  subsequently 
lent  on  notes,  if  distinctly  agreed  at  the  time  to  be  on  the  secu- 
rity of  the  mortgaged  property,  will  be  allowed  to  be  tacked. 
Matthews  i)s.  Cartwright,  2  Atk.,  347;  1  Story's  Eq.,  sec.  416, 
417 ;  4  Kent,  175  ;  Brinkerhoff  vs.  Marvine,  5  J.  C.  R.,  325. 
A  voluntary  conveyance  made  without  consideration,  by  a  per- 
son, whether  insolvent  or  not,  cannot  be  avoided  by  a  subsequent 
creditor,  unless  it  is  proved  that  the  conveyance  was  made  for 
the  express  purpose  of  defrauding  such  creditor.  Howe  vs. 
Ward,  4  Greenleaf,  198,  and  the  numerous  authorities  there  re- 
ferred to. 

D.  A.  Smith,  for  appellees  : 

Complainants  in  their  bill  and  amended  bill  aver,  that  mort- 
gage to  Frye  was  antedated,  and  fraudulently  recorded,  as  of  a 
date  some  years  before  it  was  executed  ;  that  it  was  for  an  in- 
adequate consideration,  and  given  to  secure  Frye  in  an  ostensi- 
ble sum,  amounting  to  much  more  than  Shaw  really  owed  him  ; 
that  it  was  not  hona  fide,  but  was  made  to  the  intent  to  delay, 
hinder  and  defraud  the  creditors  of  Shaw.  These  are  the  issues 
to  be  tried  in  the  case. 

When  consideration  is  impeached  by  proof  of  suspicious  cir- 
cumstances or  badges  of  fraud,  the  onus  ;pr6bdndi  of  considera- 
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tion  relied  upon  by  the  mortgagee,  is  devolved  on  him  ;  and  if 
he  cannot  prove  it,  must  abide  bj  his  legal  misfortune  or  neces- 
sity of  his  position.  A  cunning  and  unscrupulous  man  may  do 
much  in  four  years  to  heal  or  patch  up  a  fraud.  Equivocal  ef- 
forts ^cs^  litem  motam  always  to  be  looked  upon  with  distrust, 
or  very  strictly  scrutinized,  and  ought  not  to  overcome  the  re- 
peated, deliberate  and  solemn  admissions  of  a  party  making  such 
efforts;  which  admissions  have  been  made  under  unguarded 
circumstances,  and  before  the  movement  of  strife,  and  before 
there  were  any  inducements  to  a  sinister  or  tortuous  course  of 
conduct.  As  to  admissions  against  a  party's  interest,  see  1 
Greenleaf  on  Ev.,  sec.  200. 

As  to  mortgage  standing  as  security  for  future  advances,  is 
an  afterthought,  not  admissible  under  either  of  Frye's  answers. 
If  it  were  admissible,  any  items  in  it  since  the  date  of  the  mort- 
gage to  the  insurance  company  and  Atchison  in  January,  1839, 
could  not  prejudice  them.  1  Bibb,  200  ;  6  J.  C.  R.,  429  ;  2  Pow- 
ell on  Mort,  533,  note  1.  But  if  admissible,  why  was  not  in- 
terest on  the  $400  bond,  dated  in  December,  1827,  estimated  at 
the  rate  of  twelve  per  cent.  ?  Shaw  had  long  before  that  given 
a  receipt,  acknowledging  the  deposit  of  the  patent  for  the  floating 
claim.  But  assuming  that  Frye's  mortgage  was  truly  dated  and 
recorded,  and  was  for  a  full  and  fair  consideration,  ought  he  not 
to  be  postponed  to  the  Bank  of  Illinois,  because  of  the  fraud  he 
perpetrated  upon  her,  in  neglecting,  in  his  certificate,  to  state 
that  he  had  a  mortgage  on  the  property  1  Was  he  not  thus 
standing  by,  in  fraudulent  silence,  and  inducing  her  to  loan  her 
money  nnder  a  delusion  ?  See  cases  collated,  1  Pirtle,  316, 
sec.  149.  See  the  rule  as  to  impeaching  a  witness,  1  Greenleaf, 
sec.  461,  462.  This  is  an  abstract  question,  affording  a  fit  oc- 
casion for  the  Court  to  settle  the  form  of  questions  impeaching 
a  witness. 

The  tax  sales  of  the  27th  and  28th  of  April,  1840,  were  prob- 
ably a  part  and  parcel  of  the  fraud  between  Frye  and  Shaw. 
By  quit  claim  deed,  in  May,  1844,  Shaw  conveyed  to  Frye,  he, 
Shaw,  having  been  under  obligation  to  keep  the  taxes  paid ; 
and  he,  Frye,  having  actual  and  constructive  notice  of  the 
mortgage  to  complainants,  can  he  be  in  any  better  condition,  or 
have  any  superior  equity  to  Shaw.  But  if  this  suggestion  goes 
for  nothing,  there  is  no  evidence  in  the  record  of  any  judgment 
47 
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or  process,  in  virtue  of  whieh  the  lands  were  sold  for  taxes. 
This  claim  is  surely  baseless.  That  his  mortgage  was  colorable 
— or  a  mere  shadow — for  an  inadequate  consideration,  to  keep 
Shaw's  creditors  from  getting  the  property,  and  the  better  to 
enable  Shaw  to  settle  with  his  creditors,  see  3  Monroe,  1 ;  1 
Leading  American  Cases,  55,  56 ;  23  Maine,  221.  As  to  neces- 
sary parties  to  a  bill  to  foreclose  a  mortgage,  see  Story's  Eq. 
Pleading,  sec.  193,  and  note;  6  Paige,  637;  6  J.  J.  Marshall, 
432.  As  to  the  interest  of  a  witness  that  will  disqualify  him, 
see  1  Greenleaf  Ev.,  sec.  389-90,  523-24.  As  to  t£e  doctrine 
of  impeaching  a  witness,  see  1  Greenleaf  Ev.,  see.  461,  462. 
As  to  doctrine  as  to  leading  questions,  see  1  Greenleaf,  sec. 
434,  435. 

In  the  application  of  the  case,  1  A.  K.  Marshall,  332,  I  insist 
that  our  statute  authorizing  the  waiver  of  the  answer  on  oath, 
does  not  vary  the  rule  as  to  the  use  of  an  answer  in  making  up 
the  issues,  or  proving  the  same.  If  the  defendant  relies  upon 
special  affirmative  matters  in  avoidance,  or  avers  special  conside- 
ration, the  onus  jprobandi  is  upon  him.  Irrespective  of  this 
point,  if  the  defendant,  Frye,  relies  upon  the  general  prima 
facie  evidence  of  consideration  of  the  note  and  mortgage,  we 
have  impeached  the  same  for  fraud,  by  his  own  confessions,  as 
well  as  much  other  evidence. 

Opinion  by  Mr.  Justice  Tbijmbull  : 

The  appellees,  who  were  complainants  in  the  Court  below, 
filed  their  bill  against  John  Shaw  and  "William  Frye,  alleging  that 
Shaw,  for  the  purpose  of  securing  various  sums  of  money  which 
he  owed  them,  being  chiefly  borrowed  money,  executed  two 
mortgages,  one  to  Atchison  and  the  insurance  companies,  dated 
January  21, 1839,  and  recorded  June  15,  1839  ;  the  other  to  the 
Bank  of  Illinois,  dated  April  21,  1840,  and  recorded  June  3, 
1840 ;  both  mortgages  being  upon  lands  lying  in  Calhoun  coun- 
ty. That  a  large  amount  of  the  indebtedness,  to  secure  which 
said  mortgages  were  given,  remained  unpaid  ;  that  there  was  a 
mistake  in  the  description  of  one  of  the  tracts  of  land  included 
in  the  mortgage  to  Atchison  and  the  insurance  companies ;  that 
William  Frye,  the  appellee,  claimed  to  hold  all  of  the  lands  in- 
cluded in  the  aforesaid  mortgages,  except  one  tract,  under  a 
mortgage   purporting  to  have   been  executed  to  him  by  John 
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Shaw,  May  3,  1836,  to  have  been  acknowledged  the  same  day, 
and  recorded  ^June  3,  1836 — said  mortgage  to  Fry,  purporting 
to  have  been  given  to  secure  a  note  of  $3,400,  due  January  1, 
1840,  drawn  by  Shaw  in  favor  of  Frye ;  that  Frye  foreclosed 
said  mortgage  without  making  the  appellees  parties,  and  wrong- 
fully holds  all  of  said  lands,  except  two  tracts,  by  purchase  un- 
der his  foreclosure ;  that  the  mortgage  to  Fry  was  made  subse- 
quent to  those  made  to  the  complainants,  and  so  recorded  as  to 
appear  to  be  recorded  four  years  before  it  actually  was;  that 
Frye,  who  was  the  recorder  at  the  time,  had  annexed  a  false 
certificate  of  record ;  that  the  mortgage  to  Frye  was  fraudulent 
and  void,  and  given  to  hinder  and  delay  the  complainants  in  the 
collection  of  their  just  debts ;  that  it  was,  in  fact,  made  after 
the  execution  and  dehvery  of  the  mortgages  to  the  complainants ; 
that  Frye  obtained  from  Shaw  a  tax  certificate  to  a  portion  of 
the  lands  mortgaged,  to  aid  his  defective  title,  which  lands  Shaw 
fraudulently  permitted  to  be  sold  in  1840,  for  taxes  of  1839, 
bought  them  in,  in  his  own  name,  and  subsequently,  in  1844, 
transferred  the  same  to  Frye ;  that  Frye  afterwards  obtained  a 
deed  for  the  same  from  the  collector,  and  that  the  assignees  of 
the  Bank  of  Illinois,  before  the  fraud  of  Frye  was  discovered, 
redeemed  from  him  one  of  the  tracts  of  land  included  in  his 
mortgage,  and  obtained  a  quit  claim  deed  for  the  same  to  David 
A.  Smith,  which  deed  they  bring  into  Court  and  ask  to  have 
cancelled,  and  the  sum  paid  Frye  therefor  refunded.  The  bill 
waives  answers  under  oath,  asks  for  the  appointment  of  a  receiv- 
er, to  take  charge  of  the  lands,  rent  them  out,  &c.,  and  prays 
that  all  the  conveyances  named  in  the  bill  as  having  been  made 
to  Frye,  be  set  aside  and  annulled  ;  that  the  lands  respectively 
mortgaged  to  complainants  be  sold  to  satisfy  the  debts  due  them, 
and  that  Shaw  be  foreclosed  of  all  equity  of  redemption  in  said 
lands ;  that  the  rents  and  profits  go  to  complainants,  and  for 
general  relief. 

A  receiver  was  appointed,  and  at  the  May  term,  1847,  of  the 
Calhoun  Circuit  Court,  a  decree  was  entered  in  accordance 
with  the  prayer  of  the  bill.  The  case  was  subsequently  brought 
to  this  Court  by  writ  of  error,  the  decree  of  the  Circuit  Court 
reversed,  and  the  cause  remanded,  with  leave  to  the  complain- 
ants to  amend  their  bill.  5  Gilm,,  332.  In  their  amended  bill, 
the  complainants  supply  all  the  allegations  which  were  wanting 
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in  the  original  bill,  and  aver  that  the  deed  from  Frye  to  Smith, 
which  had  been  cancelled  by  the  former  decree  while  it  was  in. 
force,  was  properly  cancelled,  and  the  pm'chase  money  and  in- 
terest rightfully  recovered  and  received  from  said  Frye ;  or,  if 
not,  the  complainant.  Smith,  offers  to  return  the  money  and  inter- 
est, and  asks  to  have  another  deed  made.  Shaw  answered  the 
original  bill,  admitting  the  execution  of  the  mortgages  to  com- 
plainants, but  claiming  certain  credits  thereon,  and  Frye  answer- 
ed both  the  original  and  amended  bills,  admitting  the  execution 
of  the  notes  and  mortgages  by  the  defendant,  Shaw,  as  alleged 
in  the  bill,  but  denying  any  and  all  fraud  in  the  execution  and 
recording  of  the  mortgage  to  himself,  and  alleging  that  it  was 
honestly  made  and  executed  at  the  time  it  bears  date. 

The  Circuit  Court  entered  a  pro  forma  decree,  granting  the 
relief  prayed  for,  and  the  rendition  of  that  decree  is  now  assign- 
ed for  error. 

It  is  objected  by  appellant,  in  the  first  place,  that  those  per- 
sons who  are  shown  by  the-  answers  and  evidence  to  have  pur- 
chased portions  of  the  property  mortgaged  to  complainants, 
prior  to  the  date  of  their  mortgages,  should  have  been  made 
parties.  Had  they  been  made  parties  no  decree  could  have  been 
rendered  against  them;  and  it  is  a  general  rule,  that  no  one 
need  be  made  a  party  against  whom,  if  brought  to  a  hearing,  the 
complainant  could  have  no  decree.  Story's  Eq.  PL,  sec.  234. 
No  person  who  claims  under  a  title  paramount  or  prior  to  that 
sought  to  be  enforced  by  the  bill,  and  whose  interests  and  title 
are  not  affected  by  the  relief  prayed  for,  need  be  made  a  party 
to  a  biU.  Story's  Eq.  PL,  sec.  230 ;  Rose  vs.  Page,  2  Simons, 
4Y1  ;  Lewis  vs.  Lord  Zouche,  ibid,  388  ;  1  Russell  and  Mylne, 
656.  The  purchasers  in  this  case  were  not,  therefore,  necessary 
parties  {a). 

In  support  of  the  decree,  the  appellees  rely  npon  three 
points :  1.  That  the  mortgage  to  Frye  was  antedated  and 
fraudulently  recorded,  as  of  a  date  some  years  before  it  was 
executed.  2.  That  it  was  for  an  inadequate  consideration,  and 
given  to  secure  Frye  in  an  ostensible  sum,  amounting  to  much 
more  than  Shaw  really  owed  him.  3.  That  it  was  not  ionajide^ 
but  made  with  the  intent  to  delay,  hinder  and  defraud  the  cred- 
itors of  Shaw.  The  first  and  third  points  may  be  considered 
together,  for  if  .the  mortgage  to  Fry  was  really  executed  and 

(a)  Scott  vs.  Moore,  3  Scam.  R.  316. 
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recorded  in  1836,  as  it  purports  to  have  been,  it  can  hardly  be 
insisted  that  it  was  made  to  delay  and  hinder  the  complainants, 
as  creditors,  who  did  not  become  such  till  several  years  after- 
wards. The  question  of  consideration  will  be  considered  in 
disposing  of  the  second  point.  Was  the  mortgage  to  Frye,  then 
antedated  and  fraudulently  recorded,  as  alleged  ?  This  is  the 
great  question  in  the  case,  to  settle  which  the  parties  have  re- 
ferred to  many  exhibits,  and  taken  numerous  depositions,  which, 
with  the  pleadings,  cover  more  than  two  hundred  and  ninety 
closely  written  pages.  To  refer  in  detail  to  all  this  mass  of  evi- 
dence, with  a  view  of  either  reconciling  or  pointing  out  its  in- 
consistencies, would  swell  this  opinion  to  an  unreasonable 
length,  and  be  attended  with  little  practical  benefit,  as  the  ques- 
tions to  be  determined  are  chiefly  questions  of  fact,  and  could 
not,  therefore,  be  referred  to  as  forming  rules  of  decision  in 
other  cases.  All  the  testimony  has  been  carefully  examined 
and  considered,  but  in  this  opinion  we  shall  only  advert  to  more 
prominent  and  important  parts  of  the  evidence. 

First,  then,  when  was  the  mortgage  executed  ?  Upon  its 
face  it  purports  to  have  been  executed  May  3,  1836,  and  it  is 
regularly  acknowledged  before  John  McDonald,  a  justice  of  the 
peace  of  Calhoun  county,  oil  the  same  day  it  bears  date.  The 
date  of  the  acknowledgment  is  written  out  at  length  in  the  cer- 
tificate. It  is  not  pretended  that  there  are  any  erasures,  inter- 
lineations or  other  appearances  upon  the  face  of  the  mortgage 
and  acknowledgment,  to  indicate  that  they  were  not  really  exe- 
cuted at  the  time  they  bear  date.  John  McDonald,  who  took 
the  acknowledgment,  died  in  1846,  several  years  after  all  par- 
ties admit  the  mortgage  was  executed.  No  attempt  is  made  to 
impeach  his  character  for  integrity,  nor  is  it  pretended  that  he 
was  a  man  who  would  have  affixed  a  false  date  to  an  official  act. 
Prima  facie^  therefore,  the  mortgage  must  be  presumed  to  have 
been  executed  at  the  time  it  bears  date.  Nor  is  there  one  sin- 
gle circumstance  in  the  whole  record  tending  to  show  that  it 
was  not  executed  at  that  time,  unless  it  be  certain  declarations 
proved  to  have  been  made  by  Frye,  and  which  will  be  hereafter 
considered,  as  they  relate  more  particularly  to  the  question  as 
to  when  the  mortgage  was  recorded.  The  bill  alleges  that  it 
was  antedated,  but  we  look  through  the  record  in  vain  for  any 
evidence  of  that  fact. 
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To  show  that  the  mortgage  was  not  recorded  in  1836,  the 
complainants  rely  much  upon  the  intrinsic  evidence  to  be  deriv- 
ed from  an  inspection  of  the  books  in  the  recorder's  office. 
On  the  hearing  of  the  cause  in  the  Circuit  Court,  record  books 
A  and  B  of  the  recording  of  deeds  in  Calhoun  county,  and  the 
indexes  thereto,  were  produced  and  inspected  by  the  Court,  and 
the  decree  recites :  "  That  the  said  ostensible  mortgage  was  os- 
tensibly recorded  in  book  A,  3d  June,  1836,  commencing  on  the 
last  line  of  the  third  page  from  the  fly  or  unruled  leaf  of  said 
book,  and  continued  to  the  middle  of  the  last  ruled  page  upon 
the  balance  of  which  page  is  recorded  a  deed — Benjamin  "Wales 
to  John  Shaw ;  which  last  deed  was  acknowledged  before  a  J. 
P.  of  Maine,  but  is  not  authenticated,  and  is  entered  in  the  en- 
try or  index  book  to  said  book  A.  The  last  sixteen  deeds  in 
that  book,  and  the  first  fifteen  deeds  in  record  book  B,  purport 
to  have  been  recorded  on  the  3d  June,  1836.  The  following 
peculiarities  exist  in  entry  book  to  book  A  :  for  the  first  time  in 
said  entry  book,  in  the  description  of  the  lands,  seven  lines  are 
crowded  into  the  space  of  five  ruled  or  blue  lines  in  said  book, 
though  subsequent  instances  of  a  similar  character  appear  in 
said  book,  and  the  entries  of  the  two  deeds  above  referred  to 
appear  to  be  in  darker  ink  than  Ihe  entries  of  the  preceding 
deeds.  After  the  entries  of  the  two  deeds  above  referred  to, 
then  came  the  words,  "End  of  volume  1,  Book  A,"  written 
just  below  the  next  ruled  line ;  after  which,  upon  the  succeed- 
ing ruled  line  is  written,  "  Beginning  of  volume  2,  Book  B  ;  " 
after  which  commences  entries  of  deeds  recorded  in  book  B. 
Between  the  words,  "End  of  volume  1,  Book  A,"  and  "Be- 
ginning of  volume  2,  Book  B,"  is  a  line  drawn  with  a  lead  pen- 
cil ;  and  that  deeds  entered  in  said  entry  book  were  separated 
by  lines  drawn  with  black  ink.  That  deeds  entered  in  said  en- 
try book,  including  said  mortgage,  seem  to  have  been  numbered 
consecutively,  though  when  so  numbered  does  not  appear.  The 
said  numbering  commenced  and  appears  to  have  been  practiced 
by  the  recorder,  predecessor  of  the  defendant,  Frye,  and  it  ap- 
peared to  the  Court,  from  the  character  of  the  ink  and  writing, 
that  quite  a  number  of  the  deeds  in  said  book,  preceding  and 
succeeding  said  ostensible  mortgage,  were  numbered  at  the  same 
time,  and  that  the  last  deed  in  book  A,  contrary  to  what  appears 
in  any  other  part  of  said  book,  is  written  over  the  margin,  which 
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has  been  ruled  off  by  a  red  ink  line  throughout  said  book.    That 
said  ostensible  mortgage  is  recorded  as  of  the  18th   of  April, 
1840,  in  Book  B,  pp.  472  and  473,  and  that  recording  is  indexed. 
There  is  nothing  in   all   these  circumstance   set  forth  in  th, 
decrees,  as  appearing  upon  the  records  of  deeds  and  the  entry- 
book,  calculated  to  throw  suspicion  upon  the  mortgage  to  Erye, 
except  it  be  the  fact  that  it  was  recorded  twice  :  the  last  time  in 
1840.     The  fact  that  the  mortgage  was  recorded  in  the  latter  end 
of  the  book,  commencing  three  pages  from  the  fly  leaf,  proves  no- 
thing against  it.     Some  deed  must  necessarily  be  the  last  in  the 
book,  but  the  mortgage  was  not  the  last  paper  recorded.     Another 
deed  follows  it,  and  to  make  the  record  of  the  mortgage  fraud- 
nlent,  that  of  the  deed  which   follows  must  be  fraudulent  also. 
There  is  no  evidence  in   the  case  to  show  that  this  latter  deed 
was  not  executed  and  recorded  at  the  time  it  purports   to  have 
been  by  the  record.     The  fact  that   the  deed  was  not  so  authen- 
ticated as  to  entitle   it  to  be  recorded  at  that  time,  is  a  circum- 
stance entitle   to  but  little  weight   as   recorders  were   often  in 
the  habit  of  recording  deeds  not  properly  authenticated,  either 
because  they  were  not  always   capable  of  determining  when  a 
deed   was   duly   acknowledged,   or  because  of  a  willingness  to 
copy  almost   any  paper  upon   the   record,  whenever  they  could 
get  pay  for  so  doing.     The  entry  book,  so  far  from   furnishing 
evidence  that  the  mortgage  was  not   recorded  in  1836,  affords 
very  strong  evidence  to   the   contrary.     There   is  no  evidence 
in  the  record  to  show  when  the   entries,  "  End   of  volume  1, 
Book  A,"  and  "  Beginning  of  volume  2,  Book  B,"  were  made ; 
but  the  presumption  is,  that  they  were  made  in  1836,  at  the  time 
the  record  of  deeds  in  book  B  was  commenced.     The  circum- 
stance of  their  being  crowded  so  as  to  leave   no  space  between 
the  entry  of  deeds  recorded  in   different   books,  raises  no   pre- 
sumption that  the  Frye  mortgage  was  not  entered  until  1840, 
because  if  in  fact  not  entered  until  that  time,  it  could  not  have 
been  the  reason  why  the  entries,  "End  of  volume  1,  Book  A," 
and    "  Beginning  of   volume    2,  Book   B,"  should  have  been 
crowded  so  close  together  in  1836,  the  time  when,  in  the  absence 
of  all  proof,  they  must  be  presumed  to  have  been  made.     If  the 
fact  of  entering  the  description  of  the  lands  mortgaged  to  Frye, 
upon  five  instead  of  seven  lines,  should  be  regarded  as  a  suspi- 
cious circumstance  in  a  case  where  the  deed  embraced  so  long 
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a  description,  the  suspicion  is  removed  by  the  fact,  that  subse- 
quently, and  prior  to  ISiO,  other  instances  occur  where  the  de- 
scription of  land  is  crowded  in  a  similar  manner.  Hence,  if 
Frye's  mortgage  was  not  recorded,  as  complainants  allege,  until 
1840,  it  was  not  the  first  instance  of  crowding  upon  the  book. 

It  appears  from  the  record,  that  the  deeds,  including  the  mort- 
gage to  Frye,  were  all  consecutively  numbered  upon  the  entry 
book,  and  that  circumstance  affords  strong  evidence  that  it  was 
entered  at  the  time  it  purports  to  have  been.  It  is  almost  incon- 
ceivable to  suppose  that  Frye,  in  1836,  when  there  could  have 
been  no  object  for  so  doing,  should  have  left  a  number  vacant,  and 
a  space  where  he  could  enter  his  mortgage,  in  1840,  and  also  ano- 
ther number  and  space  for  the  deed  which  follows  it.  It^is  true, 
that  there  is  no  evidence  to  show  when  the  numberino;  was 
done,  but  the  presumption  is,  that  it  was  done  at  the  time  the 
entries  were  made ;  and  if  it  was  not  done  then,  it  was  incum- 
bent on  the  complainants  to  show  that  fact.  They  who  would 
allege  that  the  numbering  was  done  improperly,  or  at  a  wrong 
time,  must  be  required  to  prove  their  allegation.  This  the  com- 
plainants have  wholly  failed  to  do.  The  fact  that  a  number  of 
deeds,  both  before  and  subsequent  to  the  mortgage,  appear  to 
have  been  numbered  at  the  same  time,  is  entirely  consistent 
with  what  the  record  ought  to  show,  as  some  thirty  odd  deeds 
were  entered  of  record  the  same  day. 

The  recording  of  a  mortgage  twice,  is  an  unusual,  and,  unex- 
plained, a  suspicious  circumstance.  The  reason  for  this,  as  giv- 
en by  Frye  in  his  answer,  is,  that  Shaw,  in  1840,  applied  to  him 
to  release  the  mortgage  upon  part  of  the  property  included  in  it, 
so  that  he  might  mortgage  it  to  the  Bank  of  Illinois,  from  which 
he  wanted  to  borrow  money,  and  that  upon  his.  Fry's,  refusing 
to  give  such  release,  Shaw  became  excited,  and  threatened  to 
destroy  his  house  and  all  the  records,  so  that  no  trace  of  the 
mortgage  could  ever  be  found;  and  Frye  fearing  he  would  at- 
tempt to  carry  his  threats  into  execution,  concluded  as  a  matter 
of  precaution,  to  copy  the  record  of  the  mortgage  from  book  A 
to  book  B ;  and  to  have  one  of  the  books  at  the  court-house, 
and  keep  the  other  at  his  residence,  so  that  if  Shaw  should  de- 
stroy the  record  of  the  mortgage  in  one  book,  it  would  be  pre- 
served in  the  other.  The  threats  of  Shaw,  as  stated  in  the  an- 
swer, are  sworn  to  by  C.  C.  Forest,  a  witness  examined  by  Frye ; 
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but  still  the  explanation  is  not  altogether  satisfactory,  as  there 
was  no  necessity  for  recording  the  mortgage  twice.  The  ori- 
ginal might  have  been  deposited  in  a  place  were  it  could  be 
made  available  in  case  of  a  destruction  of  the  record.  The  cir- 
cumstance, however,  is  not  sufficient  to  destroy  the  record  of  a 
deed  which  otherwise  appears  to  have  been  properly  recorded 
in  ]  836.  It  appears  from  the  decree,  that  the  color  of  the  ink 
used  in  making  the  entry  of  the  mortgage  in  the  entry  book,  was 
darker  than  what  had  been  used  in  making  previous  entries.  It 
may  have  been  of  the  same  color  as  all  subsequent  entries,  so 
far  as  the  evidence  shows,  but  whether  so  or  not,  the  circum- 
stance is  of  too  trivial  a  character  to  be  gravely  considered; 
particularly  when  we  consider  that  a  number  of  witnesses,  in- 
cluding the  recorder  and  clerk  of  the  Circuit  Court,  who  care- 
fully inspected  and  examined  the  record,  state  that  they  saw  ■ 
nothing  out  of  place,  irregular  or  different  in  the  recording  of 
the  mortgage  to  Frye,  from  the  balance  of  the  record,  and  no 
witness  contradicts  their  testimony. 

After  carefully  considering  the  apj^earance  of  the  books  in  the 
recorder's  office,  as  certified  to  in  the  decree,  the  testimony  re- 
lating to  the  appearance  of  the  records,  and  the  allegations  of 
the  parties,  we  are  clearly  satisfied  that  there  is  nothing  in  the 
manner  of  recording  the  mortgage  to  Frye,  in  1836,  and  of  en- 
tering it  in  the  entry  book,  calculated  to  show  that  it  was  not 
properly  recorded  at  that  time. 

Is  there  any  thing  outside  of  the  books  to  show  that  the  mort- 
gage was    not  recorded  at  the  time  it  purports  to  have  been? 
Upon  this  point  the  parties  have  taken   much  testimony.     Up- 
on the  part  of  the   complainants,    several  witnesses,  who  eith- 
er had  purchased  or  were  about  to  purchase  small  portions  of 
the  land  included  in  the  mortgage  to  Frye,  between  1836  and 
1840,  testify  that  Frj^e  told  them  that  there  was  no  mortgage  or 
incumbrance    upon    the   lands    they    were    about   purchasing. 
These  statements  are  proven  to  have  been   made   at   different 
times,  between  1836  and  1840.      One  witness  testifies  that  Frye 
not  only  told  him  that  there  was  no  incumbrance  upon  a  tract 
of  land  which  is  included  in  his  mortgage,  but  that  he  examined 
the  record  and  found  none.     Whether  the  declarations  of  Frye, 
as  proved  by  persons  who  had  purchased  part  of  the  lands  in- 
cluded in  his  mortgage  between  the  years  1836  and  1840,  would 
48 
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of  themselves  be  sufficient  to  warrant  the  conclusion  as  against 
the  record,  that  the  mortgage  was  not  recorded  till  1840,  is  a 
question  not  necessary  to  be  determined.  It  is  always  danger- 
ous to  rely  solely  upon  the  statements  of  parties  as  detailed  by 
witnesses  after  a  lapse  of  several  years,  and  especially  is  it  so, 
when  the  statements  are  proved  by  witnesses,  who,  although  not 
legally  disqualified  from  testifying,  are  yet  interested  in  the  ques- 
tion to  be  decided.  But  in  this  case  there  is  quite  as  much  tes- 
timony dehors  the  books  in  the  recorder's  office  to  show  that 
the  mortgage  was  recorded  prior  to  1840,  as  there  is  to  show 
that  it  was  not.  One  witness,  William  Terry,  testifies  that  he 
was  informed  by  Shaw,  between  1836  and  1840,  at  difierent 
times,  that  he  owed  Frye  three  or  four  thousand  dollars,  and  that 
it  was  secured  by  mortgage.  These  statements  of  Shaw,  made 
-  at  that  time,  and  against  his  interest,  are  admissible  in  evidence, 
and  entitled  to  the  same  consideration  as  the  statements  of  Frye 
made  at  the  same  time.  Other  witnesses  testify  to  similar  state- 
ments of  Shaw.  Terry  also  swears  that  he  purchased  a  lot  of 
Shaw  in  1838,  which  was,  as  he  learned,  included  in  the  mort- 
gage to  Frye,  and  he  refused  to  receive  a  deed  therefor,  unless 
Frye  would  release  it  from  his  mortgage,  which  he  did,  by  writ- 
ing a  release  upon  the  deed.  The  deed,  with  the  release  upon 
it,  bearing  date  March  29,  1839,  is  made  an  exhibit  in  the  cause. 
The  mortgage  is  referred  to  in  the  release,  and  its  date  and  the 
date  of  the  recording  given.  Another  witness,  Hugh  McDen- 
net,  testifies  to  having  seen  and  read  the  mortgage  upon  the  re- 
cords in  the  recorder's  office  in  1837;  also  that  he  saw  the  orig- 
inal mortgage  at  that  time,  and  he  enters  into  a  detailed  state- 
ment, showing  the  particular  circumstances  under  which  he  saw 
the  mortgage,  and  how  it  happened  that  he  did  see  it.  The  com- 
plainants made  an  unsuccessful  attempt  to  impeach  the  general 
credibility  of  this  witness,  and  with  that  view  ofl'ered  evidence 
of  particular  facts,  and  of  his  general  reputation,  in  other  re- 
spects than  for  truth  and  veracity.  All  evidence  of  such  a 
character  is  improper,  and  should  be  rejected.  The  authorities 
are  uniform  that  it  is  only  the  general  reputation  of  a  witness 
that  can  be  inquired  into,  for  the  purpose  of  impeaching  his  tes- 
timony ;  and  although  there  is  some  conflict  in  the  decisions,  as 
to  whether  the  inquiry  should  be  confined  to  the  general  char- 
acter of  the  witness  for  truth  and  veracity,  we  think  the  better 
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rule  is,  that  it  should  be  so  confined.  The  proper  question  to 
be  put  to  a  witness  called  to  impeach  another  is,  whether  he 
knows  the  general  reputation  of  the  person  sought  to  be  im- 
peached among  his  neighbors,  for  truth  and  veracity.  If  this 
question  be  answered  affirmatively,  the  witness  may  then  be 
inquired  of  as  to  what  that  reputation  is,  and  whether  from  that 
reputation  he  would  believe  him  on  oath  (a).  Mobley  vs.  Hamit,  1 
A.  K.  Marsh.,  589;  The  People  vs.  Ruter,  19  Wend.,  578;  The 
United  States  vs.  Yan  Sickle,  2  McLean,  219, ;  Ford  vs.  Eord, 
7  Humphrey,  100;  The  People  vs.  Mather,  4  Wend.,  257;  1 
Starkie  on  Ev.,  182  ;  11  Met,  538.  Only  one  witness  testified 
that  the  general  reputation  of  McDennet  for  truth  and  veracity 
was  bad,  and  that  he  would  not  believe  him  on  oath ;  while  a 
host  of  witnesses  who  knew  him  and  his  reputation  well,  testi- 
fied that  his  character  for  truth  and  veracity  was  good,  and  that 
he  was  to  be  beheved  when  testifying  as  a  witness.  His  state- 
ments are  therefore  entitled  to  credit  (5). 

Independent  of  the  regular  acknowledgment  of  the  mortgage 
in  1836,  and  its  entry  upon  the  recorder's  books  in  that  year, 
there  is  more  evidence  in  the  record  to  show  that  the  mortgage 
was  executed  and  recorded  in  1836,  than  there  is  to  show  the 
contrary.  The  declarations  of  Frye,  prior  to  1840,  if  he  ever 
made  them,  that  there  was  no  incumbrance  upon  particular 
pieces  of  the  land  which  Shaw  sold,  and  which  were  included  in 
his  mortgage,  may,  perhaps,  be  accounted  for  from  the  fact  that 
Shaw  was  at  that  time  in  extensive  business,  and  probably  did 
not  wish  it  to  be  known  that  his  property  was  incumbered. 
Frye,  in  making  the  statements,  was  running  no  risk,  as  his  se- 
curity was  ample,  and  the  tracts  Shaw  was  selling  were  small 
and  unimportant,  as  compared  with  all  the  lands  included  in  the 
mortgage.  Moreover,  it  is  not  improbable  that  the  money  re- 
ceived from  the  sales,  may  have  been  going  to  Frye,  to  be  ap- 
plied upon  the  mortgage.  The  sales  were  chiefly  of  town  lots, 
the  sale  and  improvement  of  which  were  calculated  to  enhance 
the  value  of  the  surrounding  property. 

Frye's  declarations  would  certainly  operate  as  a  release  of 
the  mortgage  to  those  who  purchased  of  Shaw  upon  their  faith, 
and  supposing  that  they  were  getting  a  good  title,  but  they  are 
insufficient  in  view  of  the  positive  evidence  contained  in  the 
record,  wholly  to  set  aside  the  mortgage. 

(a)  Eason  vs.  Chapman,  21  111.  R.,  36;  Crabtree  vs.  Hagenbaugh,  25  111.  R.,  238;  Corgan  vs 
Frew,  39  111.  R.,38;  Miller  vs.  People,  39  HI.  R.,  463. 
(6)  Rector  vs.  Rector,  3  Gil.  R.,  117. 
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A  question  is  made  about  the  sufficiency  of  the  consideration 
of  the  mortgage  to  Frj^e,  and  upon  this  point  much  testimony- 
has  also  been  taken.      It  is  clearly  proven  that  Frye  was  a  man 
of  property,  that  he  had  had  frequent  dealings  with  Shaw, reach- 
ing back  for  near  twenty  years  prior  to  1840;  that  Shaw  repeat- 
edly acknowledged,  prior  to  that  time,  that  he  was  largely  in- 
debted to  Frye ,  that  he  had  been  known  at  various  times  to  get 
money  from  him,   and  from  others  on  his  order ;  and  all  these 
facts,  together  with  the  note  and  mortgage,  certainly  furnish  a 
prima  facie  presumption  that  the  consideration  was  what  it  pur- 
ports to  be,  and  what  is  there  to  impeach  th.\Q  priTua  facie  case  ? 
Simply  the  testimony  of    Hemphill,  as  to    the    declarations  of 
Frye  made  in  1845,  that  Shaw  did  not  owe  him,  Frye,  so  very 
much,  or  the  insurance  companies  either;  and  that  he  gave  the 
witness   to   understand  that   his  claim  was  a  mere  shadow,  to 
keep  others  from  getting  the  land.      The  statement  of  a  single 
witness    as  to  his    understanding  of  what  Frye  said  cannot  be 
permitted    to  overturn  a  mortgage,    the  consideration  of  which 
is  otherwise  unimpeached,  and  fortified  as  this  is,  by  many  ex- 
traneous circumstances  and  the  repeated  declarations  and  ad- 
missions of  Shaw,  made  at  a  time  anterior  to  the  existence  of 
the  debts  to  Atchison  and  the  insurance  companies,  and  when 
it  was  against  his  interest  to  make  them.      It  has  been  urged  in 
argument  that  Frye  practiced  a  fraud  upon  the  Bank  of  Illinois, 
by  giving    Shaw  a   certificate    that   there  were    no  judgments 
against  him  in  Calhoun  county,  or  elsewhere,  as  far  as  he  knew  ; 
which    certificate   Frye   signed    as  clerk  of   the  Circuit  Court, 
and  which  Shaw  took  with  him  to  the  Bank  of  Illinois  when  he 
went  to  make  the  loan,  which  he  afterwards  efiected.       So  far 
from  this  certificate  imposing  upon  the  officers  of  the  Bank,  it 
ought  at  once  to  have   aroused  their  suspicions,  and  to  have  led 
them  to  suspect  that  Shaw's  lands  were  not  free  from  incum- 
brance.    Why  not  procure  a    certificate  from  the  recorder   as 
well  as  the  clerk,  if  the  lands  were  unincumbered,  was  a  ques- 
tion which  the  officers  of  the  Bank  naturally  would,  and   no 
doubt  did  ask,  for  Shaw  went  before  a  justice  of  the  peace  and 
made  oath  before  he  could  get  the  money,  that  his  lands  were 
free  from  any  incumbrance  created  by  him. 

Although  satisfied  from  the  whole  record,  that  the  mortgage 
to  Frye  was  made  and  recorded  in  1836,  and  that  it  was  given 
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for  the  consideration  therein  expressed,  still  the  complainants 
are  entitled  to  partial  relief.  One  of  the  tracts  of  land  con- 
tained in  the  mortgage  to  the  bank,  is  not  included  in  Frye's 
mortgage,  and  as  to  that,  the  assignees  of  the  bank  are  entitled 
to  a  foreclosure  of  the  bank  mortgage.  One  other  tract  in- 
cluded in  the  mortgage  to  Frye  was  not  sold  upon  the  foreclo- 
sure of  his  mortgage,  and  as  to  that,  also,  the  assignees  of  the 
bank  are  entitled  to  a  foreclosure,  unless  it  should  become 
necessary  hereafter  to  sell  the  same,  in  satisfaction  of  the  mort- 
gage to  Frye,  in  consequence  of  the  foreclosure  of  his  mortgage 
being  partially  set  aside  as  hereinafter  stated. 

Frye,  with  his  answer,  sets  forth  an  account  of  the  dealings 
between  Shaw  and  himself,  from  the  time  the  mortgage  was  ex- 
ecuted, in  1836,  up  to  January  1,  1840,  when  the  note  secured 
by  said  mortgage  fell  due ;  from  which  it  appears,  that  various 
payments  were  made,  and  new  loans  obtained  by  Shaw,  after 
the  giving  of  the  mortgage ;  so  that  at  the  time  the  mortgage 
to  Atchison  and  the  insurance  companies  was  put  upon  record, 
June  15,  1839,  there  was  only  due  upon  the  mortgage  to  Frye, 
$2,5YT,  principal  and  interest  together ;  but  Frye  subsequently 
made  advances  to  Shaw,  so  that  on  the  1st  of  January,  1840, 
there  was  due  of  principal  and  interest,  the  precise  sum  of 
$3,400  ;  to  secure  which  the  mortgage  had  originally  been  given. 

Whatever  sums  were  advanced  by  Frye,  after  he  had  notice 
of  the  mortgage  to  Atchison  and  others,  was  in  fraud  of  their 
rights ;  and  to  that  amount  his  mortgage  ought  to  be  postponed 
to  theirs.  A  subsequent  mortgage  upon  the  same  premises  for 
an  existing  debt,  is  entitled  to  precedence  of  advances  made  by 
a  prior  mortgagee,  with  notice  of  the  second  mortgage.  Frye 
recorded  the  mortgage  to  Atchison  and  the  insurance  compa- 
nies, and,  consequently,  had  actual  notice  of  its  existence,  and 
he  was  acting  contrary  to  good  faith  in  afterwards  increasing 
his  lien  to  their  prejudice,  upon  the  same  property  embraced  in 
their  mortgage.  Spader  vs.  Lawler,  lY  Ohio,  370;  4  Kent, 
1Y5 ;  Hughes  vs.  Worley,  1  Bibb,  200 ;  Lowthian  vs.  Hasel,  3 
Brown  Ch.  Rep.,  162  (a). 

The  complainants,  Atchison  and  the  Missouri  Insurance  Com- 
pany, not  being  parties  to  the  suit  in  which  the  mortgage  to 
Frye  was  foreclosed,  are  not  bound  by  the  decree  in  that  case ; 
and   their  proper  course,  under  ordinary  circumstances,  would 

(o)  Speer  vs.  Skinner,  35  111.  R.  282. 
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have  been,  to  file  a  bill  to  redeem  ;  which  they  may  still  do, 
upon  the  terms  hereinafter  indicated ;  but  as  the  lands  sold  at 
the  instance  of  Frye  brought  two-thirds  of  their  appraised  value, 
which  may  be  regarded  as  a  fair  price,  unless  such  bill  to  re- 
deem is  filed  as  hereinafter  provided,  a  decree  will  be  directed 
to  be  entered  under  the  peculiar  circumstances  of  this  case,  so 
as  not  to  disturb  the  sale  of  said  lands  already  made,  under  the 
decree  of  forclosure  upon  Fry's  mortgage  in  case  he  will  pay 
to  Atchison  and  the  Missouri  Insurance  Company,  to  be  divided 
between  them  in  proportion  to  the  amount  of  their  respective 
claims,  the  sum  of  nine  hundred  and  thirty-nine  dollars,  with  in- 
terest thereon  from  the  23d  of  November,  1842,  to  the  time  of 
payment — $939  being  the  amount  after  paying  costs,  which 
was  realized  from  the  sale  under  the  Fry  mortgage,  over  and 
above  what  was  due  Frye,  when  the  sale  was  made,  on  account 
of  indebtedness  existing  at  the  time  he  received  notice  of  the 
mortgage  to  Atchison  and  the  insurance  companies.  If  Frye 
fails  to  pay  the  sum  of  nine  hundred  and  thirty-nine  dollars, 
with  interest  as  above  specified,  within  thirty  days  from  the  en- 
try of  the  decree  by  the  Circuit  Court  upon  the  remanding  of 
this  cause,  then  the  sale  made  under  the  Frye  mortgage  should 
be  set  aside,  so  far  as  it  relates  to  any  of  the  lands  mortgaged 
to  Atchison  and  the  Missouri  Insurance  Company,  and  the  lands 
embraced  in  that  mortgage  subjected  to  a  resale.  The  proceeds 
thereof  to  be  applied,  first  to  the  discharge  of  the  amount  due 
Frye  on  account  of  the  indebtedness  secured  by  his  mortgage, 
which  existed  prior  to  June  15,  1839,  after  deducting  from  such 
indebtedness  the  amount  realized  from  the  sale  of  the  other 
lands  included  in  his  mortgage :  that  is  to  say,  that  seven  hun- 
dred and  eighteen  dollars,  with  interest  thereon  from  J^ovem- 
ber  23,  1842,  be  first  paid  to  said  Frye,  out  of  the  proceeds  of 
said  resale,  and  the  balance  of  the  proceeds  applied,  as  far  as  it 
will  go,  in  discharge  of  the  indebtedness  to  Atchison  and  the 
Missouri  Insurance  Company,  in  proportion  to  the  amount  of 
their  respective  claims.  The  complainants,  Atchison  and  the 
Missouri  Insurance  Company,  in  case  of  a  resale,  will  be  enti- 
tled to  a  correction  of  the  mistake  in  the  description  of  one  of 
the  tracts  of  land  contained  in  their  mortgage,  and  also  to  have 
the  quit  claim  deed  from  Shaw  to  Frye,  of  his  tax  title,  as  well 
as  the  tax  deed  from  the   collector  to  Frye,  set  aside,  so  far  as 
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they  relate  to  the  lands  to  be  resold.  It  would  be  inequitable 
to  allow  Shaw,  after  mortgaging  the  lands,  to  suffer  them  to  be 
sold  for  taxes,  and  by  buying  them  in  himself  defeat  the  lien  of 
the  mortgage.  His  purchase  of  the  lands  at  a  tax  sale,  under 
such  circumstances,  must  be  regarded  in  the  light  of  a  payment 
of  the  taxes  by  him  {a).  Douglas  vs.  Dangerfield,  10  Ohio,  152. 
Frye,  who  purchased  from  Shaw  with  a  full  knowledge  of  all 
the  facts,  stands  in  no  better  position  than  would  Shaw  himself. 

It  will  be  proper  to  direct  the  execution  of  another  deed  from 
Frye  to  Smith  in  the  place  of  the  one  which  was  cancelled  under 
the  decree  of  the  Circuit  Court,  which  was  afterwards  reversed, 
upon  Smith  refunding  to  Fry  the  amount  of  money  and  interest 
which  was  received  from  him  under  the  erroneous  decree. 

In  case  no  resale  takes  place,  Frye  will  be  entitled  to  all  the 
rents  and  profits  derived  from  the  lands  in  controversy  during 
the  pendency  of  this  suit,  and  the  complainants  should  be  re- 
quired to  refund  the  several  sums  which  may  have  been  paid 
them  by  any  of  the  receivers  in  the  case.  But  if  Frye  suffers 
the  lands  included  in  the  mortgage  to  Atchison  and  the  insu- 
rance companies  to  be  resold,  then  the  rents  and  profits  derived 
from  those  lands  should  be  added  to  the  proceeds  of  the  sale  to 
be  distributed  as  heretofore  directed. 

If  the  complainants,  Atchison  and  the  Missouri  Insurance 
Company,  shall,  to  the  next  term  of  the  Circuit  Court  of  Cal- 
houn county,  exhibit  their  bill  to  redeem  from  the  sale  of  the 
lands  mortgaged  to  them,  and  sold  at  the  instance  of  Frye,  on 
the  23d  of  November,  1842,  for  $1,657  32,  then  they  shall  have 
the  right  to  redeem  from  such  sale,  upon  the  principles  recog- 
nized in  this  opinion,  and  the  decree  hereinbefore  directed  to  be 
entered,  will  be  so  changed  as  not  to  interfere  with  such  redemp- 
tion ;  but  if  they  do  not  so  exhibit  their  bill  to  redeem,  then  the 
decree  directed  in  this  opinion,  is  to  be  executed  and  to  be  con- 
clusive of  the  rights  of  the  parties. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded,  with  directions  to  that  Court  to  enter  a  decree  in  con- 
formity to  this  opinion,  and  to  take  such  other  and  further  steps 
as  the  justice  and  equity  of  the  case  may  require,  and  as  may 
become  necessary  to  carry  the  decree  entered  into  execution. 

The  costs  in  this  Court  and  the  Court  below  will  be  divided 
equally  between  the  parties.  Decree  reversed. 

(a)  Choteau  vs.  Jones,  ante,  322  and  note. 
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Jomsr  L.  Blain,  appellant,  vs.  Jajste  Harrison,  appellee. 
Appeal  from  Adams, 

Dower  is  a  right  resting  in  action  only,  and  cannot  be  assigned. 

A  widow  may  release  her  dower,  so  as  to  bar  her  from  asserting  the  right  against  the  owner 
in  fee.butshe  cannot  invest  another  with  it  (a). 

A  widow  cannot  lease  her  right  of  dower  even  to  the  owner  in  fee,  until  after  it  has  been  as- 
signed to  her. 

Dower,  before  it  is  assigned,  cannot  be  sold  under  an  execution. 

A  wife  who  joins  with  her  husband  in  a  deed,  is  not  a  party  to  the  deed,  except  for  the  pur- 
pose of  releasing  her  dower  in  the  estate  conveyed,  and  is  not  thereby  estopped  from  set- 
ting up  a  subsequent  title. 

A  wife  cannot  dispose  of  her  claim  for  dower,  so  as  to  separate  it  from  the  principal  estate. 

A  deed  inoperative  as  to  the  husband,  will  not  operate  to  bar  the  right  of  dower. 

An  equity  cannot  be  interposed  to  defeat  a  right  of  dower. 

Where  a  widow  applies  for  equitable  relief,  as  to  her  right  of  dower,  she  cannot  resist  an 
equitable  defence,  as  against  a  purchaser  for  a  valuable  consideradion,  who  was  ignorant 
of  her  claim. 

This  was  a  petition,  filed  by  the  appellee,  on  the  23d  of  March, 
184:7,  in  the  Adams  Circuit  Court,  setting  forth  her  marriage 
with  Daniel  Harrison,  and  his  decease  ;  that  during  said  mar- 
riage, her  husband  was  the  owner  in  fee  simple  of  divers  par- 
cels of  real  estate,  describing  it. 

The  petition  recites  that  Wayman  Crow  and  others,  about  the 
year  1842,  in  the  Circuit  Court  of  Adams  county,  recovered  a 
judgment  against  the  said  Daniel  Harrison  and  one  Abraham 
Jonas,  for  the  sum  of  |3,598  ;  that  afterwards,  in  March,  1845, 
by  virtue  of  an  execution  issued  on  said  judgment,  certain  lands 
(describing  them)  were  sold  and  struck  off  to  one  "Wayman 
Crow,  and  that  the  time  of  redemption  of  said  lands  has  expir- 
ed ;  that  divers  other  judgments  were  also  recovered  against 
said  Harrison,  individually,  and  against  him  and  said  Jonas ; 
that  John  L.  Blain,  the  appellee,  and  others,  claim  an  interest  in 
said  land,  who  were  made  parties  to  the  petition  ;  and  prays  an 
assignment  of  dower,  which  she  claims  had  not  yet  been  assign- 
ed to  her. 

Blain  and  others  answered,  admitting  the  marriage  of  the  pe- 
titioner, decease  of  husband,  &c. ;  and  state  that  they  are  advi- 
sed that  appellee  had  not,  at  the  decease  of  her  husband,  any 
right  of  dower  to  the  lands  described  in  the  petition,  described 
as  having  been  sold  under  the  aforesaid  execution  in  favor  of 
Crow  and  others,  and  purchased  by  Crow,  because  her  right  of 
dower  was  conveyed,  transferred  and  disposed  of,  long  before 
the  death  of  her  husband,  by  a  certain  deed  of  mortgage,  em- 

(a)  C,  D.  &  C.  Co.  vs.  Klnzie,  decided  at  Fall  Term,  1868,  Ills.  Sup.  Ct.  modifies  this  point. 
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bracing  the  said  property  alleged  to  have  been  sold  to  said 
Crow ;  which  said  mortgage  was  duly  executed  and  acknow- 
leged  by  said  Harrison  and  the  appellee,  .his  wife,  with  relin- 
quishment of  dower,  according  to  law. 

At  the  June  term,  1848,  of  Adams  Circuit  Court,  PuidIg, 
Judge,  presiding,  it  was  ordered  and  decreed  that  the  appellee 
was  endowed  of  the  lands  in  question,  and  commissioners  wcro 
appointed  to  assign  her  dower.  The  report  of  the  commission- 
ers was  afterwards  confirmed  by  Minshall,  Judge.  Blain,  alone, 
appealed,  assigning  for  error,  that  decree  was  for  the  petitioaer, 
when  by  law  it  should  have  been  for  the  appellant. 

Williams  &  Lawkence,  for  appellant. 

Warren  &  Skinnee,  for  appellee. 

Opinion  by  Mr.  Justice  Caton: 

We  do  not  deem  it  important,  to  look  into  the  evidence  to  de- 
termine whether  or  not  the  mortgage  was  properly  executed  and 
acknowledged  by  Mr.  Harrison,  as  our  decision  is  based  upon 
the  supposition  that  it  was  so  executed  and  acknowledged. 
That  mortgage,  although  purporting  to  be  of  the  entire  estate, 
was  in  fact  only  of  the  right  of  redemption,  for  the  mortgaged 
premises  had  been  previously  sold  to  Crow,  under  the  judgment 
in  favor  of  himself  and  others.  From  that  sale,  neither  party 
ever  redeemed,  so  that  the  title  to  the  estate  became  absolute  in 
Crow ;  and  the  estate  or  right  mortgaged,  was  entirely  extin- 
tinguished,  unless  the  mortgage  can  operate  upon  the  right  ot 
dower  alone.  After  the  expiration  of  the  time  for  redemption, 
the  title  of  Crow  related  back  to  the  time  when  his  judgment 
became  a  lien  upon  the  premises,  and  then  the  mortgage  was 
nothing  more  than  it  would  have  been  had  the  mortgagor  himself 
previously  conveyed  by  deed.  The  question,  then,  is,  can  the 
wife  release  her  dower,  by  joining  her  husband  in  a  deed  to  one, 
while  he  has  previously  conveyed  his  estate  to  another  ? 

The  right  of  dower  in  a  married  woman,  is  a  mere  intangible, 
inchoate,  contingent  expectancy,  and  even  in  a  widow,  until  it 
is  assigned,  it  is  no  estate  in  the  land,  but  it  is  a  right  resting  in 
action  only,  and  it  cannot  be  aliened.  The  widow  may  release  ' 
her  dower,  so  as  to  bar  herself  the  right  of  asserting  it  against 
49 
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the  owner  in  fee,  but  she  cannot  invest  any  one  with  it — she 
alone  can  get  it  assigned.  Seymour  vs.  Mentun,  17  John.  R., 
167;  Jackson  vs.  Aspill,  2  John.  K.,  412.  A  widow  cannot 
lease  her  right  of  dower  before  it  is  assigned,  even  to  the  own- 
er in  fee.  Croade  vs.  Ingraham,  13  Pick.,  33.  '  It  cannot  be  ' 
sold  under  an  execution  ;  and  where  that  was  done  it  was  held 
to  be  no  satisfaction  of  the  judgment.  Gouch  vs.  Atkins,  14 
Mass.,  378.  So  that  neither  by  the  process  of  the  law,  nor  by  the 
voluntary  act  of  the  dowress  herself,  can  the  right  of  dower  be 
transferred,  so  as  to  vest  the  right  to  have  it  assigned  in  another, 
if  she  can  confer  no  right,  she  cannot  part  with  any.  She  may 
release  this  right,  it  is  true,  but  only  so  as  to  unite  it  with  the  fee. 
If  the  law  is  so  jealous  of  this  right  in  a  widow,  where  it  has  be- 
come fixed  and  certain  by  the  death  of  the  husband,  as  to  hold 
her  incapable  of  conveying  it,  with  how  much  more  reason  may 
it  forbid  a  wife  from  vesting  in  another  her  right  which  is  but  a 
contingent  expectancy.  The  former  is  supposed  to  be  under  no 
restraint,  and  may,  generally,  do  with  her  own  as  she  will;  the 
latter  is  incapable  of  parting  with  a  right,  except  in  the  particu- 
lar mode  authorized  by  the  law.  But  it  is  the  nature  of  the  right 
which  renders  it  incapable  of  alienation. 

A  wife  who  joins  a  deed  with  her  husband,  is  not  a  party  to  the 
deed,  except  for  the  purpose  of  releasing  her  dower  in  the  estate 
conveyed  by  the  husband,  and  is  not  estopped  from  setting  up  a 
subsequent  title.  In  Walker  vs.  Griswold,  6  Pick.,  417,  the  wife 
had  joined  in  the  execution  of  a  mortgage,  and  the  Court  said  : 
"  The  release  was  coextensive  with  the  mortgage  ;  it  extended  no 
further,  and,  consequently,  the  right  of  dower  continued,  subject 
onlv  to  that  incumbrance."  When  the  incumbrance  ceases  as 
to  the  estate  mortgaged,  it  necessarily  ceases  as  to  the  right  of 
dower.  When  the  deed  from  husband  to  wife  becomes  inope- 
rative as  to  the  husband's  estate,  as  being  void  for  having  been 
made  to  defraud  creditors,  or  where  the  purchase  money  is  re- 
covered back  for  a  defect  of  title  in  the  husband,  dower  is  not 
barred  by  the  deed  {a).  Simson  vs.  Sumner,  9  Mass.,  143  ;  Rob- 
inson vs.  Bates,  3  Metcalf,  45.  From  the  very  nature  of  the  right, 
a  wife  cannot  dispose  of  her  claim  for  dower,  so  as  to  separate 
it  from  the  principal  estate.  The  policy  of  the  law  forbids  it. 
If  a  wife  could  alien  her  contingent  claim  for  dower  to  one, 
while  the  husband  sells  the  fee  to  another,  or  retains  it  himself, 

(a)  Summers  vs.  Babb,  13  III.  R„  484 ;  Gove  vs.  Gather,  23  Ul.  R.,  641 ;  Bailey  vs  West,  41 
111.  R.,  292.  , 


DECEMBEK  TEEM,  1849.     -         •         387 

Blain  vs.  Harrison. 

it  would  lead  to  intolerable  embarrassments  in  the  conveyance 
of  estates.  But  we  need  not  go  to  the  common  law,  or  the  de- 
cisions of  Courts,  to  find  this  rule.  If  any  doubt  could  other- 
wise be  entertained,  our  own  statute,  we  think,  has  settled  the 
question.  By  the  common  law,  a  wife  could  only  release  her 
dower  by  joining  her  husband  in  levying  a  fine,  when  she  was 
examined  by  the  judges  apart  from  her  husband.  Our  statute 
has  substituted  a  simpler  mode  of  accomplishing  the  same  ob- 
ject ;  and  it  is  by  our  statute  alone  that  a  wife  can  release  hei 
dower  in  this  state.  By  sec.  21,  chap.  24,  R.  S.,  it  is  provided 
that,  "  it  shall  and  may  be  lawful  for  any  married  woman  to 
release  her  right  of  dower  of,  in,  and  to  any  lands  and  tene- 
ments whereof  her  husband  may  be  possessed  or  seized,  by  any- 
legal  or  equitable  title  during  coverture,  by  joining  such  hus- 
band in  the  deed  or  conveyance  for  the  conveying  of  such  lands 
and  tenements,  and  appearing  and  acknowledging  the  same," 
&c.  The  section  then  particularly  prescribes  the  manner  in 
which  her  acknowledgment  shall  be  taken  and  certified  ;  and, 
in  conclusion,  provides,  that  the  deed  thus  acknowledged,  when 
recorded,  "  shall  be  sufficient  to  discharge  and  bar  such  woman 
to  dower  in  the  lands  and  tenements  conveyed  by  such  deed  or 
conveyance."  In  this  the  intention  of  the  Legislature  is  mani- 
fest, to  pursue  the  policy  of  the  common  law,  and  not  allow  the 
wife  to  alien  her  right  of  dower,  so  as  to  separate  it  froili  the 
principal  estate.  -By  this  statute,  dower  is  not  barred  in  the 
lands  and  tenements  described  in  the  deed  ;  but  in  such  only  as 
are  conveyed  by  such  deed.  If  the  deed  is  void,  or  becomes 
inoperative  as  to  the  husband,  or  conveys  no  lands  or  tenements 
for  want  of  title  in  him,  then  it  is  not  allowed  to  operate  so  as 
to  bar  the  right  of  dower  in  .the  wife.  Such  is  the  unquestion- 
able rule  of  law  ;  but  it  may  be  said  that  in  a  Court  of  Equity, 
effect  should  be  given  to  her  transfer  or  release  of  this  legal 
claim,  by  treating  her  a  trustee,  and  allowing  the  assignee  to 
use  her  name  to  have  the  dower  assigned  for  his  benefit.  But 
the  very  admission  that  the  assignee  must  use  her  name  in  a 
Court  of  Equity,  shows  that  he  has  no  right  which  equity  will 
recognize ;  for  in  this  Court,  a  party  who  has  a  right  may  assert 
it  in  his  own  name.  Besides,. this  would  be  equally  against  the 
policy  of  the  law  and  the  provisions  of  the  statute.  Although 
Courts  of  Equity  have  a  concurrent  jurisdiction  with  Courts  of 
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law,  in  the  assignment  of  dower,  yet,  in  the  exercise  of  that 
jurisdiction,  they  always  treat  it  as  a  strictly  legal  right,  and  are 
governed  by  the  same  rules  of  right  by  which  the  Courts  of  law 
are  controlled,  and  will  not  allow  an  equity  to  be  interposed  to 
defeat  the  dower.  Mundy  vs.  Mundy,  4  Bro.  Ch.  E.,  298 ;  2 
Yes.,  jr.,  122 ;  1  Story's  Eq.,  sec.  624.  Dower  is  favored  as 
well  in  law  as  in  equity.  1  Story's  Eq.,  sec.  626 ;  Curtes  vs. 
Curtes,  2  Bro.  Ch.  E..,  620.  In  vindicating  Courts  of  Equity  in 
rejecting  an  equitable  defence  in  such  cases,  Judge  Story  says  : 
'•'  It  is  admitted  that  dower  is  a  mere  legal  right,  and  that  Courts 
of  Equity,  in  assuming  a  concurrent  jurisdiction  with  Courts  of 
law  upon  the  subject,  professedly  act  upon  legal  principles." 
Story's  Eq.,  sec.  630.  Whether  the  same  rule  would  obtain 
where  the  widow,  under  our  statute,  was  asserting  a  right  of 
dower  in  premises  to  which  her  husband  had  only  had  an  equit- 
able title,  it  is  unnecessary  now  to  say.  Where  the  widow  ap- 
plies for  equitable  relief,  which  a  Court  of  law  could  not  grant, 
as  the  removal  of  terms,  &c.,  then  she  cannot  resist  an  equitable 
defence,  as  against  a  purchaser  for  a  valuable  consideration,  in 
ignorance  of  the  existing  claim  of  dower,  1  Roper's  Law  of 
Baron  and  Feme,  446-7.  In  this  case,  the  widow  is  seeking  to 
entorce  her  strictly  legal  right ;  asking  no  equitable  relief,  and 
none  which  could  not  be  granted  by  a  Court  of  law ;  and  we 
cannot  listen  to  a  defence  which  would  not  be  available  in  a 
Court  of  law.  As  the  husband  only  owned  a  right  of  redemp- 
tion, that  was  all  that  passed,  or  was  incumbered  by  the  mort- 
gage, and  to  no  greater  extent  was  the  dower  released.  That 
right  was  suffered  to  expire  by  the  lapse  of  time,  when  the 
mortgage  became  inoperative  ;  and  when  it  ceased  to  be  a  con- 
veyance of  the  husband's  estate,  it  could  no  longer  operate  upon 
the  wife's  dower.  As  the  mortgagees  take  no  estate  in  which 
the  widow  had  a  right  of  dower,  they  acquired  no  such  right 
from  her.  She  does  not  ask  to  have  dower  assigned  in  any 
estate  vested  in  them  by  the  mortgage  which  she  executed,  but 
in  the  estate  vested  in  Crow,  by  virtue  oi  a  previous  sale,  un- 
der a  judgment  and  execution  ;  which  it  is  not  pretended  could 
affect  her  dower.  Crow  took  the  estate  subject  to  her  right  of 
dower,  and  now  makes  no  objection  to  her  claim. 

One  of  the  defendants  in  his  answer  says,  that  he  is  the  as- 
signee of  a  bond,  given  by  the  husband  in  his  life-time,  for  a  deed 
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for  a  portion  of  the  premises  in  which  dower  is  claimed,  not 
embraced  in  the  mortgage ;  but  even  admitting  that  the  wife 
could  have  barred  her  dower  by  joining  in  that  bond,  as  there  is 
no  pretence  that  she  did,  it  presents  no  impediment  to  the  relief 
which  she  asks. 

The  decree  of  the  Circuit  Court  is  affirmed,  with  costs. 

Decree  affirmed. 


EoBEKT   R.  Greene,    administrator,   de  honis  non  of  Henry  J. 
Eoss,  appellant,  m.  William  A.  Gkimshaw,  appellee. 

Appeal  from  Pike. 

When  a  person  renders  services  for  the  benefit  of  the  estate  of  a  decedent,  at  the  instance  of 
the  executrix  thereof,  his  claim  for  compensation  is  not  a  personal  demand,  against  the 
executrix  ;  but,  on  the  death  of  the  executrix,  may  be  enforced  against  the  estate,  for  the 
benefit  ot  which  the  services  were  rendered. 

The  acts  of  an  executrix,  rightfully  done  in  her  official  character,  are  binding  on  the  estate 
which  she  represents. 

This  was  a  suit  commenced  by  the  appellee  before  the  Court 
of  Probate  of  Pike  county,  against  the  appellant,  to  recover 
twenty-five  dollars,  claimed  as  a  fee,  for  prosecuting  a  suit,  in 
the  name  of  Hopestill  Eoss,  as  executrix  of  Henry  J.  Eoss,  de- 
ceased, against  certain  parties  by  the  name  of  Tucker  and  Sea- 
ley.  A  judgment  was  recovered  on  that  suit,  against  Tucker 
and  Sealey,  and  the  money  collected  upon  it  was  paid  to  the  ap- 
pellant as  the  administrator  de  honis  non  (the  executrix  having 
died)  of  the  estate  of  the  said  H.  J.  Eoss. 

Before  the  Probate  Court,  the  appellee  recovered  a  judgment 
for  the  value  of  his  services,  from  which  an  appeal  was  taken 
to  the  Circuit  Court  of  the  county  ;  in  which  Court  a  trial  was 
had  before  Minshall,  Judge,  and  a  jury,  resulting  in  a  verdict 
for  the  appellee  for  the  same  sum  of  twenty-five  dollars ;  upon 
which  a  judgment  was  entered,  directed  to  be  levied  of  the 
goods  and  chattels,  &c.,  in  the  hands  of  the  appellant  to  be  ad- 
ministered, and  for  costs.  From  this  judgment  of  the  Circuit 
Court,  an  appeal  is  taken  to  this  Court. 

Wm.  Thomas,  for  appellant,  made  the  following  points  in  ar- 
gument : 
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The  right  of  action  upon  the  note  of  Tucker  and  Sealey  was 
in  Hopestill  Ross.  She,  alone,  could  maintain  an  action  for  the 
recovery  of  the  money  due  thereon.  1  Chitty,  38  ;  2  H.  Black- 
stone,  563,  note  a ;  McHenry  vs.  Eidgely,  2  Scam.,  310 ;  Mc- 
Connell  vs.  Thomas,  ibid,  314 ;  2  Starkie,  318 ;  3  East,  400  to 
409.  If  Hopestill  Ross  had  died,  before  judgment  against  Tuck- 
er and  Sealey,  the  right  of  action  upon  the  note  would  have 
survived  to  the  executor,  and  not  to  the  administrator  of  H.  J. 
Eoss.  Toller  on  Ex.,  431-2;  1  Wilhams  on  Ex.,  556,  643, 
656-7.  Upon  the  death  of  Hopestill  Ross,  her  executor  alone 
could  proceed  by  scire  facias,  upon  the  judgment.  Toller  on  Ex., 
441,  448,  450  ;  2  Saunders,  72  n. 

Although  it  may  be  true,  that  if  the  note  of  Tucker  and  Sea- 
ley had  been  given  for  a  debt  due  to,  or  a  liability  in  favor  of  H. 
J.  Ross,  in  his  life-time,  or  for  a  liability  to  the  executrix,  in  her 
fiduciary  right,  a  special  action  might  have  been  sustained  in 
the  name  of  the  administrator  de  bonis  noji,  yet  no  such  state 
of  fact  exists,  or  was  pretended  in  this  case.  Catherwood  vs. 
Charband,  8  Eng.  Com.  Law  Rep.,  46 ;  King  &c.,  Ex.  Ste- 
phenson vs.  Thorn,  1  Term  Rep.,  487 ;  Carne  and  wife  vs.  Watts, 
6  East,  408. 

No  evidence  was  given  in  respect  to  the  solvency  or  insol- 
vancy  of  the  estate  of  H.  J.  Ross,  and  the  judgment  should 
have  been  madf-  payable  in  the  course  of  administration,  and  not 
out  of  goods,  &c.,  in  the  hands  of  appellant,  to  be  administered. 
Peck,  Adm.,  &c.,  vs.  Stevens,  5  Gilman,  127.  The  judgment 
for  costs  is  erroneous.     Rev.  Laws,  658,  sec.  lOl. 

R.  S.  Blackwell,  with  whom  was  J.  Gkimshaw,  for  appel- 
lee: 

The  bill  of  exceptions  is  defective.  It  does  not  purport  to 
contain  all  of  the  evi  lence.  5  Gilm.,  298.  The  exceptions 
were  not  taken  at  the  time  of  the  trial.  3.  Scam.,  63.  The  re- 
cord read  by  appellee  in  the  Court  below,  and  objected  to  by  ap- 
pellant, is  not  set  out  in  the  bill  of  exceptions.  5  Gilm.,  209. 
An  administrator  or  executor  cannot  retain  under  our  laws.  R. 
S.,  561,  sec.  121.  Paschall  vs.  Hailman,  4  Gilm.,  297,  301. 
The  executor  of  Mrs.  Ross  did  not  thereby  become  executor  of 
the  estate  of  Henry  J.  Ross.  R.  S.,  541,  sec.  22.  An  adminis- 
trator de  bonis  nan  possesses  the  same  powers  and  rights,  and 
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is  subject  to  the  same  liabilities,  as  the  original  administrator.  R. 
S.  1833,  636,  sec.  11 ;  Toller  on  Ex'rs,  243  ;  Floyd  vs.  Brecken- 
ridge,  4  Bibb,  14 ;  Bacon's  Ab.,  title,  "  Ex.  and  adm.,"  B  2  and 
3.  There  is  such  a  privity  in  law  between  Grimshaw  and 
Greene  as  will  support  this  action.  Hirst  m.  Smith,  Y  D.  &  E., 
182.  The  judgment  for  costs  in  this  cause  is  correct.  "Welch 
vs.  Wallace,  3  Gilm.,  490 ;  R.  S.,  556,  sec.  95.  There  is  no 
award  of  execution  in  this  case.  The  word  levied  means  paid. 
3  Gilm.,  490  ;  5  ibid,  127. 

If  the  judgment  is  informal,  the  proper  judgment  will  be  en- 
tered up  in  this  Court.  1  Scam.,  55,  110 ;  3  Scam.,  63,  478  ; 
1  Gilm.,  491 ;  3  Gilm.,  490. 

Opinion  by  Tkeat,  C.  J. : 

It  satisfactorily  appeared  in  evidence,  that  the  services  of  the 
appellee  were  rendered  for  the  benefit  of  the  estate  of  Henry 
J.  Ross.  He  was  retained  by  the  executrix  of  the  estate  to 
prosecute  a  suit  on  a  note  made  payable  to  her,  as  executrix. 
The  suit  was  brought  and  a  judgment  obtained  in  her  favor,  as 
executrix.  After  her  death,  the  judgment  was  collected,  and 
the  money  paid  over  to  the  appellant,  as  the  administrator  de 
honis  non  of  Henry  J.  Ross.  He  treated  the  proceeds  of  the 
recovery  as  assets  of  the  estate.  It  is  clear,  therefore,  that  the 
note  was,  in  fact,  the  property  of  the  estate,  and  did  not  belong 
to  Mrs.  Ross,  in  her  individual  right.  The  services  were  per- 
formed for  the  estate,  and  not  for  Mrs.  Ross  personally.  The 
estate  received  the  benefit  of  the  services,  and  ought  to  make 
the  proper  compensation.  The  appellee  was  employed  on  be- 
half of  the  estate,  and  had  the  right  to  look  to  the  estate  for 
payment.  The  fact  that  he  was  retained  by  the  executrix, 
makes  no  difierence.  Her  acts,  righfully  done  in  her  ofiicial 
character,  are  binding  on  the  estate,  and  any  hability  arising 
therefrom  can  be  enforced  against  the  appellant.  As  the  repre- 
sentative of  the  estate,  he  is  bound  by  the  lawful  acts  of  the 
executrix,  in  respect  to  the  estate. 

The  judgment  is  not  erroneous.  It  does  not,  as  in  the  case 
of  Peck  vs.  Stevens,  5  Gilraan,  127,  and  the  cases  there  cited, 
award  execution  against  the  effects  of  the  estate.  Nor  is  the 
appellant  personally  responsible  for  its  payment.      It  only  liqui- 
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dates  and  establishes  a  demand  against  the  estate,  which  he  is 
required  to  pay  in  the  due  course  of  administration. 

The  judgment  of  the    Circuit  Court  must  be  affirmed,  with 
costs. 

Judgment  affirmed. 


Thomas  Lewis,  appellant,  -ys.  John  B.  Moffett,  appellee. 
Appeal  from  Sangam,on. 

If  it  is  expressly  agreed,  that  a  partner  is  not  to  give  his  personal  services  for  the  benefit  of 
the  firm,  he  may  recover  trom  his  copartners  for  services  rendered  the  joint  concern,  at 
their  instance  and  request. 

On  the  14th  October,  1848,  John  B.  Moffet  filed  in  the  office 
of  the  clerk  of  Sangamon  county  Circuit  Court,  his  bill  in  chan- 
cery against  Thomas  Lewis  and  Willis  H.  Johnson,  in  which  it 
was  alleged,  that  on  the  1st  February,  1848,  said  Lewis,  John- 
son and  the  complainant  entered  into  written  articles  of  copart- 
nership, as  follows  : 

"Articles  of  copartnership  entered  into  this  day  between  Thom- 
as Lewis  and  Willis  H.  Johnson,  and  John  B.  Moffet,  all  of  the  city 
of  Springfield,  Illinois,  under  the  style  of  Lewis,  Johnson  &  Co. : 

'•'' Article  First.  Each  party  to  invest  one  thousand  dollars  in 
stock  or  cash,  making  a  capital  of  three  thousand  dollars,  which 
may  be  increased.  Secondly.  Each  partner  to  share  equal  in 
the  profits  or  loss  of  the  foundry  and  machine  business.  Third- 
ly. The  said  Lewis  agrees,  in  lieu  of  his  services,  to  furnish 
the  foundry  and  machine  shop  now  occupied  by  Lewis  &  John- 
son, free  of  rent,  and  purchase  stock  for  the  concern  in  St.  Louis, 
when  there,  free  of  charge  to  the  firm.  Fourthly.  The  said 
Johnson  will  be  expected  to  devote  his  entire  time  to  the  me- 
chanical interest  of  the  concern,  except  such  time  as  his  private 
business  requires.  Fifthly.  The  said  MoflFett  will  be  expected 
to  devote  his  entire  time  to  the  financial  and  mechanical  interest 
of  the  concern,  except  such  time  as  his  private  business  requires. 
Sixthly.  It  is  understood  and  agreed,  that  for  a  valuable  con- 
sideration by  the  said  John  B.  Moflfett  to  Lewis  &  Johnson  paid, 
that  the  said  J.  B.  MoflFett  is  to  be  entitled  to  the  one  undividei 
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one-third  part  of  interest  in  Willis  H.  Johnson's  patent  pump, 
for  whatever  territory  may  remain  unsold  in  the  U.  S.,  on  the 
first  of  February  next ;  also,  in  the  event  of  Lewis  &  Johnson 
obtaining  a  patent  for  a  churn  that  they  have  applied  for,  said 
right  is  to  belong  equally  to  the  firm  of  Lewis,  Johnson  &  Co., 
as  well  as  an  electro-magnetic  machine  that  the  company  are. 
now  building.  Lastly.  That  the  firm  is  to  continue  so  long  as 
the  parties  may  agree  or  desire  its  continuance,  unless  dissolved 
by  Providential  dispensation." 

The  firm  was  dissolved  by  mutual  consent,  August  3,  1848. 
The  complainant  further  alleges,  that  at  the  time  the  said  co- 
partnership was  entered  into,  the  said  Lewis  &  Johnson  were 
expecting  to  obtain  a  patent  for  an  atmospheric  churn,  and  sets 
out  so  much  of  the  sixth  article  as  provides,  that  in  the  event  of 
obtaining  said  patent,  the  right  was  to  belong  equally  to  the 
firm.      That   it   was   then   contemplated  and  intended  by  said 
Lewis,  Johnson  &  Co.,  to  sell  their  interest  in  said  patent  as  op- 
portunity offered,  and  their  interest  would  seem  to  require,  and 
equally  to  divide  the  proceeds  arising  from  the  sale,  after  pay- 
ing necessary  expenses  attending  the  same.     Charges  that  the 
complainant,  by  said  agreement,  became  entitled  to  one  third  of 
said  proceeds  ;    that  the  said  patent  issued  in  May,  1848  ;  that 
no  conversation  was  ever  held  or  agreement  made  in  reference 
to  any  one  of  the  partners  acting  in  the  capacity  of  an  agent  for 
the  firm ;    that  Thomas  Lewis,  having  private  business  in  St. 
Louis,  concluded  to  take  said  churn,  which  he,  complainant,  had 
prepared,  with  him  to  St.  Louis,  and,  if  an   opportunity  should 
oflTer,  to  sell  the  rights  acquired  by  the  said  patent ;  that  said 
Lewis,  upon  his  arrival  in  St.  Louis,  sold  rights  to  sundry  indi- 
viduals, for  cash,  notes,  and  property  ;    and  charges  that  what 
ever  Lewis  did,  he  did  as  partner  of  the  firm  of  Lewis,   Johnson 
&  Co, ;  that  there  never  was  any  agreement  between  the  mem- 
bers of  said  firm,  by  which  said  Lewis  was  recognized  as  agent 
of  the  firm ;  nor  any  agreement  to  allow  him  any  extra  compen- 
sation for  his  services,  nor  commissions  on  the  sales  which  he 
made;  but  that  whatever  was  done  by  him  was  done  under 
those  general  rules  and  regulations  by  which  partnerships  are 
governed.     The  bill  then  sets  forth,  as  the  complainant  alleges, 
a  general  statement  of  the  amount  of  notes  and    articles  for 
which  rights  were  sold — making  the  gross  amount  $5,047,  as 
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near  as  complainant  could  ascertain  the  same ;  that  the  state- 
ment contains  the  nominal  amount  at  which  the  property  was 
received,  but  in  consequence  of  the  manner  in  which  the  rights 
were  sold,  and  the  anxiety  on  the  part  of  Lewis  to  effect  sales, 
hut  little  regard  was  had  to  the  actual  value  of  the  property  re- 
ceived in  exchange ;  that  the  real  estate  is  not  worth  one  half 
the  amount  at  which  it  was  received,  and  that  a  liberal  deduc- 
tion should  be  made  from  the  nominal  value  of  the  personal  pro- 
perty. Further,  that  the  sales  were  effected  in  the  latter  part 
of  May  and  the  commencement  of  June,  1848  ;  that  on  the  Yth 
of  July,  1848,  the  partners  divided  the  real  estate,  by  bidding 
against  each  other  for  the  same  ;  that  the  depreciation  below  the 
nominal  amount  at  said  division  was  $5,387 ;  besides  which, 
there  were  sixty  quarter  sections,  situated  in  Missouri,  of  which 
each  partner  took  twenty,  at  the  nominal  value  of  $6,000  ;  but,  as 
the  complainant  believes,  were  not  worth  $3,000 — making  a  total 
depreciation  on  real  estate  of  $8,387;  that  on  August,  7,  1848,  a 
like  division  of  part  of  the  personal  property  was  made,  in  same 
manner,  and  taken  by  the  partners  at  greatly  reduced  rates,  which 
complainant  alleges  to  be  nearly  their  real  value;  that  the  other 
part  of  the  personal  proporty  was  sold  for  cash  at  different  times, 
which  was  invariably  retained  by  Lewis,  and  complainant  filed,  as 
he  alleged,  a  copy  of  a  statement,  showing  the  amount  of  sales, 
description  of  property,  disposition  of  same,  nominal  prices, 
and  the  prices  at  which  the  same  were  taken  by  the  respective 
partners.  Alleges  that  in  said  divisions,  property  was  taken, 
part  at  its  real  value  and  part  at  a  nominal  value,  amounting  to 
$4,250,  according  to  the  statement  filed  with  his  bill,  but  which 
he  alleges  does  not  exceed  in  value  $3,000  ;  and  that  this  is  all 
that  complainant  has  obtained  from  the  proceeds  of  said  part- 
nership enterprize;  that  at  said  division,  Johnson  obtained 
property  amounting  to  $3,659  88,  and  said  Lewis  to  the  amount 
of  $9,911  67,  according  to  exhibit  filed  by  complainant  with 
his  bill;  that  besides  the  amount  of  property  above  stated  as 
having  been  obtained  by  Lewis,  he,  Lewis,  retained  possession 
of  notes  amounting  to  about  $17,806  70,  and  the  control  of  a 
judgment  of  $530,  and  a  mortgage  of  $520;  that  Lewis  utterly 
refuses  to  make  a  division  of  the  same,  or  make  further  settle- 
ment with  the  other  partners  of  the  firm,  but  demands  one-third 
of  the  gross  proceeds  of  sales,  or  about  $17,000,  as  eommis- 
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sions  for  his  attention  to  the  partnership  business.  The  com- 
plainant then  prays  that  Lewis  &  Johnson  be  made  defendants, 
and  answer  severally,  and  Lewis  be  required  fully  to  account ; 
that  an  equitable  division  of  notes  be  made  among  the  several 
partners,  or  that  a  receiver  be  appointed  to  receive  and  divide 
the  proceeds  from  time  to  time,  according  to  the  terms  of  the 
partnership,  by  allowing  to  each  partner  one-third  of  the  pro- 
ceeds ;  that  said  Lewis  be  allowed  only  his  necessary  expenses 
for  attending  to  the  business  of  the  firm,  and  that  no  allowance 
be  made  as  extra  compensation  or  commissions  for  his  attention 
to  the  partnership  business,  and  such  other  and  further  relief, 
&c. 

On  the  15th  of  January,  1849,  Thomas  Lewis  filed  his  answer, 
under  oath,  in  which  he  admits  that  the  written  articles  of  co- 
partnership filed  with  complainant's  bill,  are  the  only  written 
articles  ever  executed  by  them,  and  that  the  same  contained  the 
true  terms  of  the  partnership ;  that  at  the  time  said  article  was 
entered  into,  it  was  in  contemplation  of  Lewis  &,  Johnson  to 
obtain  a  patent  for  an  atmospheric  churn,  and  that  when  the 
same  was  obtained  the  right  was  to  belong  equally  to  the  firm  of 
Lewis,  Johnson  &  Co.,  and  that  said  patent  M-as  obtained :  and 
asserts  that  complainant,  without  the  knowledge  of  his  partners, 
kept  his  son  in  Springfield,  with  the  expectation  of  sending  him 
out  to  sell  said  rights,  at  the  usual  pay  of  an  agent — one-half  of 
the  proceeds.  He  further  states,  that  he  was  about  visiting  St. 
Louis,  on  business  of  the  firm  of  Lewis  &  Adams,  and  at  the  re- 
quest of  the  complainant,  and  his  co-defendant,  Johnson,  defer- 
red his  visit  until  a  churn  could  be  prepared  for  him  ;  that  after 
the  churn  was  prepared,  he  did  proceed  to  St.  Louis,  and  there 
disposed  of  the  rights  to  said  churn.  He  expressly  denies  that 
he  transacted  said  business  and  disposed  of  said  rights,  sold  by 
him,  in  his  capacity  as  partner  in  said  firm  of  Lewis,  Johnson  & 
Co.,  but  as  the  agent  of  said  firm,  for  the  sale  of  said  rights,  and 
with  the  expectation  of  receiving  commissions  therefor,  as  agent ; 
further,  that  he  was  under  no  obligation  to  render  his  services 
or  devote  his  time  for  the  benefit  of  said  firm — such  being  the 
express  provision  of  the  partnership — and,  also,  independent  of 
the  written  article,  the  express  understanding  of  all  the  partners. 
He  further  states,  that  had  he  not  acted  for  said  firm,  as  agent 
for  the  sale  of  these  rights,  they  would  necessarily  have  been 
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compelled  to  have  employed  agents  thei-efor,  and  paid  them  one- 
half  of  the  proceeds  of  the  sales — such  being  the  usual  commis- 
sion to  agents — which  expenses  must  have  been  deducted  from 
the  amount  before  the  partners  could  share  the  remainder.     He 
claims,  and  by  his  answer  insists  upon,  his  right  to  retain  one- 
third  of  the  proceeds  of  sales,  for  his  commissions  as  agent  afore- 
said ;  that  he  remained  several  weeks  in  St.  Louis  upon  this  ex- 
press business,  and  so  remained  at  the  earnest  solicitations  of 
complainant  and  Johnson,  urging  him  not  to  return  until  he  had 
disposed  of  the  entire  right ;  and  complainant  urging  him  not  to 
return  so  long  as  he  could  make  sales ;    that  in  making  sales 
he  used  his  utmost  endeavors  to  promote  the  interest  of  the  con- 
cern, and  in  his  exchanges  for  property,  made  the  best  trades  he 
could ;  does  not  believe  that  any  other  agent  would  have  real- 
ized one-third  as  much  as  he  did  ;  that  at  the  time  of  the  sales, 
he  was  bound  by  his  agreement  with  the  firm  of  Lewis  &  Adams, 
to  devote  his  time  to  them,  and  the  time  so  employed  was  taken 
from  his  business  as  a  member  of  that  firm.     He  does  not  admit 
the  correctness  of   complainant's  exhibit,   but  files  a  full  state- 
ment and  full  account    of  the  matters    contained  in  said   bill. 
Avers  a  full  communication  of  his  knowledge  in  relation  to  pro- 
perty, his  willingness  at  all  times  to  furnish  full  statements  to 
complainant,  and  offers  to  refer  the  whole  matter  to  arbitration. 
To  this  answer  complainant  filed  a  replication, 
Willis  H.  Johnson  filed  his  sworn  answer  to  the  bill,  in  which 
he  admits  the  formation  of  the  partnership  at  the  time  stated  in 
the  bill ;  the  correctness  of  the  copy  of  the  articles  of  partner- 
ship— that  it  is  the  only  one  ever  executed  by  the  partners,  and 
contains  the  true  terms  thereof — the  expectation  of  the  patent  ; 
that  when  issued  the  right  should  belong  equally  to  the  firm,  and 
the  issuing  of  the  patent ;  that  Moffett,  in  his  presence,  inform- 
ed Lewis  that  he  had  kept  his  son,  Thomas  Mofiett,  in  Spring- 
field, though  without  his  knowledge  or  that  of  respondent,  for 
the  purpose  of  employing  him  as  an  agent  to  sell  rights  for  churn 
and  pump ;  that  Lewis  was  about  to  visit  St.  Louis  on  the  busi- 
ness of  the  firm  of  Lewis  &  Adams,  about  the  time  when  the 
patent  was  received ;  that  by  the  request  of  the  respondent  and 
complainant,  Lewis  deferred  his  starting  until  a  churn  could  be 
prepared  for  him ;  that  the  said  Lewis  was  requested  to  delay 
his  journey  until  he  could  procure  one  of  the  churns,   that  he 
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could  comply  with  the  request  of  this  respondent,  and  act  for 
the  firm  in  selling  patent  rights  for  the  same  in  St.  Louis;  that 
Lewis  did  wait  until  the  churn  was  made,  and  did  go  to  St.  Lou- 
is, where  he  remained  about  four  weeks,  selling  said  patent  rights 
for  the  firm  as  aforesaid ;  that  after  said  Lewis  had  been  at  St. 
Louis  for  about  two  weeks,  he  informed  this  respondent  and  com- 
plainant of  his  progress  up  to  that  time,  and  that  he  intended  to 
come  home  immediately ;  whereupon  this  respondent  wrote  to 
him  urging  him  to  stay  there  as  long  as  he  could  make  sales, 
and  he  believes  the  said  complainant  did  the  same;  that  in  com- 
pliance with  the  said  request,  the  said  Lewis  did  remain  longer 
and  made  large  sales,  of  the  amount  he  knows  nothing  of  his 
own  knowledge,  but  refers  to  and  adopts  Lewis'  answer  in  re- 
lation thereto  ;  and  there  was  no  express  agreement  before  or  at 
the  time  of  Lewis'  visit  to  St.  Louis,  as  to  the  capacity  in  which 
he  was  to  sell  these  rights — whether  as  parter  or  agent — but 
respondent  believes,  from  the  nature  of  the  contract  between 
the  parties,  and  the  understanding  of  the  partners,  that  Lewis 
was  to  devote  no  part  of  his  time  to  the  business  of  the  firm  of 
Lewis,  Johnson  &  Co.  Avers  that  said  Lewis  is  entitled  to 
commissions,  as  he  claims  in  his  answer,  and,  on  his  part,  he  has 
no  objection  to  make  thereto.  Is  satisfied  with  the  manner  in 
which  Lewis  sold. 

At  August  term,  1849,  of  the  Sangamon  Circuit  Court,  Davis, 
Judge,  entered  a  decree,  allowing  Lewis  one  thousand  dollars, 
as  a  reasonable  compensation  for  his  services  in  making  sales  of 
said  patent  right,  and  directing  a  division  of  the  residue  among 
the  partners  equally. 

From  this  decree  Lewis  appealed,  assigning  for  error,  the 
rendering  of  said  decree  in  favor  of  Mofiett. 

S.  T.  LoaAN  and  Stuart  &  Edwakds,  for  aj)pellant. 
Lincoln  &  Herndon  and  J.  C.  Conkling,  for  appellee. 

Opinion  by  Mr.  Justice  Caton: 

It  is  undoubtedly  a  general  rule  that  one  partner  cannot 
charge  the  other  partners  or  the  firm  for  services  rendered  in 
the  business  of  the  copartnership,  unless  there  is  an  express 
agreement  to  that  efiect ;  or  where  such  agreement  may  be  im- 
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plied  from  the  course  of  business  between  the  copartners,  or 
from  the  nature  of  the  services  rendered  in  connection  with  the 
duties  and  obligations  imposed  by  the  copartnership  ai-ticles 
upon  the  several  members  of  the  firm.  This  general  rule,  that 
one  partner  cannot  charge  the  firm  for  extraordinary  services, 
results  upon  the  fact,  "  that  there  is  an  implied  obligation  in  ev- 
ery partner  to  exercise  due  diligence  and  skill,  and  to  devote  his 
services  and  labors  for  the  promotion  of  the  common  benefit  of 
the  concern"  {a).  Story  on  Part.,  sec.  182.  "When  this  reason 
fails,  the  rule  itself  must  be  relaxed.  When  it  is  impossible 
to  determine  how  far  the  skill  and  experience  of  each,  which 
was  to  be  applied  to  the  business  of  the  firm,  induced  the  terms 
upon  which  the  copartnership  was  formed,  it  would  be  mani- 
festly unjust  for  the  Courts  to  undertake  to  inquire  which  had 
rendered  the  most  services  to  the  concern. 

In  this  case,  the  duties  imposed  upon  Lewis  towards  the 
firm,  as  respects  his  personal  services,  do  not  depend  upon  an 
inference  of  the  law,  but  are  regulated  by  the  express  agreement 
of  the  parties,  in  the  copartnership  articles,  as  follows:  "The 
said  Lewis  agrees  in  lieu  of  his  services,  to  furnish  the  foundry 
and  machine  shop,  now  occupied  by  Lewis  &  Johnson,  free  of 
rent  and  purchase  stock  for  the  concern  in  St.  Louis,  when 
there,  free  of  charge  to  the  firm."  Here,  then,  the  appellant, 
for  a  sufBcient  equivalent,  was  absolved  from  that  obligation 
which  the  law  would  otherwise  impose  upon  him,  "to  devote  his 
services  and  labors  for  the  promotion  of  the  common  benefit  of 
the  concern."  This  duty,  thus  imposed  by  the  law  upon  part- 
ners generally,  is  the  reason  assigned  why  a  partner  cannot 
charge  the  firm  for  services  rendered. 

In  this  case,  it  is  true  there  was  no  express  contract  that  Lewis 
should  be  paid  for  the  services  which  he  should  render  in  the  sale 
of  the  patent  right;  but  when  he  was  expressly  requested  and 
employed  to  render  those  services,  which  he  was  under  no  more 
obligation  to  render  than  a  stranger,  and  when  he  has  devoted 
his  time  and  talent  to  the  business  of  the  firm  upon  such  request, 
it  is  but  reasonable  and  just  that  he  should  be  paid  for  such  ser- 
vices. His  time  and  talent  were  as  much  his  own  as  was  his 
capital,  and  as  much  entitled  to  be  taken  into  the  account  in  the 
formation  of  the  copartnership.  This  was  done  in  the  arrange- 
ment made,  and  the  former  were  reserved  to  his  own  use.     Sup- 

(a)  Roach  vs.  Perry,  16  111.  R.,  38 ;  King  vs.  Hamilton,  16  III.  R.,  190. 
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pose,  by  the  partnership  articles,  he  had  been  exempted  from 
paying  any  portion  of  the  rent  of  the  foundry  and  machine  shop, 
in  consideration  of  personal  services  which   he   had  agreed  to 
render,  and  that  afterwards,  at  the  request  of  the  other  mem- 
bers of  the  firm,  he  had  paid  the  rent,  woukl  any  one  contend 
that  he  was  not   entitled   to  be  reimbursed  ?     Take  this  very 
case — and    we   have   but   to   reverse   the   proposition — suppose 
Johnson  and  Moifett  had  paid  the  rent  of  these  buildings,  which 
Lewis  had  agreed  to  furnish  free  of  rent,  their  claim  to  have 
that  taken  into  the  account  in  a  final  settlement  would  be  denied 
by  no  one.     If  they  might  claim  to  be  indemnified  for  the  pay- 
ment of  rent,  which  by  their  agreement  they  were  exempted 
from  paying,  why  may  not  Lewis  be  paid  for  rendering  services 
which,  by  the  agreement,  he  was  expressly  exempted   from  ren- 
dering ?     In  no  case  that  we  are  aware  of,  where  it  lias  been 
held  that,  in  the   absence  of  an  express  agreement,  one  partner 
should  not  recover  for  rendering  more  services  than  the  other 
members  of  the  firm,  was  he  exempted  by  the  partnership  agree- 
ment from   rendering   those    very    services    for  which  he  had 
charged  the  firm  ;   and  that  is   the  reason  assigned  by  Judge 
Story  why  such  claim  should  be  disallowed.     Story  on  Part., 
sec.  182.     But  there  is  no  inflexible  rule  of  law  that  one  partner 
shall  not  recover  for  extraordinary  and  unusual  services,  with- 
out an  express  agreement  that  he  shall  be  paid  for  such  services. 
The  case  of  Bradford  vs.  Kiraberly,  1  Johns.  Ch.  R.,  431,  shows 
that  where  certain  members  of  a  firm  are  employed  to  render 
services,  which  the  law,  or  the  agreement  of  the  parties,  does 
not  impose  upon   them  as  partners,  there  the  law  implies  an 
agreement  that  they  shall  be  paid.     After  stating  the  general 
rule,  the  chancellor  in  that  case  proceeds:  "But  where  the  sev- 
eral owners  meet  and  constitute  one  of  the  concern  an  agent 
to  do  the  whole  business,  a  compensation  is  necessarily  and  equi- 
tably implied  in  such  special  agreement,  and  they  are  to  be  con- 
sidered as  dealing  with  a  stranger." 

It  is  true,  as  was  insisted  on  the  argument,  that  the  statement  in 
the  answer  of  Lewis,  that  he  sold  the  patent  rights  as  agent  of  the 
firm,  and  not  as  partner,  is  not  conclusive  as  to  the  character  in 
which  he  acted  ;  but  that  character  must  be  determined  from  the 
facts  established.  That  he  rendered  the  services  at  the  request 
of  the  other  members  of  the  firm,  is  abundantly  established.     As 
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he  was  on  the  point  of  starting  to  St.   Louis  on  other  business, 
the  patent  for  the  churn  arrived  from   the  patent  office.     One  of 
the  active  members  of  the  firm  requested  him  to  postpone  his 
departure  until  a  churn  could  be  manufactured,  and  to  take  it 
with  him  to  St.  Louis  and  sell  the  rights.     Upon  sueh  request 
he  did  postpone  his  departure  for  several  days,  until  the  churn 
was  completed,  which  he  took  with  him  to  St.  Louis,  and  made 
the  sales.     All  the  circumstances  of  the  case  show  that  the  other 
partner  acquiesced  in  and  approved  of  this  employment,  even  if 
that  were  necessary.     Here,  then,  was  an  express  agreement  to 
employ  Lewis  to  render  services  which  he  was  under  no  more 
obligation  to  perform  than  a  stranger ;  and  the  law  must  imply 
an  agreement  to  render  him  a  reasonable  compensation  therefor. 
To  what  compensation  is  the  appellant  reasonably  and  justly 
entitled?     The  evidence  on  this  point  is  very  voluminous,  but 
it  is  unnecessary  to  state  and  review  it  all  minutely.     The  nature 
and   character  of  the  services  rendered,  the  time  employed,  and 
the  results  accomplished,  admit  of  no  dispute.     The  balance  of 
the  testimony  is  principally  made  up  of  the  opinions  of  witnesses 
as  to  the  value  of  the  services  rendered,  and  of  the  commissions 
usually  allowed  in  the  sales  of  patent  rights.  Of  this  last  branch  of 
the  evidence,  it  may  be  here  remarked,  that  while  it  may  be  enti- 
tled to  be  considered,  upon  the  question  of  the  amount  of  compen- 
sation to  be  allowed,  it  by  no  means  establishes  such  an  usage  as 
to  be  binding  upon  the  parties,  as  an  implied  contract.     In  order 
to  give  a  usage  that  effect,  it  must  have  become  so  universal  and 
notorious  as  to  raise  a  reasonable  inference  that  the  parties  acted 
in  reference  to  it,  and  with  the  expectation  of  being  governed  by 
it,  without  a  particular  allusion  to  it.     That  a  majority  of  patent 
rights  are  hawked  about  the  country  by  trading  agents  who  re- 
ceive a  commission  upon  the  amount  of  their  sales,  may  be  true  ; 
yet  this  is  by  no  means  universally  the  case.     Nor  are  the  com- 
missioners allowed  these  itinerant  agents,  by  any  means  uniform  ; 
frequently  varying,  as  it  appears,  from  one-fourth  to  one-half  of 
the  amount  of  sales  effected.     Nor  with  any  degree  of  propriety 
or  justice  could  they  be  uniform,  unless  all  patent  rights  were 
equally  valuable,  or  at  least  equally  salable. 

While  the  opinions  of  witnesses,  who  have  been  extensively 
engaged  in  the  sale  of  patent  rights,  as  to  the  value  of  these  ser- 
vices, may  not  be  absolutely  binding  upon  the  Court,  yet  they 
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are  certainly  entitled  to  serious  consideration.  But  after  all,  we 
must  look  to  the  nature  and  character  of  the  services  rendered, 
the  time  employed,  the  skill  and  talent  exercised,  and  the  bene- 
fits derived  to  the  firm,  and  then,  by  exercising  our  own  judg- 
ments, in  connection  with  the  judgments  of  others,  where,  as  in 
this  case,  their  opinions  are  not  necessarily  conclusive,  we  must 
come  to  the  most  satisfactory  conclusion  at  which  we  can  ar- 
rive. 

The  appellant  went  to  St.  Louis  with  this  churn,  and  in  the 
course  of  a  few  weeks  sold  out  the  entire  right  to  various  indi- 
viduals, for  the   nominal   aggregate   sum  of    $52,000,  and  for 
which  the  firm  actually  realized  the  sum  of  $38,000.     Now,  the 
time  actually  employed  was  very  inconsiderable,  but  the  results 
were  truly  wonderful,  when  we  consider  the  sales  were  made 
upon   an   actual  exhibition  of  the  churn,  when  the   testimony 
shows,  and  all  now  seem  to  admit,  that  the  invention  is  really 
valueless.  Yet  it  is  but  justice  to  say,  that  we  do  not  believe  that 
this  fact  was  known  to  any  of  the  parties  at  that  time.     There 
must  have  been  a  certain  speciousness  about  the  churn,  which 
deceived  Lewis,  as  well  as  his   victims,  as   to  its  real  value. 
Whatever  plausibility   there   was   about   this   invention,  which 
commended  it   to   the  favorable  notice  of  purchasers,  ought  to 
inure  to  the  benefit  of  the  owners  of  the  patent,  while  Lewis 
may  be  entitled  to  the  merit  of  whatever  skill  he  displayed  in 
presenting  these  commendable  appearances  to  the  view  of  pur- 
chasers, and  the  judgment  with  which  he  made  his  contracts. 
His  success  ought  to  satisfy  any  reasonable  ambition  in  that  way. 
Although  he  may  not  be  entitled  to  the  merit  or  demerit  of  hav- 
ing imposed,  by  the  force  of  his  genius  alone,  upon  the  purcha- 
sers, so  as  to  have  realized  that  large  sum  from  the  sales  of  an 
invention,  which,  in  the  hands  of  another,  would  have  produced 
little  or  nothing,  yet  that  his  services  were  very  meritorious, 
to  the  firm,  at  least,  cannot  be  disputed,  and  the  other  members 
ought  not  to  object  to  paying  him  a  proportionate  compensation, 
and  one  which  ought  abundantly  to  satisfy  him  for  the  time  and 
labor  bestowed.      Were  we  to  be  governed  by  the  opinions  of  a 
majority  of  those  witnesses  who  have  expressed  opinions,  as  to 
the  amount  of  compensation  to  which  the  appellant  is  entitled, 
we  might  have  to  allow  even  the  full  extent  of  his  present  claim, 
yet  we  cannot  shut  our  eyes  to  the  fact,  that  most  of  those  wit- 
51 
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nesses  arrive  at  their  conclusions  by  assimilating  this  to  other 
patent  rights ;  which,  while  they  may  have  been,  intrinsically, 
more  valuable,  yet  were  undoubtedly  less  salable.  To  allow 
the  claim  of  $12,000,  now  set  up  by  Lewis,  we  think  would  be 
extravagant ;  and  it  is  manifest,  from  his  own  conduct,  that  he 
did  not  originally  consider  himself  entitled  to  that  amount.  We 
may  reasonably  suppose  that  he  designed  to  retain  in  his  own 
hands,  independent  of  the  wares  left  with  Lewis  &  Adams  for 
sale,  enough,  over  and  above  his  proportion  as  partner,  to  com- 
pensate him  sufficiently  for  his  services.  By  having  paid  over 
the  balance  to  the  other  members  of  the  lirm,  he  indicated  a  limit, 
beyond  which  he  did  not  expect  to  claim  for  his  commissions. 
His  whole  conduct  shows  that  he  would  not  be  likely  to  pay 
over  to  his  partners  more  than  what  he  considered  their  just  pro- 
portion of  the  proceeds  of  these  sales.  By  allowing  him  what 
he  did  retain,  we  give  him  no  stinted  compensation ;  but  as  we 
think  the  evidence  abundantly  warrants  this,  we  have  determin- 
ed, for  the  want  of  a  more  satisfactory  C2'iterion,  to  adopt  that 
as  the  measure  of  his  compensation.  To  this,  at  least,  Johnson 
in  his  answer  does  not  object.  As  the  decree  which  Moifett  ob- 
tained against  Le^ds  for  $1,377  41,  was  for  his  proportion  of 
these  sales,  which  had  been  retained  by  Lewis,  over  and  above 
the  compensation  allowed  him  by  the  Circuit  Court,  it  follows 
that  that  portion  of  the  decree  must  be  reversed,  and  the  bal- 
ance of  the  decree  must  stand  affirmed.  The  costs  of  this  Court 
must  be  equally  divided  among  the  parties. 

Decree  reversed. 


James  T.  Irving,  plaintiff    in   error,   vs.   Benjamin   F.  Brow- 
nell, defendant  in  error. 

Error  to  Pike. 

An  Auditor's  deed  to  land,  made  in  pursuance  of  a  sale  for  taxes,  under  the  law  of  1827,  will 
not  show  a  complete  title  In  a  party,  without  proof  that  the  prerequisites  of  the  law  have 
been  complied  with. 

The  words  "claim  and  color  of  title  made  in  good  faitli,"  under  the  law  of  1839,  mean  such 
a  title  as,  tested  by  itself,  would  appear  to  be  good —  a,  prima  facia  title.  Such  a  title,  con- 
nected with  seven  years'  actual  possession,  and  payment  of  taxes,  becomes  invincible. 

To  bo  actual,  the  possession  should  be  open,  visible  and  exclusive,  either  by  an  enclosure, 
the  erection  of  buildings,  or  in  such  manner  as  to  give  the  real  owner  notice  that  the  per- 
son in  possiBssion  vyas  claiming  the  land  as  his  own. 
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If  the  occupant  does  not  pay  the  taxes  f"r  seven  years,  but  permits  the  land  to  be  sold  for 
the  taxes  of  one  year,  and  bids  it  in,  it  is  not  a  compliance  with  the  law. 

An  Auditor's  deed  is  a  title  deducible  of  record,  under  the  law  of  1835,  and  is  sufficient  to 
protect  apartj'  who  can  connect  himself  with  it,  and  show  that  he  has  been  possessed  of 
the  premises  by  actual  residence,  under  such  title  for  seven  years. 

The  word  "  title,"  as  used  in  the  act  of  1835,  should  not  be  construed  to  mean  a  perfect,  but 
only  such  a  title  as  is  evidenced  by  a  deed  in  proper  form,  and  duly  executed  by  some  one 
of  the  officers  or  persons  named  in  the  act. 

Courts  sitting  in  a  county,  will  officially  take  notice  who  were  the  justices  in  such  county. 

A  certificate  of  acknowledgment  made  by  a  commissioner  of  another  state,  need  not  be  un- 
der seal.  A  certificate  of  acknowledgment,  if  in  other  respects  sufficient,  will  not  be  viti- 
ated for  want  of  a  date. 

This  was  an  action  in  ejectment,  by  the  plaintiff  in  error,  to 
recover  the  north-west  quarter  of  section  twenty-eight,  in  town- 
ship four,  range  six,  west  of  the  fourth  principal  meridian,  situ- 
ate in  the  county  of  Pike.  The  action  was  commenced  by  ser- 
vice of  declaration  and  notice,  on  the  18th  of  January,  1848. 
The  defendant  in  error  filed  his  plea  of  not  guilty,  and  a  trial 
was  had  before  Purple,  Justice,  and  a  jnry,  at  September  term, 
1848,  and  a  verdict  found  for  the  defendant.  A  motion  for  a 
new  trial  was  denied.  The  facts  of  the  case  will  sufiiciently 
appear  in  the  opinion  of  the  Court. 

J.  Gkimshaw,  for  plaintiff  in  error : 

The  plaintiff  in  error,  in  the  Court  below,  deduced  title  regu- 
larly from  the  patentee.  The  defendant  in  error  seeks  to  defend 
under  acts  of  January  17,  1835  ;  Real  Estate  Stat.,  424,  and  act  of 
March  2,  1839;  ibid,  427.  The  law  of  1839  was  intended  to 
"  quiet  possession  : "  it  requires,  as  part  of  the  defence,  actual 
possession.  Such  possession  must  be  definite,  positive,  notori- 
ous, a  pedis  possessio.  Jackson  vs.  Schoonmaker,  2  Johns., 
233 ;  Jackson  vs.  Halstead,  5  Cowen,  219 ;  Kinsell  vs.  Dag- 
gett, 2  Fairfield,  314 ;  Little  vs.  Libby,  2  Greenleaf,  247 ;  Co- 
burn  vs.  Hollis,  3  Metcalf,  128.  The  possession  must  be  open, 
visible — an  actual  occupation,  to  the  exclusion  of  the  true  own- 
er. Proprietors  of  Xennebec  vs.  Call,  1  Mass.,  487.  Building 
upon,  or  putting  a  fence  upon  land,  held  to  be  adverse  posses- 
sion. They  are  such  acts  as  constitute  notice.  Poignard  vs. 
Smith,  6  Pickering,  177 ;  Alden  vs.  Gilmore,  13  Maine,  182. 
Occasional  cutting  of  timber  on  land,  or  occasional  use  of  it  as 
a  sugar  camp,  do  not  constitute  possession.  Broxdall  vs.  Speed, 
1  A.  K.  Marshall,  105  ;  Smith  vs.  Mitchell,  ibid,  207  ;  Wilson 
vs.  Stivers,  4  Dana,  635. 
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Defendant's  actual  possession  did  not  begin  until  the  spring 
of  1841,  Before  that  time  he  was  committing  mere  acts  of  tres- 
pass. The  act  of  1839  also  requires  such  possession  to  be  with 
claim  and  color  of  title.  Color  of  title  must  be  such  as  the  law 
would,  j>rima  facie,  consider  a  good  title.  Jackson  vs.  Frost, 
5  Cowen,  351.  Possession  for  seven  years,  under  invalid  tax 
deed,  held  to  be  no  protection  under  Tennessee  limitation  law 
of  1797.  Lessee  of  Powell  vs.  Harman,  2  Peters,  241 ;  Walker 
vs.  Turner,  5  Cond.  U.  S.,  673.  Fencing  land  and  pasturing 
cows  on  land,  by  one  claiming  under  deed  of  collector  of  taxes, 
no  evidence  being  offered  of  a  compliance  with  the  law,  held  to 
be  mere  acts  of  trespass,  as  nothing  passed  by  collector's  deed. 
Pray  vs.  Pierce,  7  Mass.,  383.  The  defendant  has  produced,  as 
evidence  of  his  color.  Auditor's  deed,  sale  in  1827,  for  tax  of 
1825  and  1826.  This  deed  was  inadmissible  for  any  purpose. 
Garrett  vs.  Wiggins,  1  Scammon,  335  ;  Hill  vs.  Leonard,  4 
Scammon,  141 ;  Doe  ex  dem.  Ewing,  vs.  Bean,  1  Oilman,  302. 

The  doctrine  of  presumption  from  long  possession  is  too  well 
established  to  be  questioned  at  the  present  day.  It  is  a  doctrine 
founded  in  justice,  intended  to  support  title  of  hona  fide  hold- 
ers of  land,  where,  from  accident  or  casualty,  their  title  papers 
may  be  supposed  to  be  lost.  But  to  direct  a  jury  to  presume  a 
fact,  in  direct  opposition  to  the  evidence  produced  and  relied  on 
by  the  party,  has  never  been  countenanced  by  any  decision  we 
have  seen.  Had  the  plaintiff  entirely  withdrawn  this  defective 
deed,  and  asked  the  Court  to  instruct  the  jury  to  presume  a 
good  deed,  from  acts  of  ownership,  it  would  have  presented  a 
different  question.  Every  presumption  that  might  have  arisen 
from  want  or  absence  of  proof  is  here  rebutted  and  destroyed 
by  proof  offered.  Beall  vs.  Lynn,  6  Harris  &  Johns.,  351. 
The  act  of  1839  further  requires  payment  of  taxes  during  sev- 
en successive  years,  during  the  occupancy  under  color  of  title. 
The  defendant  failed  utterly  to  show  payment  of  tax  for  seven 
successive  years,  during  time  of  his  possession  before  18th  Jan- 
uary, 1848.  His  actual  possession  began  in  spring  of  1841 :  his 
payment  of  tax  can  only  begin  to  date  from  that  time.  The 
Court  below  allowed  him  to  offer  in  evidence  a  receipt  for  the 
tax  of  1839,  and  a  receipt  for  the  tax  of  1840  to  Phineas  Breeze. 
No  connexion  of  Breeze  shown  with  the  defendant.  These 
years  are  both  antecedent  to  the  possession  of  defendant.      The 
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purchase  by  defendant  of  land  for  taxes  of  1844,  was  no  payment 
by  him,  but  a  purchase.  The  taxes  were  paid  by  plaintiflP  when 
he  redeemed  from  that  sale.  The  last  receipt  produced  is  for 
1845.  Under  no  mode  of  computation,  as  plaintiff  contends, 
could  these  papers  show  payment  of  tax  for  seven  years,  during 
the  time  of  defendant's  possession.  Tax  paying  and  possession 
must  be  concurrent.  The  copies  of  deeds  produced,  to  connect 
defendant  in  error  with  color  of  title,  subsequent  to  Auditor's 
deed,  is  here  inadmissible.  No  proper  foundation  was  laid 
for  introduction  of  copies.  Mariner  vs.  Saunders,  5  Gilman, 
125.  The  copies,  when  produced,  should  have  shown  that  the 
originals  were  properly  executed.  One  has  no  county  to  cer- 
tificate of  acknowledgement ;  another  no  date  to  certificate. 
The  principles  governing  such  testimony  are  given  in  Mariner  vs. 
Saunders,  5  Gilman,  125  ;  Yance  vs.  Schuyler,  1  Gilman,  416; 
Pendleton  vs.  Britton,  3  Conn.,  412.  Defect  in  certificate  can- 
not be  helped  by  parol.  Hayden  vs.  Westcott,  11  Conn.,  129. 
The  defendant  was  bound  to  connect  himself  regularly  with  title 
offered. 

The  act  of  1835  requires  connected  title,  deducible  of  record. 
The  title  offered  was  not  connected.  The  Auditor's  deed  was 
inadmissible,  as  the  foundation  of  title  deducible  of  record. 
This  Auditor's  deed  at  the  sale  in  1827,  for  taxes  of  1825  and 
1826,  conferred  no  title,  unless  made  in  conformity  with  law. 
Proof  of  compliance  with  law  devolves  on  party  offering.  Gar- 
rett vs.  Wiggins,  1  Scam.,  335  ;  Hill  vs.  Leonard,  4  Scam.,  141 ; 
Doe  ex  dem.  Ewing  vs.  Bean,  1  Gilman,  302.  The  defendant 
failed  to  connect  himself  even  with  this  "  paper,"  so  called  Au- 
ditor's deed.  He  was  bound  to  show  a  claim  of  recorded  title, 
legally  acknowledged,  executed  or  proved,  and  to  start  with 
title.  The  Auditor's  deed  was  evidence  of  nothing,  until  pre- 
liminary proof  was  made. 

Act  of  1835  requires  actual  residence.  This  is  plain  English, 
and  is  easily  understood.  Enclosing  and  fencing  land,  under  the 
Kentucky  law  of  1809,  held  not  to  be  actual  settlement.  Smith 
vs.  Nowells,  2  Littell,  161 ;  McGee  vs.  Bast,  6  J.  J.  Marshall, 
452 ;  Myers  vs.  Buford,  7  J.  J.  Marshall,  251.  Occupancy  will 
not  bar,  but  seven  years  residence  only.  Occupancy  may  exist 
without  a  residence.  Chiles  vs.  Jones  ei  al.,  4  Dana,  484 ; 
Trustees  vs.  Payne,  3  Monroe,  164.     The  testimony  in  this  case 
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shows,  that  the  defendant  did  not  actually  reside  on  this  land  un- 
til spring  of  1841.     The  suit  was  brought  in  January,  1848. 

Defendant's  title  papers  show  his  claim  to  extend  only  to  an 
undivided  interest  in  the  premises,  with  such  paper  claim  of  title 
for  undivided  interest.  He  cannot  set  up  or  ask  a  presumption 
that  he  is  the  owner  of  the  whole  interest,  which  his  paper  title 
rebuts.  The  statute  could  avail  him  as  a  bar,  only  so  far  as  he 
was  in  actual  possession  by  enclosure.  Sharp  vs.  Brandow,  15 
Wendell,  599. 

Wm.  Thomas,  for  defendant  in  error : 

The  questions  for  decisions  in  this  cause,  are:  1.  Did  the 
Court  err  in  permitting  to  be  read,  as  evidence  of  "  color  of  ti- 
tle," the  deed  from  the  Auditor  of  Public  Accounts  to  William 
Hoss.  The  record  shows,-  that  the  only  objection  to  its  being  so 
read,  was  that  no  proof  was  made  or  offered,  that  the  Auditor 
had,  before  making  the  sale,  complied  with  the  requisitions  of 
the  revenue  law.  The  deed  shows,  that  the  land  was  sold  on  the 
8th  January,  1827,  for  the  taxes  of  1825-6.  It  is  in  the  precise 
form  prescribed  by  law,  and  on  its  face  shows  that  all  the  requi- 
sites of  the  statute  authorizing  the  sale  had  been  complied  with. 
The  sale  was  made  under  the  act  of  1823,  the  4th  section  of 
which  provides  :  "  That  all  sales,  and  other  proceedings  herein- 
after directed,  shall  be  good  and  valid,  in  whose  name  soev- 
er the  said  land,  or  claim  thereto,  shall  be  listed,  entered  or 
sold,  unless  he,  she  or  they  contesting  the  validity  thereof,  shall 
show  that  the  tax  had  been  actually  paid  thereon,  or  that  said 
land  was  not  legally  subject  to  taxatiou  ;  which,  in  all  cases, 
shall  be  the  first  things  required  of  any  one  attempting  to  set 
aside  a  sale  under  this  act."  The  seventh  section  provides,  that 
"  the  Auditor's  deed  shall  vest  the  title  in  the  purchaser,  com- 
pletely and  perfectly,  unless  the  land  should  be  redeemed,"  &c., 
under  the  provisions  of  the  law.  It  is  insisted  that  the  Legisla- 
ture intended  that  the  deed  should  be  evidence  of  the  sale,  and 
that  the  regularity  and  legality  of  the  previous  proceedings 
should  be  presumed.  Upon  any  other  construction,  the  latter 
clause  becomes  wholly  inoperative.  The  authority  of  the  Au- 
ditor to  sell  lands  for  taxes  is  not  questioned.  No  exception  is 
taken  to  the  form  of  the  deed.  "  It  is  sufficient  in  form  for  the 
purpose  of  conveying  title." 
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But  it  is  said  tliat  these  questions  have  been  decided  in  the 
cases  of  Gari-ett  vs.  Wiggins,  1  Scam.,  386,  and  Hill  vs.  Leon- 
ard, 4  Scam.,  140.  In  both  those  cases,  the  deeds  were  offered 
in  evidence  of  title,  whereas,  in  this  case,  the  deed  is  offered 
as  evidence  of  "color  of  title"  only.  The  case  of  Garrett  vs. 
Wiggins  was  in  respect  to  a  sale  made  under  the  act  of  1826-7  ; 
which  declares,  that  the  deed  executed  by  the  Auditor  "  shall 
vest  a  perfect  title  in  the  purchaser,  unless  the  land  shall  be  re- 
deemed according  to  law,  or  the  former  owner  shall  show  that 
the  taxes  for  which  it  was  sold  had  been  actually  paid,  as  re- 
quired by  law  ;  or  that  the  land  was  not  legally  subject  to  taxa- 
tion," omitting  the  words  in  the  act  of  1823,  to-wit:  "which  in 
all  cases  shall  be  the  first  things  required  of  any  one  attempt- 
ing to  set  aside  a  sale  under  this  act." 

In  the  case  of  Hill  vs.  Leonard,  the  Court  refers  to  the  case 
of  Garrett  vs.  Wiggins,  and  say  :  "  In  that  case  a  sale  and  con- 
veyance of  land  had  been  made  by  the  Auditor,  for  the  payment 
of  taxes,  under  the  same  laws  that  the  sale  and  conveyance  in 
this  case  was  made."  It  is,  therefore,  clear  that  the  Court,  in 
deciding  this  case,  gave  no  construction  to  the  act  of  1823.  But 
admitting  that  the  decisions  in  the  cases  referred  to  settle  the 
construction  of  this  act,  the  question  still  remains  as  to  the  ad- 
missibility of  the  deed,  as  evidence  of  "  color  of  title."  Upon 
this  question  the  decisions  may  be  said  to  have  been  conflicting. 
Upon  a  review  of  many  decisions  on  this  point,  Angell,  in  his 
work  on  limitations,  edition  of  1846,  page  435,  says :  "  As  to 
what  constitutes  color  of  title,  it  seems  to  be  very  well  agreed, 
that  if  the  title  under  which  the  party  relying  on  possession 
claims,  and  originally  entered,  be  ever  so  defective,  the  posses- 
sion is,  nevertheless,  adverse."  See,  also,  same  book,  edition 
of  1829,  86  :  "  If  one  enters  upon  land,  under  color  of  title,  by 
deed  or  other  written  document,  and  occupies  and  improves  the 
land,  he  acquires  in  law  actual  possession,  to  the  extent  of  the 
boundaries  contained  in  the  writing,  and  this  though  the  title 
conveyed  to  him  by  the  deed  is  good  for  nothing."  2  Smith's 
Leading  Cases,  415,  and  cases  cited;  23  Wendell,  320.  The 
act  of  limitations  of  1834-5,  Revised  Statutes,  349,  provides 
for  the  limitation  of  actions  of  ejectment,  &.,  as  against  any 
person  "  possessed  by  actual  residence  thereon,  having  a  con- 
nected title  in  law  or  equity,  deducible  of  record,  from  this  state 
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or  the  United  States,  or  from  any  public  officer  or  other  person 
authorized  by  the  laws  of  the  state  to  sell  lands  for  the  payment 
of  taxes,"  &c.  The  act  of  1838-9,  Eevised  Statutes,  104,  pro- 
vides that  every  person  in  the  actual  possession  of  land,  under 
claim  and  color  of  title,  made  in  good  faith,  and  who  shall  for 
seven  successive  years  continue  in  such  possession,  and  shall, 
also,  during  said  time,  pay  all  taxes  legally  assessed,  &c.,  shall 
be  held  and  adjudged  to  be  the  legal  owner,  &c,,  to  the  extent, 
and  according  to  the  purport  of  his  or  her  paper  title.  Compa- 
ring these  provisions  of  the  statutes  with  the  principles  settled 
by  the  authorities  referred  to,  it  is  clear  that  the  Auditor's  deed 
was  properly  admitted  as  evidence  of  color  of  title,  if  not  as  evi- 
dence of  title.  If  proof  had  been  made  of  the  listing,  adverti- 
sing and  selling  the  lands,  as  required  by  the  statute,  and  insisted 
upon  by  the  plaintiff,  then  we  should  have  had,  not  color  of  title, 
but  a  good  title,  under  which  we  could  defend  or  assail. 

2.  Did  the  Court  err  in  admitting  to  be  read  as  evidence  cer- 
tified copies  of  the  deeds  from  William  Ross  to  Henry  Staun- 
ton, Henry  Staunton  to  Jacob  and  Isaac  Ford,  and  Isaac  Ford 
to  the  defendant  ?  The  objection  to  the  reading  of  the  deed  from 
Ross  was,  first,  that  it  does  not  appear  from  the  certificate  of 
acknowledgment,  that  the  person  before  whom  it  was  taken  was 
a  justice  of  the  peace  of  any  county  in  Illinois ;  second,  that  the 
original  deed  should  have  been  produced ;  and  this  objection 
applies  to  the  other  deeds.  The  answers  to  these  objections  are, 
first,  that  proof  was  made,  that  the  person  before  whom  the  deed 
from  Ross  was  acknowledged,  was  a  justice  of  the  peace  of  Pike 
county ;  second,  that  the  absence  of  the  originals  was  sufficiently 
accounted  for.  No  other  objections  can  now  be  urged  against 
these  deeds.     Sargeant  vs.  Kellogg,  5  Gilman,  281. 

The  evidence  in  regard  to  the  deed  from  Ross  was  sufficient ; 
it  purports  to  have  been  executed  in  the  county  of  Pike.  The 
People  vs.  Ammons,  5  Gilman,  106.  Upon  the  question  of  ad- 
mitting copies,  the  defendant  contends  that  the  true  rule  upon 
the  point  is,  that  wherever  original  deeds  are  shown  to  be  out  of 
reach  of  the  process  of  the  Court,  and  of  which  the  party  has  no 
right  to  the  possession,  certified  copies  may  be  used.  Revised 
Statutes,  108  ;  Mariner  vs.  Saunders,  5  Gilman,  125. 

3.  The  third  question  relates  to  the  proof  of  payment  of  tax- 
es.     No  specific  objection  Was  stated  in  the  Court  below  to  the 
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receipts,  and  none  is  presented  by  the  assignment  of  errors. 
The  objection  that  one  payment  was  made  by  the  purchase  of 
the  lands,  when  sold  for  taxes,  is  answered,  that  the  efi'ect  and 
result  is  the  same  as  if  payment  had  been  made. 

4.  The  fourth  question,  involving  the  correctness  of  the  in- 
structions to  the  jury,  will  be  settled  by  the  decision  upon  the 
first  question. 

Upon  the  question  of  new  trial,  if  this  Court  decides  that  the 
Auditor's  deed  was  evidence  of  a  good  title,  or  that  it  was  evi- 
dence of  "  color  of  title,"  the  instructions  were  properly  given. 
The  questions  of  possession  and  payment  of  taxes,  were  ques- 
tions of  fact,  to  be  proved  before  the  jury. 

J.  Gkimshaw,  in  reply : 

The  authorities  quoted  for  the  defendant  in  error  apply  to 
statutes  of  limitations,  similar  to  our  twenty  year  limitation  law. 
This  class  of  laws,  in  terms,  does  not  require  color  of  title. 
The  Courts  in  most  of  the  states,  and  in  England,  until  passage 
of  recent  English  statutes,  prescribed  the  necessity  of  proving 
color  of  title  to  characterize  the  adverse  possession  as  being 
with  claim  of  title  to  the  land,  and  not  mere  acts  of  trespass. 
The  Courts  in  Pennsylvania  have  uniformly  decided,  under  a 
similar  limitation  law,  that  actual  adverse  possession  is  the  only 
question  to  be  determined ;  their  decisions,  are  not,  therefore, 
in  point. 

This  sale  was  made  under  law  of  1823,  the  same  as  the  deed 
in  the  case  of  Hill  vs.  Leonard,  4  Scam.,  141.  The  Legislature 
had  not  then  changed  the  inflexible  rule  of  evidence,  requiring 
certain  facts  to  be  proved  before  this  deed  could  be  used  in  evi- 
dence for  any  purpose.  It  is  this  rule  of  evidence  that  excludes 
this  deed,  either  as  evidence  of  title  or  color  of  title.  Pope  vs. 
flinman,  1  Gilman,  131.  The  questions  as  to  admissibility  of 
deeds  and  tax  receipts  by  Circuit  Court,  are  properly  now  be- 
fore this  Court.  The  purchase  of  land  at  sale  in  1845,  for  taxes 
of  1844,  was  not  a  payment  of  taxes.  It  was  made,  not  to  pay 
taxes,  but  to  acquire  a  new  title.  The  subsequent  redemption 
by  Irving  from  this  sale,  took  away  any  benefits  arising  to  de- 
fendant from  such  purchase. 
52 
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Opinion  by  Mr.  Justice  Tkumbull  : 

Irving  sued  Brownell  in  an  action  of  ejectment,  to  recover  the 
north-west  quarter  of  section  twenty-eight,  township  four  south, 
range  six  west  of  the  fourth  principal  meridian,  situate  in  the 
county  of  Pike. 

The  declaration  was  served  January  18,  1848.  The  plaintiff 
traced  title  to  the  premises  from  the  United  States  to  himself, 
and  the  defendant  admitted  that  he  was  in  possession  of  the  south 
fifty-two  acres  of  said  land,  at  the  time  the  action  was  com- 
menced. 

The  defendant  then  offered  in  evidence  an  Auditor's  deed  of 
the  land  in  question  to  "William  Ross,  dated  January  20,  1829, 
and  reciting  a  sale  of  the  land  January  8,  1827,  for  the  taxes  of 
1825  and  1826  :  also  a  deed  from  William  Ross  to  Henrv  Staun- 
ton,  for  the  same  land,  dated  May  12,  1836  ;  also  a  deed  from 
Henry  Staunton  to  Jacob  Ford  and  Isaac  Ford,  for  the  same 
land,  dated  March  8,  1837  ;  also  a  deed  from  Isaac  Ford  to  him- 
self, for  an  undivided  half  of  said  land,  dated  January  28,  1839. 
The  defendant  also  offered  in  evidence  receipts  for  the  payment 
of  taxes  upon  the  land  claimed,  for  the  years  1839,  1840,  1841, 
1842,  1843  and  1845,  and  gave  evidence  of  the  purchase  by  him 
of  the  south  lifty-two  acres  of  said  quarter  section,  for  the  taxes 
of  1844. 

All  the  foregoing  evidence  offered  by  defendant,  was  objected 
to  by  the  plaintiff,  but  admitted  by  the  Court.  It  was  further 
in  evidence,  that  the  defendant  cut  timber,  dug  a  well,  and  took 
shingles  and  boards  to  build  a  house  upon  the  south  fifty-two 
acres,  in  the  fall  of  1840 ;  that  he  erected  a  house  and  removed 
upon  said  land  in  the  spring  of  1841,  and  has  resided  thereon 
ever  since.  The  plaintiff  gave  in  evidence  a  redemption  by  him 
from  the  tax  sale  of  1844,  and  a  receipt  for  the  payment  of  taxes 
for  the  year  ]  846.  The  Court,  at  the  instance  of  the  defendant, 
gave  various  instructions  to  the  jury,  all  of  which  were  except- 
ed to  by  the  plaintiff  at  the  time.  The  jury  found  the  defendant 
not  guilty.  A  motion  for  a  new  trial  was  then  made  and  over- 
ruled, and  judgment  entered  against  the  plaintiff  for  costs. 
Numerous  errors  have  been  assigned  upon  this  record. 

It  is  assigned  for  error,  that  the  Auditor's  deed  was  improp- 
erly admitted  in  evidence,  without  proof  of  the  signature  of  the 
Auditor  thereto,  and  without  proof  of  the  prerequisites  of  the 
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law  preliminary  to  the  tax  sale  having  been  complied  with.  It 
has  several  times  been  decided  by  this  Court,  that  no  proof  of 
the  execution  of  an  Auditor's  deed  is  necessary,  to  entitle  it  to 
be  read  in  evidence,  and  we  are  not  disposed,  at  this  time,  to 
reinvestigate  that  question,  or  the  reasons  which  led  the  Court 
originally  to  make  such  a  decision.  Graves  vs.  Bruen,  1  Gil., 
167;  Rhinehart  vs.  Schuyler,  2  Gil,,  523;  Thompson  vs.  Schuy- 
ler, 2  Gil.,  280.  As  to  the  other  question  involved  in  this  as- 
signment of  error,  it  is  clear  that,  for  the  purpose  of  showing 
a  complete  title  in  Ross,  the  Auditor's  deed  was  inadmissible, 
without  proof  that  the  prerequisites  of  the  law  authorizing  the 
sale  for  taxes  had  been  complied  with.  This  very  point  was 
decided  in  the  case  of  Hill  m.  Leonard,  4  Scam.,  141,  where  the 
Court  say  that,  "  to  render  the  Auditor's  deed  to  land,  made  in 
pursuance  of  a  sale  for  taxes,  under  the  law  in  force  in  182Y; 
evidence  of  title  to  the  land,  it  is  incumbent  upon  the  party  of- 
fering it  to  show  the  authorityof  the  Auditor  to  make  it,  by  show- 
ing the  land  liable  to  sale,  and  performance  by  him  of  all  the 
preliminary  acts  required  by  law."  The  reasons  for  this  de- 
cision are  satisfactorily  given  in  the  case  itself,  and  in  that  of 
Garrett  vs.  Wiggins,  1  Scam,,  335,  to  which  it  refers.  But  al- 
though the  Auditor's  deed  should  be  held  of  itself  insufficient  to 
show  title  in  the  grantee,  it  is  insisted  by  the  defendant,  that  it 
furnishes  such  color  of  title,  as  will  authorize  the  defendant  to 
protect  himself  under  it,  by  showing  that  he  has  been  in  the  ac- 
tual possession  of  the  land,  claiming  under  said  deed  for  seven 
years,  and  has  paid  all  the  taxes  assessed  thereon  during  that 
time. 

This  brings  us  to  a  consideration  of  the  first  section  of  the  act 
of  March  2,  1839,  entitled  "An  act  to  quiet  possessions  and 
confirm  titles  to  land ;"  which  is  to  be  found  incorporated  into 
the  Revised  Statutes,  ch.  24,  sec.  8.  So  much  of  that  section 
as  is  under  consideration,  reads  as  follows  :  "  That  hereafter, 
every  person  in  the  actual  possession  of  land  or  tenements,  un- 
der claim  and  color  of  title  made  in  good  faith,  and  who  shall, 
for  seven  successive  years  after  the  passage  of  this  act,  continue 
in  such  possession,  and  shall,  also,  during  said  time,  pay  all  taxes 
legally  assessed  on  such  land  or  tenements,  shall  be  held  and 
adjudged  to  be  the  legal  owner  of  said  lands  or  tenements,  to  the 
extent  and  according  to  the  purport  of  his  or  her  paper  title,"     The 
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object  of  this  statute  clearly  was  to  protect  those  who,  supposing 
that  thej  had  a  good  title  to  land,  should  take  and  continue  the 
actual  possession  thereof,  and  pay  taxes  upon  the  same  for  the 
space  of  seven  years. 

Three  things  are  necessary,  and  must  concur,  to  enable  a  party 
to  avail  himself  of  this  statute  :  1.  He  must  have  a  claim  and 
color  of  title  to  the  land  made  in  good  faith.  2.  He  must  have 
and  continue  in  the  actual  possession  thereof,  for  seven  succes- 
sive years.  3.  He  must  pay  all  taxes  legally  assessed  upon  said 
land,  during  the  said  seven  years. 

What  the  claim  and  color  of  title  must  be,  that  will  enable  a 
party  to  take  advantage  of  this  statute,  is  a  question  of  some 
difficulty.     Under   our  twenty   year   limitation  act,  and  under 
similar  statutes,  in  other  states,  and  in  England,  it  has  been  uni- 
formly held,  that  a  person  relying  upon  his  possession  to  defeat 
a  recovery  by  the  party  having  the  legal  title,  must  show  that 
his  possession  had  been  adverse :  that  is,  under  claim  of  title, 
although  the  statutes  are  silent  as  to  the  character  of  the  pos- 
session necessary  to  bar  a  recovery  in  such  a  case.     It  would 
seem,  therefore,  that  the  Legislature  intended  to  require  a  dif- 
ferent sort  of  title  to  protect  a  party  claiming  under  the  seven 
year  law  from  what  had  been  required  under  the  limitation  act 
of  twenty  years,  else  why  require  that  claim   and  color  of  title, 
made  in  good  faith,  should  be  essential  to  protect  a  party  claim- 
ing under  the  former  act.     "We  are  bound  to  give  these  words 
some  meaning,  and  they  will  have  none  if  the  same  construction 
is  to  be  put  upon  the  act  as  if  they  were  not  in  it.     It  is  mani- 
fest that  the  Legislature  only  intended  to  protect  those  who  had 
been  in  possession  of  land,  and  paying  taxes  upon  it,  under  the 
belief  that   they   had  a  good  title.     When  would  a  reasonable 
man  suppose  that  he  had  a  claim  and   color  of  title  to  land,  or 
what  sort  of  a  title  would  such  a  man,  in  good  faith,  pay  out  his 
money  for  ?     For  none  other,  we  imagine,  than  what  he  suppo- 
sed to  be  a  good  title.     If  he  knew  that   he  was  not  acquiring 
such  a  title,  or  if  the  circumstances  should  be  such  that  a  rea- 
sonable man  might  know  that  the  title  he  was  obtaining  was 
wholly  defective,  then  it  would  not  be  a  title  acquired  in  good 
faith,  and  consequently,  not  entitled  to  the  protection  of  the  act  of 
1839  (a).  By  the  words  "  claim  and  color  of  title  made  in  good 
faith,"  must,  therefore,  be  understood  such  a  title  as,  tested  by 

(o)  But  see  Dickenson  vs.  Breeden,  30  111.  R.,  326 ;   McCagg  vs.  Heacook,  42  111.  R.,  156; 
Cook  vs.  Norton,  43  Hi.  R.,  391. 
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itself,  would  appear  to  be  good — not  a  paramount  title,  capable 
of  resisting  all  others,  but  such  an  one  as  would  authorize  the 
recovery  of  the  land  when  unattacked,  as  no  better  title  was 
shown  :  that  is  a,_prima  facie  title.  Such  a  title,  connected  with 
seven  years  actual  possession  and  payment  of  taxes,  becomes  in- 
vincible. The  Auditor's  deed  offered  in  evidence  in  this  case, 
as  has  already  been  shown,  was  not  such  a  title  as,  unaccom- 
panied with  other  proof,  it  did  not  afford  jprima  facie  evidence 
of  title,  and  it  was  not,  therefore,  admissible  in  evidence,  for  the 
purpose  of  showing  claim  and  color  of  title  under  the  act  of 
1839  {a).  But  even  if  the  Auditor's  deed  were  held  to  be  such  a 
claim  and  color  of  title  as  the  statute  intended,  still  it  would  not 
avail  the  defendant,  for  the  reason  that  the  evidence  does  not 
show  that  he  had  actual  possession  of  the  premises  in  dispute,  for 
seven  successive  years,  previous  to  the  commencement  of  the 
action  ;  nor  does  it  show  that  he  paid  all  taxes  assessed  upon  the 
land  during  said  seven  years.  The  action  was  commenced  Jan- 
nary  18,  1848,  and  it  appears  from  the  evidence,  that  the  defen- 
dant first  took  actual  possession  of  the  premises  in  the  spring  of 
1841.  It  is  true  that  he  cut  timber,  dug  a  well,  and  exercised 
some  acts  of  ownership  upon  the  land  the  fall  previous,  but  those 
acts  did  not  constitute  that  actual  possession  contemplated  by 
the  statute.  As  the  Legislature,  in  reducing  the  time  of  posses- 
sion, thought  it  expedient,  as  has  already  been  shown,  to  require 
stricter  proof  of  apparent  title  to  the  land  than  was  requisite 
under  the  old  limitation  of  twenty  years,  so  also,  and  for  the 
same  reason  they  have  thought  proper  to  require  that  the  pos- 
session under  the  act  of  1839,  should  be  more  open,  marked  and 
manifest,  than  under  the  former  law.  It  would  be  unreasonable, 
when  the  Legislature  have  used  language  clearly  manifesting  a 
different  intention  as  to  the  character  of  the  possession  requisite 
under  the  two  acts,  to  give  the  same  liberal  construction  to  both. 
The  Legislature,  undoubtedly,  meant  what  they  have  said,  that 
the  possession  must  be  actual :  that  is,  visible,  open  and  exclu- 
sive, either  by  an  enclosure,  the  erection  of  buildings,  or  in  some 
other  way,  actually  appropriating  and  using  the  land,  in  such  an 
open,  visible  manner,  as  to  give  the  real  owner  notice  that  the 
person  in  possession  was  occupying  and  claiming  the  land  as  his 
own  (b). 

(a)     But  see  Woodward  vs.  Blanchard,  16  111.  R.,  432 ;  Elston  vs.    Kennieutt,  46  111.,  189  ; 
(6)  Fell  vs.  Cessford,  26  111.  R.,  525 ;  Davis  vs.  Easly,  13  111.  R.,  193,  and  note. 
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The  defendant  is  equally  at  fault,  in  his  attempt  to  show  pay- 
ment of  taxes  upon  the  land,  as  required  by  the  law.  The  stat- 
ute requires  that  the  person  in  possession  should  pay  all  taxes 
legally  assessed  upon  the  land,  during  the  seven  successive 
years  that  he  has  possession.  A  payment  of  taxes  for  seven 
years,  part  before  and  part  after  possession  taken,  does  not  an- 
swer the  requirement  of  the  law.  In  this  case,  it  is  not  pretend- 
ed that  possession  was  taken  before  the  fall  of  1840,  and  there 
was  no  evidence  of  the  payment  of  taxes  by  the  defendant,  after 
the  year  1845.  The  taxes  of  1844  he  did  not  pay,  but  suffered 
the  land  to  go  to  sale,  and  then  purchased  it  in ;  which  he  insists 
was  a  payment  of  the  taxes  of  that  year.  This  is  not  so.  The 
land  was  made  to  pay  the  taxes  by  the  sale,  not  the  defendant. 
He  cannot  claim  that  he  paid  the  taxes,  while  he,  also,  at  the 
same  time,  took  the  chance  of  getting  a  tax  title  upon  the  land. 
It  is  only  lauds  upon  which  taxes  are  not  paid  that  can  be  sold. 
In  no  view  of  the  case  did  the  defendant  put  himself  in  a  situa- 
tion to  have  the  benefit  of  the  act  of  March  2,  1839.  There  is, 
however,  another  act  passed  January  lY,  1835,  under  the  sec- 
ond section  of  which  (which  is  to  be  found  in  Kevised  Statutes, 
ch.  66,  sections  8,  9  and  10),  the  Auditor's  deed  was  admissible 
in  evidence.  The  act  of  1835  does  not,  like  that  of  1839,  re- 
quire that  the  person  who  would  avail  himself  of  its  provisions, 
should  have  a  claim  and  color  of  title  to  the  land,  made  in  good 
faith,  but  it  simply  requires  that  he  should  have  "  a  connected 
title  in  law  or  equity,  deducible  of  record  from  this  state  or 
the  United  States,  or  from  any  public  officer,  or  other  person 
authorized  by  the  laws  of  the  state  to  sell  such  land  for  the 
non-payment  of  taxes,"  &c.  The  Auditor's  deed  in  this  case  is 
just  such  a  title.  On  its  face,  it  is  perfect  and  complete.  No 
objection  can  be  taken  to  its  form,  and  if  the  prerequisites  to  the 
sale  of  the  land  by  the  Auditor  we're  shown,  it  would,  of  itself, 
constitute  a  perfect  and  complete  title  to  the  land  ;  and,  without 
proof  of  these  prerequisites,  it  is  a  sufficient  title  to  protect  any 
one  who  can  connect  himself  with  it,  and  show  that  he  has  been 
possessed  of  the  premises  by  actual  residence  thereon,  under 
such  title,  for  seven  years,  If  this  were  not  so,  the  statute 
would  have  no  meaning :  for  to  require  a  party  in  such  a  case 
as  this,  to  show  that  the  prerequisites  to  the  sale  for  taxes  by 
the  Auditor  had  been  complied  with  previous  to  such  sale,  would 
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be  to  require  liim  to  make  out  a  perfect  title,  under  the  tax  deed; 
and  in  that  event,  he  would  have  no  need  to  resort  to  proof  of 
possession  to  protect  him  in  the  enjoyment  of  the  land.  His 
title  would  be  paramount  to  any  other  without  possession, 
and  the  act  passed  to  protect  him  in  his  possession  would  be 
perfectly  nugatory.  The  word  "  title/'  as  used  in  the  act  of 
1835,  should  not,  therefore,  be  construed  to  mean  a  perfect  title, 
nor  is  the  word,  in  its  ordinary  acceptation,  understood  in  such 
a  restricted  sense.  There  are  perfect  titles  and  apparent  or 
imperfect  titles.  Even  a  naked  possession  constitutes  a  species 
of  title,  though  it  may  be  the  lowest  degree.  The  meaning  of 
the  word  is,  therefore,  to  be  ascertained  from  the  connection  in 
which  it  is  used,  and  there  can  be  no  questiou,  when  the  whole 
act  of  1835  is  examined,  that  the  Legislature  never  intended  by 
the  term  "connected  title"  a  perfect  and  complete  title.  The 
title  contemplated  can  mean  nothing  more  than  such  a  title  as 
is  evidenced  by  a  deed  in  proper  form,  and  duly  executed  by  one 
of  the  officers  or  persons  named  in  the  act,  as  the  source  with 
which  the  person  relying  upon  it  is  required  to  connect  himself, 
by  a  regular  chain  of  conveyances. 

It  appears  from  the  evidence,  however,  that  the  defendant  had 
not  been  possessed  of  the  premises  in  question  by  actual  resi- 
dence thereon  for  seven  years,  when  this  action  was  commenced; 
he  was  not,  therefore,  in  a  situation  to  claim  the  protection  of 
the  act  of  1835. 

As  this  case  will  have  to  be  remanded,  to  afford  the  defendant  an 
opportunity  to  supply,  if  he  can,  the  necessary  evidence  to  sup- 
port his  case,  we  will  now  notice  the  objections  taken  to  the  in- 
troduction in  evidence  of  the  chain  of  title  from  Ross  to  the  de- 
fendant. The  first  objection  to  two  of  these  deeds  was,  that 
certified  copies  were  offered  and  admitted  in  evidence,  without 
sufficiently  accounting  for  the  non-production  of  the  originals. 
The  statute  declares,  that  when  it  shall  appear  to  the  satisfac- 
tion of  the  Court  that  the  original  deed  is  not  in  the  power  of 
the  party  wishing  to  use  it,  a  transcript  of  the  record  thereof, 
certified  by  the  recorder,  may  be  read  in  evidence.  Revised 
Statutes,  108,  sec.  25.  Under  this  statute,  and  the  decisions 
of  this  Court,  the  defendant  laid  a  sufficient  foundation  for  the 
introduction  in  evidence  of  the  copies.  The  objection  to  the 
certificate    of  acknowledgment    upon    the  deed  from  Ross   to 
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Staunton,  that  it  does  not  show  of  what  county  the  officer  taking 
the  acknowledgment  was  a  justice  of  the  peace,  is  untenable. 
It  appears  from  the  record  that  Campbell,  who  made  the  certi- 
ficate, was  called  as  a  witness,  and  testified  that  he  was  a  jus- 
tice of  the  peace  of  Pike  county,  at  the  time  he  took  the  ac- 
knowledgment. But  without  this  proof,  the  certificate  was  suf- 
ficient, as  the  Court,  when  sitting  in  Pike  county,  would  officially 
take  notice  who  were  the  justices  of  the  county,  without  any 
proof  thereof.     Shattuck  vs.  The  People,  4  Scam.,  481  {a). 

The  objection  to  the  certificate  of  acknowledgment  upon  the 
other  deeds,  that  they  were  taken  before  a  commissioner  in  the 
state  of  New  York,  who  affixed  no  seal  to  his  certificate,  and 
of  whose  official  character  there  was  no  sufficient  evidence,  as 
also  that  one  of  the  acknowledgments  was  not  dated,  were  all 
properly  overruled.  It  has  been  decided,  in  the  cases  of  Vance 
vs.  Schuyler,  1  Gil.,  160,  and  Thompson  vs.  Schuyler,  2  Gil., 
271,  that  "  no  certificate  of  the  official  character  of  a  commis- 
sioner in  another  state,  before  whom  the  acknowledgment  of  a 
deed  is  taken,  need  be  produced."  The  statute  does  not  require 
that  the  certificate  of  acknowledgment  made  by  a  commissioner 
of  another  state,  should  be  under  seal,  and  if  the  acknowledg- 
ment was  sufficient,  when  the  deed  was  offered  in  evidence,  the 
want  of  a  date  to  the  certificate  would  not  vitiate  it  (J). 

It  is  unnecessary  to  pass  separately  upon  the  numerous  errors 
assigned,  as  they  are  all  substantially  disposed  of,  by  the  con- 
struction which  is  put  upon  the  limitation  acts  of  1835  and 
1839. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 

(a)  Livingston  vs.  Kettele,  1  Gil.  R.,  119  ;  Graham  vs;  Anderson,  42  111.  R.,  516. 
(6)  See  Laws  1851,  p.  142,  sec.  4 ;  Laws  1869,  p.  2. 
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Isaac  G.  Smith,  plaintiff  in  error,  vs.  Benjamin  Whitakee,  for 

the  use  of  Samuel  Jonas. 

Error  to  Hancock. 

In  an  action  upon  an  appeal  bond,  from  the  judgment  of  a  justice  of  the  peace,  the  defend- 
ant pleaded  that  there  was  no  such  judgment  as  was  recited  in  the  condition  of  the  bond. 
Held  that  he  was  estopped  from  making  such  defence  (a). 

Where  the  fact  which  concludes  the  defendant  from  making  the  denial  appears  in  the  decla- 
ration, the  estoppel  may  be  insisted  upon  by  a  demurrer  to  the  plea  by  which  the  same 
matter  is  set  up  as  defence. 

But  if  the  matter  of  estoppel  does  not  appear  in  the  declaration,  the  plaintiff  must,  by  a 
replication  to  the  plea,  expressly  show  such  matter,  and  rfely  thereon. 

The  direction  to  justices  in  the  statute,  where  an  appeal  is  prayed,  to  take  a  bond  in  double 
the  amount  of  the  judgment  and  costs,  is  not  imperative;  and  a  bond,  the  penalty  of 
which  was  more  than  double  the  amount  of  the  judgment,  is  valid.  And  even  though 
the  statute  is  imperative,  a  bond  which  varied  from  it  in  that  particular  would  still  be 
good  as  a  voluntary  obligation  (6;. 

This  was  an  action  in  debt  upon  an  appeal  bond,  given  be- 
fore a  justice  of  the  peace,  brought  by  Whitaker  against  Smith 
in  the  Hancock  Circuit  Court.  The  declaration  recited  the  bond 
at  length.  The  defendant  pleaded:  first,  non  est  factum; 
second,  that  there  is  not  any  record  of  said  supposed  recovery 
upon  the  trial  of  said  appeal ;  and  third,  that  there  is  not  any 
record  of  the  said  supposed  judgment  rendered  by  the  said  jus- 
tice remaining  on  the  docket  of  the  said  justice  in  his  Court,  in 
manner  and  form  as  recited  in  the  condition  of  the  said  writing 
obUgatory.  On  the  first  and  second  pleas  issue  was  joined.  To 
the  third  plea,  plaintiff  replied,  that  defendant,  on  the  28th  day 
of  January,  1841,  made  his  said  writing  obligatory,  sealed  with 
his  seal,  &c.,  and  made  profert  thereof.  To  this  replication  de- 
fendant demurred,  and  demurrer  overruled. 

The  cause  was  submitted  to  the  Court  for  trial.  Purple,  Judge, 
presiding,  at  November  term,  1847.  A  judgment  was  render- 
ed for  the  plaintiff  below,  for  the  sum  of  $250  debt,  to  be 
satisfied  by  the  payment  of  $171  17,  the  damages  found,  and 
costs  of  suit.  The  defendant  below  sued  out  this  writ  and  as- 
signed the  errors. 

E.  S.  Blackwell,  for  plaintiff  in  error. 

Browning  &  Bushnell,  for  defendant  in  error. 

(a)  Crisman  vs.  Mathews,  1  Scam.  R.,  148  and  notes. 
(6)  Erlinger  vs.  People,  36  111.  R.,  459. 
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Opinion  by  Teeat,  C.  J. : 

First.  Was  the  demurrer  properly  sustained  to  tlie  third  plea? 
The  plea  alleges,  in  substance,  that  there  was  no  such  judgment 
before  the  justice,  as  is  recited  in  the  condition  of  the  bond  sued 
on.  The  defendant  was  estopped  by  the  record  from  making 
such  an  allegation.  The  bond  is  set  out  in  the  declaration,  and  it 
distinctly  states  that  a  judgment  had  been  rendered  by  the  jus- 
tice. The  very  object  of  the  parties  in  executing  the  bond  was  to 
prevent  the  collection  of  the  judgment,  and  have  the  case  re-heard 
in  the  Circuit  Court ;  and  the  bond  was  expressly  conditioned  for 
the  payment  of  the  judgment,  in  the  event  it  should  be  affirmed. 
It  was,  therefore,  a  solemn  admission  by  the  defendant  that  there 
was  such  a  judgment.  He  voluntarily  entered  into  an  engage- 
ment, under  his  hand  and  seal,  for  the  payment  of  the  judgment ; 
and  he  could  not  afterwards  deny  what  he  thus  deliberately  as- 
serted to  be  true — the  existence  of  the  judgment.  The  princi- 
ple of  estoppel  is  clearly  applicable.  The  fact  which  conclu- 
ded the  defendant  from  making  the  denial,  appeared  on  the  face 
of  the  declaration  ;  and  the  estoppel  was  rightly  insisted  on  by 
demurrer.  Where  the  matter  which  operates  as  an  estoppel  ap- 
pears in  the  declaration,  the  plaintiff  may  demur  to  a  plea  by 
which  the  defendant  attempts  to  set  up  the  same  matter  as  a  de- 
fence. But  if  the  matter  of  estoppel  does  not  appear  on  the 
face  of  the  declaration,  the  plaintiff  must,  by  a  replication  to 
the  plea,  expressly  show  such  matter,  and  rely  thereon.  The 
following  authorities  abundantly  show  that  the  doctrine  of  es- 
toppel applies  in  this  case,  and  that  the  estoppel  was  properly 
raised  by  the  demurrer.  1  Chitty's  PL,  634-5  ;  Rainsford  vs. 
Smith,  Dyer,  196,  a;  Kemp  vs.  Goodall,  2  Lord  Raymond,  1154  ; 
Palmer  vs.  Elkins,  ibid,  1554 ;  Lainson  vs.  Tremere,  1  Adol- 
phus  &  Ellis,  792 ;  Bowman  vs.  Taylor,  2  ibid,  2Y8 ;  Trimble 
vs.  The  State,  4  Blackford,  435. 

Second.  It  is  insisted  that  the  demurrer  should  have  been 
carried  back  and  sustained  to  the  declaration.  The  declaration 
is  in  artificially  drawn,  and  may  not  pursue  the  precedents,  but 
we  are  inclined  to  the  opinion  that  it  is  substantially  good.  It 
sets  forth  the  execution  and  contents  of  the  bond,  and  then  al- 
leges, with  reasonable  certainty,  the  trial  of  the  case  in  the  Cir- 
cuit Court,  the  affirmance  of  the  judgment,  and  the  non-pay- 
ment thereof.     This  shows  a  breach  of  the  condition  of  the  bond. 
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The  gist  of  this  action  is  the  non-payment  of  the  judgment  ren- 
dered on  the  trial  of  the  appeal.  It  was  not  incumbent  on  the 
plaintiff  to  aver  that  the  justice  had  jurisdiction,  or  that  the 
bond  was  filed  in  the  otfice  of  the  clerk  of  the  Circuit  Court. 
On  the  execution  of  the  bond  the  appeal  was  perfected,  and 
the  bond  became  operative.  The  affirmance  of  the  judgment 
fixed  the  liability  of  the  defendant,  whether  the  justice  had  ju- 
risdiction or  not,  and  whether  the  bond  was  ever  returned  by 
the  justice  to  the  Circuit  Court  or  not.  The  rule  may  be  dif- 
ferent in  actions  on  involuntary  obligations,  as  recognizances, 
and  the  like.  In  such  cases,  it  may  be  necessary  to  allege  the 
jurisdiction,  and  that  the  obligation  was  returned  to  the  proper 
Court,  and  became  a  record  therein. 

The  condition  of  the  bond  is  in  full  compliance  with  the  re- 
quisitions of  the  statute.  The  fact  that  the  penalty  is  not  pre- 
cisely double  the  amount  of  the  judgment  will  not  vitiate  the 
bond.  "We  do  not  understand  the  statute  as  requiring  the  bond, 
in  all  cases,  to  be  in  twice  the  amount  of  the  judgment  appealed 
from.  In  many  cases  such  a  bond  would  be  manifestly  insuffi- 
cient. Suppose  a  judgment  should  be  rendered  in  favor  of  a 
defendant  for  two  dollars  costs,  could  it  be  contended  that  a 
bond  by  the  plaintiff,  in  the  penalty  of  four  dollars,  would  an- 
swer the  object  of  the  statute,  which  is,  that  the  appellee  shall 
be  fally  indemnified  against  any  loss  growing  out  of  the  appeal  ? 
The  words  in  the  form  of  the  bond  prescribed  by  the  statute, 
"here  insert  double  the  amount  of  the  judgment  and  costs," 
were  not  intended  as  a  positive  direction  that  the  penalty  should 
in  all  cases  be  exactly  twice  the  amount  of  the  judgment,  and 
that  a  bond  should  be  invalid  which  varied  from  the  direction _ 
Where  the  judgment  is  for  any  considerable  sum,  a  bond  in 
double  the  amount  will  be  sufficient.  But  where  the  judgment 
is  for  a  nominal  sura,  officers  are  authorized,  and  it  is  their  duty, 
to  require  a  bond  in  a  larger  penalty  than  twice  the  amount  of 
the  judgment.  The  sum  named  in  the  penal  part  of  a  bond  is 
the  extent  to  which  the  obligors  can  be  made  responsible. 

But  if  the  statute  was  imperative,  the  bond  would  not  be  void. 
It  would  still  be  good  as  a  voluntary  obligation  based  on  the 
valuable  consideration  of  having  the  case  reviewed  in  the  Cir- 
cuit Court,  and  of  delay  to  the  appellee  in  the  collection  of  his 
judgment.     Fournier    vs.    Faggott,  3   Scammon,   347.      There 
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are  some  decisions  which  hold  that  a  departure  from  the  statute 
as  to  the  amount  of  the  penalty,  avoids  the  bond ;  but  they  are 
made  in  reference  to  involuntary  obligations,  such  as  bail  bonds, 
and  recognizances,  entered  into  by  debtors  and  persons  charged 
with  criminal  offences  in  order  to  be  released  from  arrest. 

This  is  not  like  the  cases  of  Young  vs.  Mason,  3  Gilman,  55, 
and  Sharp  vs.  Bedell,  5  Gilman,  88.  In  those  cases,  the  condi- 
tions of  the  bonds  were  materially  variant  from  the  requisitions 
of  the  statute.  The  obligors  had  not  covenanted  as  fully  as  the 
statute  designed,  and  the  Court  held  that  their  liability  could 
not  be  extended  beyond  the  fair  import  of  their  undertaking. 
Here  the  condition  is  as  broad  as  the  statute  contemplates,  and 
the  obligors  are  responsible  for  all  of  the  consequi  nces  result- 
ing from  the  execution  and  breach  of  a  statutory  bond. 

Let  the  judgment  of  the  Circuit  Court  be  aflBrmed,  with  costs. 

Judgment  ajirmed. 


Beveelt  M.   Cueet,  plaintiff  in  error,  vs.  William  A.  Hln- 

MA2S",  defendant  in  error. 

Error  to  Schuyler. 

The  copy  of  the  judgment  certified  to  a  collector,  on  which  lands  are  authorized  to  be  sold 
for  taxes,  is  not  process,  within  the  meaning  of  the  seventh  section  of  the  fourth  article 
of  the  constitution,  and  need  not  run  in  the  name  ot  "  The  People." 

Where  the  Legislature  has  invested  the  Courts  with  a  novel  jurisdiction,  and  prescribed  an 
original  mode  of  proceeding,  unknown  to  the  common  law,  or  not  analagous  thereto,  such 
proceeding  need  not,  unless  the  Legislature  so  directs,  run  in  the  name  of  "  The  People." 

A  person  claiming  title  adverse  to  a  sheriff's  deed  upon  a  sale  for  taxes,  under  the  seventy- 
third  section  of  the  revenue  law,  may  avail  himself  of  his  rights,  if  the  taxes  due  the 
state  have  been  paid  the  state,  no  matter  by  whom  they  were  paid.  And  a  party  in  pos- 
session, having  a  claim  of  title,  is  sufficient  evidence  that  such  party  "had  title  to  the 
land,"  to  enable  him  to  maintain  ejectment  or  to  defend  his  title,  under  the  provisions  of 
the  same  section. 

This  was  an  ejectment,  brought  by  Hinman  against  Curry,  in 
the  Schuyler  Circuit  Court,  for  the  recovery  of  the  south-west 
quarter  section  twenty-seven,  town,  two  north,  range  one,  west 
of  the  fourth  principal  meridian,  and  tried  before  Mr.  Justice  Pur- 
ple, and  a  jury,  at  the  August  term,  A.  D.  1847,  when  a  verdict 
was  found  in  favor  of  the  defendant  in  error,  and  a  judgment 
rendered  thereon. 
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From  the  bill  of  exceptions,  it  appears  that  the  plaintiff,  in 
order  to  maintain  the  issue  on   his  part,  read  in  evidence,  with- 
out objection,  a  judgment  for  taxes  against  the  land  in  contro- 
versy, rendered  at  the  March  term,  1840,  of  the  Schuyler  Cir- 
cuit Court ;    also  a  precept,  issued  to   the    sheriff  of  Schuyler, 
upon  said  judgment,  in  the  usual  form  ;  which  was  objected  to, 
upon  the  ground  that  it  did  not  run  in  the  name  of  the  people 
of  the  state  of  Illinois ;  which  objection  was  overruled  by  the 
Court,  and  an  exception  taken  to  the  ruling  of  the  Court.     Also, 
a  deed  executed  by  the  sheriff  of  Schuyler  to  George  Little, 
the  purchaser  at  the  sale  of  said  land  for  taxes,  under  the  judg- 
ment and  precept  aforesaid,   which  conveyed  the  premises  in 
controversy  to  the  said  George  Little ;  to  the  reading  of  which 
defendant  objected,  but  his  objection    was  overruled,  and  the 
deed  read  in  evidence  to  the  jury ;  to  which  ruling  of  the  Court 
defendant  excepted.     Plaintiff  then  connected  himself  with  said 
tax  title  by  mesne  conveyances.     It  was  then  admitted  that  the 
defendant  was  in  possession  of  the  premises  in  controversy,  on 
the  day  of  the  commencement  of  this  suit,  and  the  plaintiff  rested. 
The  defendant  then  read,  without  objection,    a  patent  for  the 
land  described  in  the  declaration,  from  the  United  States  to 
Daniel  Huff,  and  then  offered  to  read  a  deed  from  Huff  to  James 
Mackey,  and  a  deed  from  Mackey  and  wife  to  Zadock  MclSTew ; 
which  two  last  mentioned  deeds  were  excluded  from  tlie  jury  by 
the  Court,  on  the  ground  that  they   were  defectively  acknow- 
ledged.    Defendant  then  proved  the  death  of  the  said  Zadock 
McNew,  and  that  Elizabeth  McNew,  Zadock  McNew,  jr.,  and 
Polly,  his  wife,  Eli  McNew,  and  Mary  Jane,  his  wife,  and  Betsy 
McNew,  since  intermarried  with  John  McNeely,  were  his  sole 
and  only  heirs  at  law,  and  thereupon  read  in  evidence  a  deed 
from  the  said  heirs  to  the  defendant,  dated  November  9,  1838, 
conveying  the  premises  in  controversy,  in  fee  simple,  to  the  said 
defendant;    which    deed    was  properly  acknowledged,  and   re- 
corded.    To  the  reading  of  this  deed  plaintiff  objected,  but  his 
objection  was  overruled.     The  defendant  then  proved  that  he 
entered  into  the  possession  of  the  said  land  under  the  said  last 
mentioned  deed,  and  had  continued  in  possession  of  the  same 
up  to  the  time  of  the  commencement  of  this  suit,  claiming  title 
to  said  land  in  fee  simple.     The  defendant  then  read  in  evidence, 
without  objection,   a  receipt  from   the   sheriff  of  Schuyler,   for 
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the  taxes  due  upon  the  land  in  controversy  for  the  year  1839, 
the  year  for  the  taxes  of  which  said  land  was  sold  ;  also  receipts 
for  the  taxes  upon  said  land  for  the  years  1843  and  1844,  and 
closed  the  evidence  on  his  part.  This  was  all  the  evidence  of- 
fered on  the  part  of  the  said  plaintiff  or  defendant.  The  fol- 
lowing instruction  was  thereupon  given  to  the  jury,  on  the  part 
of  the  said  plaintiff:  "The  plaintiff  in  this  case  has  shown  pri- 
ma facie  a  perfect  legal  title  to  the  land  in  controversy.  This 
cannot  be  defeated  by  the  defendant,  unless  the  jury  beheve, 
from  the  evidence,  that  the  defendant  had  title  to  the  said  land 
at  the  time  of  the  sale,  and  that  all  taxes  due  upon  said  land 
have  been  paid  by  the  defendant,  or  his  agent,  or  the  person 
under  whom  he  claims  title.  If,  however,  the  defendant  enter- 
ed upon  the  land  under  the  deed  dated  November  9, 1838,  claim- 
ing title,  and  has  continued  in  possession  ever  since,  claiming 
title,  this  will  consiitute  a  title  within  the  meaning  of  this 
instruction." 

There  were  other  instructions  given  by  the  Court  in  favor  of 
the  said  plaintiff,  but  they  are  substantially  the  same  as  the  one 
above  set  forth.  To  these  instructions  defendant  objected  and 
excepted.  The  jury  found  a  verdict  for  the  plaintiff',  and  de- 
fendant moved  for  a  new  trial ;  which  was  overruled,  and  ex- 
ception taken.  The  errors  assigned  are  :  first,  a  mitting  the 
precept  in  evidence  ;  second,  giving  the  plaintiff's  instructions  ; 
third,  in  overruling  defendant's  motion  for  a  new  trial. 

A.  Williams  and  K.  S.  Blackwell,  for  plaintiff  in  error. 

Browning  &  Bushnell,  for  defendant  in  error. 

Opinion  by  Mr.  Justice  Caton  : 

It  has  been  earnestly  insisted  that  the  copy  of  the  judgment 
which  ^as  certified  to  the  co -lector,  and  on  which  the  lands  in 
questio";  were  sold  for  taxes,  was  process,  within  the  meaning 
of  the  seventh  section  of  the  fourth  article  of  the  constitution, 
and  should  have  run  in  the  name  of  "  The  People."  That  sec- 
tion provides,  that  "all  process,  writs  and  other  proceedings, 
shall  run  in  the  name  of  Hie  People  of  the  state  of  Illinois.''''  It 
is  manifest  that  these  words  cannot  be  taken  in  their  broadest 
sense,  if  it  is  understood  that  they  are  to  appear  upon  the  face 
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of  every  act  and  proceeding  to  which  they  are  applicable,  as 
proclaiming  the  authority  by  which  the  act  is  done,  or  else  every 
order  that  is  made,  or  judgment  rendered  by  a  Court,  would 
have  to  show  upon  its  face  these  words,  for  "  other  proceeding  " 
would  embrace  every  act  which  is  done  in  the  administration  of 
the  government  and  the  laws,  depending  for  its  validity  upon 
power  delegated  by  the  people.  No  one  will  contend  that  such 
is  the  meaning  of  the  constitution.  These  words,  then,  must  be 
construed  so  as  to  hmit  their  application,  and  in  order  to  deter- 
mine what  that  limitation  shall  be,  we  must  seek  for  the  object 
designed  to  be  accomplished  by  the  insertion  of  the  clause  quo- 
ted. This  object  is  manifest.  It  was  to  provide  a  name  or  ti- 
tle by  which  the  sovereign  power  of  the  state  should  be  designa- 
ted. In  England,  the  King  is  supposed  to  be  the  fountain  of 
justice  and  the  source  of  power,  and  that  sovereign  power  is 
there  designated  by  his  name  and  title.  In  Kentucky,  and  some 
of  the  other  states,  it  is  "  The  Commonwealth  ; "  in  Missouri, 
and  some  others,  it  is,  "  The  State."  Here  it  is,  "  The  People," 
&c.  Where,  by  the  law  of  England,  whence  we  have  mainly 
borrowed  our  s^^stem  of  jurisprudence,  writs  or  process  are  is- 
sued, or  other  proceedings  are  had  expressly  in  the  name  of  the 
King,  here  they  should  run  in  the  name  of  "  The  People."  The 
latter  is  to  be  used  instead  of  the  former.  The  meaning  is  not 
that  every  thing  shall  be  done  expressly  in  the  name  of  "  The 
People,"  but  that  nothing  shall  be  done  in  any  other  name. 
Whenever  the  name  of  the  sovereign  power  is  invoked  or  ex- 
pressed, that  shall  be  its  designation. 

An  examination  of  the  English  practice  will  show  that,  gen- 
erally, where  a  separate  mandate  goes  forth,  under  the  sanction 
of  the  sovereign  power,  commanding  in  express  terms  an  officer 
or  subject  to  do  or  not  to  do  a  particular  thing  in  pais  which 
has  been  ordered  or  restrained  in  Court,  as  auxiliary  to,  and  for 
the  purpose  of  executing  such  order,  or  commanding  something 
to  be  done  preparatory  to  some  other  action,  as  the  arrest  of  a 
party,  there  such  command  usually  runs  in  the  name  of  the  sov- 
ereign power ;  but  where  an  order  is  made  directing  a  thing  or 
act  to  be  done  or  forborne,  either  in  general  terms  or  by  a  par- 
ticular officer  or  person,  but  for  the  doing  or  forbearing  of  which 
no  separate  and  further  command  is  required  to  be  issued,  but 
which  order  of  itself  directs  its  own  execution,  that  order  need 
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not  run  in  the  name  of  the  sovereign  power,  nor  need  the  certi- 
fied copy  which  informs  the  officer  or  person  who  is  to  see  it 
executed,  of  what  has  been  ordered.     There  the  command  is 
the  original  order,  of  which  the  copy  is  the  evidence  and  not 
the  auxiliary,   although  without    such  evidence  of  the  original 
the  ofiicer  might  not  be  authorized  to  execute  it.     Analogies 
are  to  be  looked  to  and  considered.     When  our  Legislature  di- 
rects process  to   be  issued,  which  was  known  to  the  English 
law,  and  was  there  required  to  run  in  the  name  of  the  King,  or 
where  they  have  provided  equivalents  for  such  process,  as  our 
summons,  in  place  of  the  original  process  in  the  English  Courts, 
and   our   execution,  or   the   fee   bill,  which  the  statute  directs 
shall  have  the  same  force  and  effect  of  an  execution,  in  place  of 
the  final  process  there,  then  such  process  here  must  run  in  the 
name  of  "  The  People."     Where,  however,  the  Legislature  has 
invested  the  Courts  with  a  novel  jurisdiction,  and  prescribed 
an  original  mode  of  proceeding,  unknown  to  the  laws  of  Eng- 
land, and  with  which  no  analogy  can  there  be  found,  such  pro- 
ceedings need  not  run  in  the  name  of  "  The  People,"  unless  the 
Legislature  specially  so  directs.     Of  this  character  is  the  pro- 
ceeding by  an  administrator  to  subject  the  real  estate  of  his  in- 
testate to  sale,  for  the  payment  of  debts.     There  neither  orig- 
inal or  final  process  is  used.     An  order  is  made  directing  the 
specific  land  to  be  sold,  like  the  order  of  the  Court  of  Chancery, 
upon  the  foreclosure  of  a  mortgage,  or   the  judgment  of  the 
Court  directing  specified  land  to  be  sold  for  taxes.     In  all  these 
cases  a  certified  copy  of  the  order,  decree  or  judgment,  or  by 
whatever  name  the  adjudication  may,  for  convenience,  be  called, 
is  all  the  process  or  authority  which  the  officer,  or  person  who 
is  to  carry  them  into  eff'ect,  is  required  to  have,  and  till  now  it 
has  never  been  supposed  that  either  was  of  that  character  of 
proceeding  which  by  the  constitution  is  required  to  run  in  the 
name  of  "  The  People."     Of  the  two  first  of  these  proceedings, 
probably  no  one  will  now  contend  that  any  mandatory  authority, 
running  in  the  name  of  "  The  People,"  must  be  issued  to  au- 
thorize the  sale,  or  that  any  thing  more  than  simply  a  certified 
copy  of  the  order  is  necessary.     It  may  be  said  that  even  this 
is  not  required  by  the  law.     That  may  be  true,  but  still  the 
Court  may  make  such  a  copy  indispensable  to  a  valid  sale,  and 
it  would  probably  always  be  better  that  such  copy  should  issue  ; 
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■  and  if  required  by  the  order  of  the  Court,  surely  such  copy 
need  not  run  in  the  name  of  "  The  People,"  although  the  Court, 
in  the  language  of  this  statute,  should,  in  its  order,  declare  that 
such  copy  should  "  constitute  the  process  on  which  "  the  sale 
should  be  made.  Whether  the  Court  or  the  Legislature,  either 
of  which  may  make  a  copy  ot  the  order  indispensable  to  a  valid 
sale,  chooses  to  designate  it  by  the  name  of  process,  it  is  not 
thereby  made  process,  within  the  meaning  of  the  constitution. 
Either  might,  with  the  same  propriety,  have  called  them  by  any 
other  name,  but  still  they  would  be  but  copies  of  the  order,  de- 
cree or  judgment.  The  meaning  of  this  constitution  does  not 
change  with  a  name,  else,  instead  of  being  a  law  to  the  Legis- 
lature, it  is  a  flexible  instrument  in  their  hands,  imposing  no  re- 
straint, and  defining  no  rule  of  action.  They  can  no  more  say 
that  process  means  now  what  it  did  not  when  it  was  inserted  in 
the  constitution,  than  they  can  say  that  it  does  not  mean  now 
what  it  did  then,  and  if  they  can  do  the  latter  they  can  abrogate 
that  paramount  law.  If  by  calling  this  process,  they  cannot 
change  the  meaning  of  the  word  and  make  it  so,  then  it  is  no 
more  process  than  if  they  had  not  given  it  that  name. 

Having  shown  what,  as  we  believe,  is  the  true  and  unaltera- 
ble meaning  of  the  constitution,  we  have  a  basis  upon  which  we 
can  proceed  to  a  more  critical  examination  of  this  proceeding. 

The  revenue  law  imposes  a  tax  upon  the  taxable  property,  of 
which  the  assessor  in  each  county  is  to  make  a  list,  and  pre- 
scribes the  mode  of  assessment;  which  list  and  assessments  has 
to  be  returned  to  the  county  clerk,  A  copy  of  this  list,  with 
the  assessment,  is  furnished  to  the  collector,  who  is  required  to 
collect  the  same,  if  necessary,  by  levying  upon  the  property  of 
the  persons  against  whom  the  taxes  are  assessed.  In  case  he  is 
unable  to  collect  the  taxes  due  upon  real  estate,  be  is  directed 
to  apply  to  the  Circuit  Court  for  judgment  against  the  lands  as- 
sessed, after  having  given  the  requisite  notice.  The  Court  is 
required  to  hear  any  defence  to  the  application  of  the  collector 
for -judgment,  in  a  summary  way,  and  without  pleadings  in 
writing;  and  if  no  defence  is  made,  the  Court  is  required  to 
render  judgment  against  the  lands,  the  form  of  which  is  given 
in  the  statute,  with  the  following  conclusion,  which  contains  the 
only  command  to  be  met  with  in  the  whole  proceeding  :  "And 
it  is  ordered  by  the  Court  that  the  said  several  tracts  of  land, 
54 
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or  so  much  thereof  as  shall  be  sufficient  of  each  of  them,  to 
satisfy  the  amount  of  taxes,  interest  and  costs  annexed  to  them 
severally,  to  be  sold  as  the  law  directs."  The  entry  of  this 
order  is  the  only  judgment  which  is  rendered  by  the  Court, 
The  sixtieth  section  directs  the  clerk  "  to  make  out,  under  the 
seal  of  the  Court,  a  copy  of  the  collector's  report,  together 
with  the  order  of  the  Court  thereon,  which  shall  hereafter  con- 
stitute the  process  on  which  all  lands  shall  be  sold  for  taxes,  and 
deliver  the  same  to  the  collector."  It  would  be  difficult  for  any 
person  to  show  how  this  order  is,  in  legal  contemplation,  any 
more  like  a  common  law  judgment  than  the  order  directing  the 
lands  of  an  intestate  to  be  sold,  or  the  decree  ordering  mort- 
gaged premises  to  be  sold ;  or  how  the  copy  of  this  order  de- 
livered to  the  collector  has  any  more  the  character  or  attributes 
of  a  common  law  writ  of  execution,  than  a  copy  of  either  of  the 
former  orders,  delivered  to  the  administrator  or  master  in  chan- 
cery. The  truth  is,  that  it  has  not  one  single  attribute  of  an 
execution  at  law,  or  of  any  other  proceeding  or  process  which 
used  to  run  in  the  name  of  the  Xing,  and  it  would  never  have 
occurred  to  any  lawyer  that  it  could  be  piocess,  if  the  Legisla- 
ture had  not  so  called  it.  But  for  this  legislative  christening  he 
would  almost  as  soon  have  thought  of  calling  it  an  indictment. 
We  have  already  attempted  to  show  that  the  Legislature  could 
not,  by  calling  names,  change  the  meaning  of  the  constitution. 
Let  us  omit  this  name,  and  look  at  the  substance  of  the  thing. 
Had  the  Legislature  called  this  an  order  for  the  sale  of  land,  of 
which  the  clerk  should  furnish  the  collector  with  a  certified 
copy,  who  should  thereupon  sell  the  land  as  directed  in  the 
original  order,  the  substance  of  the  law  would  have  been  the 
same,  and  if  such  copy  would  not  have  been  process  then,  it  is 
not  now.  If  the  nature  and  substance  of  the  proceeding  is  to 
govern,  and  we  hold  this  to  be  process,  then  we  must  overturn 
all  sales  which  have  been  made  where  the  name  of  "  The  Peo- 
ple "  does  not  expressly  appear  upon  the  face  of  the  authority 
by  which  they  were  conducted  ;  and  where  shall  we  end,  in'our 
terrible  reform  ?  With  equal  if  not  more  propriety  might  it  be 
contended,  that  the  assessment  list  with  which  the  collector  is 
furnished  under  the  thirty-first  section,  is  process,  and  should 
have  thie  constitutional  head  to  make  it  valid,  for  under  it  he  is 
not  only  required  to  sell  property  but  he  must  also  levy  upon 
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and  seize  it.  It  may  be  answered,  that  in  that  case  there  is  as 
yet  no  jud_2:ment  on  which  an  execution  could  issue  ;  but,  as  spe- 
cious arguments  may  be  found  to  prove  that  the  assessor — an 
officer  appointed  by  law  forthat  purpose — had  adjudged  that  the 
persons  named  should  pay  the  taxes  assessed  against  them,  and 
thus  make  out  a  judgment,  and  then  when  we  had  finally  ad- 
mitted that  there  was  a  judgment,  the  constitution  would  again 
be  appealed  to,  for  the  purpose  of  proving  that  the  citizen  is 
protected  from  such  ex  parte  judgments,  and  we  should  end  in 
overturning  everything,  and  the  Legislature  might  well  ilespair 
of  ever  being  able  to  collect  a  revenue  in  a  constitutional  way. 
We  are  not  permitted,  even  if  we  were  disposed,  thus  to  pervert 
that  instrument,  and  make  it  an  oppressive  yoke  to  the  Legisla- 
ture, rather  than  a  protection  to  the  citizen  against  injustice. 
The  Legislature  never  designed,  by  the  force  of  the  statute 
itself,  to  provide  that  this  copy  of  the  order  should  run  in  the 
name  of  ''  The  People,"  and  we  think  they  have  not  uninten- 
tionally made  it  necessary  by  the  name  which  they  have  given 
it.  We  are  well  satisfied  that  the  Circuit  Court  decided  cor- 
rectly in  admitting  this  evidence. 

Two  questions  arise  in  this  case,  under  the  seventy-third  sec- 
tion of  the  same  law.  The  first  is,  what  taxes  must  have  been 
paid  by  the  party  adverse  to  the  tax  title  ;  and  secondly,  what 
title  to  the  premises  must  he  show  in  himself,  before  he  shall  be 
permitted  to  contest  the  validity  of  the  tax  deed.  That  section 
provides,  that  the  tax  deed  shall  be  prima  facie  evidence  of 
seven  specified  facts,  the  second  of  which  is,  "  that  the  taxes 
were  not  paid  at  any  time  before  the  sale."  It  also  provides, 
that,  in  order  to  defeat  a  tax  deed,  it  must  be  proved,  ''  either 
that  the  said  land  was  not  subject  to  taxation  at  the  date  of  the 
sale ;  that  the  taxes  had  been  paid ;  that  the  land  had  never 
been  listed  and  assessed  for  taxation,  or  that  the  same  had  been 
redeemed."  And  again,  by  the  same  section,  that  no  person 
shall  be  permitted  to  question  the  tax  title,  without  first  show- 
ing that  he  or  his  grantor  "  had  title  to  the  land  at  the  time  of 
the  sale,  or  that  the  title  was  obtained  from  the  United  States 
or  this  state,  after  the  sale,  and  that  all  taxes  due  upon  the  land 
have  jeen  paid  by  such  person,  or  their  agent,  or  the  person  un- 
der whom  he  claims  title  as  aforesaid."  What  taxes  are  refer- 
red to  in  the  last  clause?     This  is  capable  of  four  different  con- 
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structions,  neither  of  wtiich  is  entirely  free  from  objection.  Tlie 
first  is,  that  all  taxes  which  have  accrued  upon  the  land  since 
the  tax  sale,  are  meant ;  second,  that  the  party  must  show  that 
he  has  paid  all  taxes  that  have  ever  been  due  upon  the  land ; 
third,  that  he  had  paid  the  tax  for  which  the  land  was  sold ;  and 
fourth,  that  he  had  paid  all  taxes  due  upon  the  land,  or  which 
remained  unpaid  upon  the  land. 

The  Circuit  Court  adopted  the  first  of .  these  constructions. 
To  this  the  objections  are  so  serious  that  we  are  not  willing  to 
adopt  it.  The  language  does  not  require  it.  The  expression 
"  all  taxes  due"  is  perhaps  as  ambiguous  as  any  that  could  have 
been  selected,  if  it  is  understood  as  referring  to  taxes  w^hich 
had  previously  accrued,  and  might  have  been  paid  by  some  one. 
There  is  no  express  warrant  for  saying  that  it  means  those  tax- 
es, and  those  only,  which  have  acci'ued  since  the  sale,  and  we 
cannot  believe  that  the  Legislature  intended  to  bar  all  objec- 
tions, and  forever,  to  an  illegal  and  void  sale,  and  thus  throw  an 
impenetrable  shield  over  a  void  title,  not  because  the  real  own- 
er had  not  paid  the  taxes  when  he  should  have  done,  but  because 
he  did  not  pay  them  at  the  earliest  possible  moment,  when  they 
could  have  been  paid  ;  or,  rather,  becuise  he  was  outstripped  in 
a  race  to  the  collector's  office,  by  one  who  was  in  eflect  attempt- 
ing to  defraud  him  of  his  land,  by  forestalling  him  in  the  pay- 
ment of  his  taxes ;  for  it  would  be  nothing  less,  at  least,  than  a 
moral  fraud  to  close  the  door  against  all  defence  to  a  void  title, 
without  any  fault  or  negligence  on  the  part  of  the  real  owner. 
If  he  pays  his  taxes  within  the  time  prescribed  by  law,  he  is  as 
blameless  as  if  he  had  paid  them  the  first  instant  that  they  be- 
came due.  To  say  nothing  of  the  power  of  the  Legislature 
thus,  in  effect,  to  divest  an  innocent  man  of  his  property,  and 
give  it  to  another,  the  monstrous  injustice  of  such  a  law  is  too 
glaring  to  admit  of  that  construction,  if  one  more  just  and  rea- 
sonable can  be  given  to  it.  With  such  a  construction,  the  col- 
lector would  have  the  sole  power  of  determining  who  should 
have  the  land,  by  receiving  the  taxes  from  one  or  the  other, 
when  both  stood  by  insisting  upon  the  right  of  paying  them. 
Such  cannot  be  the  meaning  of  this  law. 

The  same  objections  apply  with   even   greater  force  to  the 
second  construction  suggested. 
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The  thii'd,  which  was  contended  for  by  the  counsel  for  the 
appellant,  is  that  the  real  owner  must  show  that  he  had  paid  the 
taxes  for  which  the  land  was  sold,  before  he  shall  be  permitted 
to  defend  against  the  tax  deed.  This  construction,  although 
much  more  consonant  to  the  principles  of  justice  than  the  two 
former,  and  at  least  as  much  within  the  letter  of  the  law,  still 
we  think  is  not  the  true  one.  By  this  construction,  the  party 
must  first  prove,  in  order  to  be  permitted  to  defend  against  the 
deed,  the  same  thing,  and  even  more  than  he  is  required  to  es- 
tablish, in  order  to  defeat  the  deed  itself,  for  in  addition  to  the 
proof  that  he  had  paid  the  taxes  for  which  the  land  was  sold, 
which  of  itself  would  show  that  the  sale  was  illegal,  he  w^ould 
have  to  establish  that  he  "  had  title  to  the  land."  Now,  this 
can  hardly  be  supposed  to  have  been  the  intention  of  the  Legis- 
lature. Ordinarily,  the  party  ought  only  to  be  required  once  to 
prove  the  same  fact  on  the  same  trial.  We  are  disposed  to  adopt 
a  construction  at  once  more  literal  and  at  the  same  time  more 
liberal,  and  more  consonant  to  the  principles  of  justice  and  the 
object  which  we  think  the  Legislature  had  in  view  in  the  en- 
actment of  the  clause  under  consideration.  That  object  was, 
not  to  allow  the  party  to  appear  in  Court  and  urge  a  defence, 
while  he  was  still  indebted  to  the  state  for  taxes  on  the  land  in 
controversy,  but  to  compel  him  to  come  into  Court  with  clean 
hands — to  make  a  continued  indebtedness  for  those  taxes  a 
disability  in  the  delinquent  party,  which  he  must  remove  by  sat- 
isfying the  claims  of  the  state  before  he  should  be  allowed  to 
avail  himself  of  the  legal  tribunals  of  the  state,  to  enforce  even 
a  legal  defence.  The  words  of  the  statute  are,  "  and  that  all 
taxes  due  upon  the  land  have  been  paid  by  such  person."  If 
no  taxes  remain  due,  then,  of  course,  he  is  required  to  pay 
none  to  remove  the  disability  contemplated  by  the  statute.  If 
any  are  due,  then  he  must  pay  them  before  he  shall  be  heard  in 
Court.  We  should  be  very  loth  to  say  that  the  Legislature  in- 
tended to  create  a  permanent  disability  which  the  party  by  no 
possibilit}^  could  remove.  That  would  be  doing  indirectly  what 
they  could  not  do  directly.  To  debar  an  innocent  party  alto- 
gether of  the  privilege  to  prosecute  or  defend  a  right  in  the 
Courts  of  justice,  is  equivalent  to  taking  the  right  from  him  al- 
together. The  latter  they  cannot  constitutionally  do.  The  for- 
mer we  will  not  presume  they  intended  to  do.     It  is  of  no  mo- 
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ment  to  the  state  who  pays  the  taxes,  if  she  but  gets  them. 
Even  though  they  were  collected  by  a  sale  of  the  land,  her  de- 
mand is  satisfied,  and  she  has  no  further  cause  of  complaint  {a).  If 
the  lands  have  been  offered  for  sale  for  the  taxes,  and  for  the 
want  of  bidders  have  been  forfeited  to  the  state,  then  the  tax 
for  which  they  were  forfeited  remains  due  to  the  state,  and  un- 
der the  seventy-seventh  section,  in  order  to  remove  the  disabil- 
ity created,  the  party  must  redeem  the  premises  by  paying  "  all 
taxes  due  upon  the  land."  This  we  think  is  the  most  liberal, 
just  and  reasonable  construction  of  the  statute,  and  the  one 
which  ought  to  be  adopted. 

The  only  remaining  question  may  be  disposed  of  in  few  words. 
That  arises  under  the  portion  of  the  seventy-third  section  al- 
ready quoted.  What  title  to  the  land  must  the  party  show  in 
himself,  before  he  shall  be  permitted  to  attack  the  ta*x  deed  ? 
The  object  of  the  act  w^as  to  prevent  a  mere  stranger  and 
wrong-doer,  who  could  lose  nothing  by  the  tax  sale,  from  inter- 
fering with  it,  or  defending  against  it.  The  Circuit  Court  de- 
cided that  possession,  with  a  claim  of  title,  was  sufficient  evi- 
dence that  the  party  "  had  title  to  the  land."  In  this  we  have 
no  doubt  that  Court  was  correct.  That  would  be  sufficient  evi- 
dence of  title  as  against  an  intruder  or  trespasser,  even  to  main- 
tain ejectment ;  and  surely  no  higher  evidence  of  title  should 
be  required  to  allow  the  party  to  defend  his  possession  and  claim 
of  title,  by  showing  that  the  claim  set  up  against  him  was 
groundless.  If  he  shows  that  he  had  any  title  which  is  known 
to  and  recognized  by  the  law,  that  is  sufficient  to  entitle  him  to 
defend  that  title.  This  is  conformable  to  the  opinion  already 
expressed  by  this  Court,  upon  the  same  statute,  in  the  case  of 
Lusk  vs.  Harper,  3  Gilraan,  158.  Whether  it  was  a  question  for 
the  Court,  or  the  jury,  we  think  the  view  of  the  law  taken  by 
the  Circuit  Court  was  correct.  Upon  the  second  question  ex- 
amined, however,  we  think  the  Court  erred,  and  for  that  reason 
alone  the  judgment  must  be  reversed,  with  costs,  and  the  cause 
remanded. 

Judgment  reversed. 

(o)  Hope  vs.  Sawyer,  14  111.  R.,  257. 
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WiLLAED  Graves,  plaintiif  in   error,  vs.  Herman  Bkuen  et  al., 
devisees,  &c.,  defendants  in  error. 

Error-  to  Adams. 


The  statute  of  1829,  for  the  collection  of  revenue,  dispenses  with  the  rule  of  the  common 
law  which  required  a  party  claiming  title  under  special  proceedings  authorized  by  stat- 
ute, by  which  the  estate  of  one  man  may  be  divested  and  transferred  to  another,  to  prove 
that  all  the  material  requisitions  of  the  statute  have  been  complied  with,  and  places  the 
burden  of  proof,  in  the  first  instance,  on  the  party  controverting  the  title  claimed  under 
the  Auditor's  deed. 

The  listing  ol  lands  under  this  statute  is  a  fundamental  requisition,  the  basis  of  ihe  right 
to  charge  the  taxes,  and  sell  the  land  ;  and  if  there  was  no  listing,  all  sales  of  land  under 
it  were  unauthorized  and  void  (a). 

A  party  is  not  required  to  make  plenary  proof  of  a  negative  averment.  It  is  enough  that  he 
introduces  such  testimony  as,  in  the  absence  of  all  counter  testimony,  will  afford  reasona- 
ble ground  for  presuming  that  the  allegation  is  true  ;  when  this  is  done  the  onus,  probandi 
will  be  thrown  on  his  adversary. 

It  was  the  duty  of  the  Auditor  to  keep  books  for  the  listing  of  the  lands,  and  to  preserve 
the  listing  of  the  lands,  and  the  verification  of  the  same  by  the  parties ;  and  if  he  omitted 
to  do  so,  it  does  not  relieve  a  party  asserting  a  tax  title  from  the  necessity  of  proving  the 
listing  of  the  land,  by  the  best  evidence  of  which  the  nature  of  the  case  is  susceptible. 

This  was  an  action  of  ejectment,  brought  in  the  Adams  Cir- 
cuit Court,  to  recover  from  Graves  the  possession  of  the  north- 
east quarter  of  section  number  thirteen,  in  township  one  south 
of  the  base  hne,  in  range  seven  west  of  the  fourth  principal  me- 
ridian. The  defendant,  in  his  plea  of  the  general  issue,  admit- 
ted the  possession  of  the  premises,  and  waived  all  proof  in  rela- 
tion thereto.  The  case  was  submitted  to  the  Court  for  trial, 
without  the  intervention  of  a  jury.  The  Court,  Minshall,  Judge, 
found  for  the  plaintiffs  below,  and  gave  judgment  accordingly. 
Motion  for  a  new  trial  was  made  and  denied.  The  defendant  then 
filed  his  bill  of  exceptions,  which  is  substantially  as  follows : 

The  plaintiffs,  to  maintain  the  issue  on  their  part,  produced 
and  read  in  evidence  to  the  Court,  a  deed  executed  by  the  Au- 
ditor of  state,  in  due  form  of  law,  under  his  official  seal,  dated 
the  2d  of  March,  A.  D.  1840,  conveying  the  land  in  controversy 
to  Mathias  Bruen,  the  original  plaintiff"  in  this  action,  in  pursu- 
ance of  a  sale  to  him  by  said  Auditor,  on  the  tenth  day  of  Janu- 
ary, A.  D.  1832,  but  paid  deed  was  never  recorded  in  the  coun- 
ty of  Adams.  The  plaintiffs  also  proved  the  decease  of  Ma- 
thias Bruen,  his  last  will,  &c.,  and  their  right  to  the  premises  in 
controversy. 

The  defendant,  to  prove  the  title  out  of  the  plaintiffs,  and  a 
paramount  title  in  himself,  read  in  evidence  a  patent  from  the 
United  States  for  the  said  land,  to  Eobert  J.  L.  Austin,  dated 

(o)  Post,  p.  453  and  p.  462. 
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6th   October,  181T,  and  a  deed,  acknowledged,   &c.,  from  said 
Austin  to  him,  dated  lYth  July,  1837. 

To  the  reading  of  all  which  the  plaintiifs  objected,  and  the 
Court  sustained  the  objection.  The  defendant  below,  to  defeat 
the  title  of  the  plaintifFs  under  the  tax  deed,  proved  that  there 
was  not,  at  the  time  of  the  trial,  any  copy  of  the  Auditor's  ad- 
vertisement lor  the  sale  of  said  lands,  for  the  taxes  of  1832,  on 
file  in  the  oflBce  of  the  clerk  of  the  county  commissioners'  court 
of  said  Adams  county  ;  and  also  read  in  evidence  the  deposition 
of  Thomas  H.  Campbell,  the  Auditor  of  the  state,  as  follows  : 

"  I  hold  the  office  of  Auditor  of  Public  Accounts  for  the  state 
of  Illinois  ;  I  have  held  said  office  since  the  month  of  March,  A. 
D,  1846 ;  I  was  employed  in  said  office  from  February,  A.  D. 
1843,  till  I  was  appointed  Auditor. 

"  Question.  3.  Please  state  in  what  manner  the  north  half 
of  section  twenty-fbur,  in  town,  four,  and  range  six,  west  of  the 
fourth  principal  meridian,  was  listed  for  taxation  in  said  office, 
from  the  year  1828  till  the  year  1836,  inclusive. 

'■''Answe7\  So  far  as  I  have  been  able  to  ascertain,  from  the 
books  and  records  on  file  in  my  said  office,  this  diagram,  marked 
A,  and  made  a  part  of  my  answer,  will  show  the  listing  of  said 
land,  together  with  others. 

"  Question  4.  Is  or  is  not  the  said  diagram  an  exact  copy 
from  the  tax  books  in  your  said  office  ? 

''■  Answer.  It  is  an  exact  copy  of  said  tax  books,  so  far  as 
relates  to  the  tracts  of  land  therein  described,  for  the  time  afore- 
said. 

"  Question  5.  Does  it  or  does  it  not  contain  every  thing  in 
said  books  relating  to  the  tracts  of  land  desribed  in  said  dia- 
gram, for  the  years  aforesaid  ? 

^'■Ansvjer.     It  does. 

"  Question  6.  Will  you  please  state  whether  the  said  lands 
are  listed  in  any  other  manner,  in  any  other  books  or  files  be- 
longing to  your  said  office,  for  the  years  aforesaid. 

^'■Answer.  Not  to  my  knowledge.  I  have  examined  careful- 
ly, and  I  do  not  find  any  different  entries  or  listings  of  said  land, 
in  any  of  the  books  or  files  in  my  said  office. 

'■^Question  7.  The  fifth  column  in  the  diagram  shown  by  you 
has  no  heading.  Will  you  please  state  whether  there  is  or  is  not 
any  heading  to  that  column,  in  any  part  of  the  book  from  which 
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the  diagram  is  copied.  State,  also,  from  what  pai  t  of  said  book 
the  first  entry  in  said  diagram  is  copied. 

"  Answer.  There  is  no  heading  to  said  fifth  column  in  any  part 
of  said  book.  The  first  entry  in  the  diagram  is  copied  from  the 
first  page  of  the  book,  and  is  the  first  entry  on  said  page. 

"  Question  hy  plaintiff s  on  cross-examination.  Will  you  state 
what  the  said  fifth  column,  of  which  you  say  there  is  no  heading, 
contains ;  what  is  the  use  of  it ;  what  kind  of  entries  are  made 
in  it? 

^'■Answer.  The  names  of  counties  in  which  the  lands  were 
situated  appear  to  be  entered  in  said  column." 

Note  by  the  Reporter. — The  names  of  the  patentees  and  present  owners,  in  the  third  and 
fourth  columns  of  the  original  diagram,  and  the  two  last  columns,  for  1835  and  1836,  are 
omitted,  because  not  necessary  to  an  understanding  of  the  questions  involved  in  the  case, 
and  because,  to  give  an  exact  copy  of  the  diagram,  it  would  oe  necessary  to  give  it  in  map 
form,  which  would  be  in  inconvenient  in  a  law  volume. 
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To  the  reading  and  introduction  of  all  whicli,  plaintiffs  below 
objected.     Objection  overruled. 

The  defendant  below  brings  this  case  to  this  Court,  and  as- 
sio-ns  for  error,  that  judgment  was  wrongfully  entered  for  the 
plaintiffs  ;  that  the  Court  erred  in  permitting  the  tax  deed  offer- 
ed by  the  plaintiffs  to  be  read  in  evidence,  and  in  refusing 
to  let  the  defendant  read  in  evidence  the  said  patent  and  deed, 
showing  a  paramount  title  in  him,  and  also  in  refusing  a  motion 
for  a  new  trial. 

"Williams  &  Lawrence,  and  E..  S.  Blackwell,  for  plaintiff 
in  error. 

Browning  &  Bushnell,  for  the  defendants  in  error. 

Opinion  by  Treat,  C.  J. : 

The  deed  from  the  Auditor  recites  a  sale  of  the  land  in  ques- 
tion, on  the  10th  of  January,  1833,  for  the  taxes  due  thereon 
for  the  year  1832.  The  9th  section  of  the  act  of  the  19th  of 
January,  1829,  in  force  when  the  sale  was  made,  declares  that 
a  "  deed  from  the  Auditor  of  Public  Accounts  shall  be  evidence 
of  the  regularity  and  legality  of  the  sale,  until  the  contrary 
shall  be  made  to  appear ;  Pt'ovided,  however,  that  no  exceptions 
shall  be  taken  to  any  such  deed,  but  such  as  shall  apply  to  the 
real  merits  of  the  case,  and  are  consistent  with  a  libera]  and 
fair  interpretation  of  the  intentions  of  the  Legislature."  It  has 
been  decided  bv  this  Court  that  an  Auditor's  deed,  executed  un- 
der  the  provisions  of  this  act,  affords  prima  facie  evidence  of  the 
regularity  and  validity  of  the  sale,  and  of  the  proceedings  anterior 
thereto,  and  is  sufficient,  unconnected  with  other  proof,  to  en- 
title a  party  claiming  under  it  to  recover,  Yance  vs.  Schuyler, 
1  Oilman,  160 ;  Messenger  vs.  Germain,  ibid,  631  ;  Ehinehart 
vs.  Schuyler,  2  Oilman,  473 ;  Job  vs.  Tibbetts,  5  Oilman,  376. 

According  to  the  principles  of  the  common  law,  a  party  claim- 
ing title  under  special  proceedings  authorized  by  statute,  by 
which  the  estate  of  one  man  may  be  divested  and  transferred  to 
another,  is  bound  to  prove  that  all  of  the  material  requisitions 
of  the  statute  have  been  complied  with,  or  he  acquires  no  title. 
Rex  vs.  Croke,  1  Cowper,  15  ;  Davidson  vs.  Oill,  1  East,  64 ; 
"Williams  vs.  Peyton's  lessee,  4  "Wheaton,  77  ;  Jackson  vs.  Shep- 
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hard,  7  Cowen,  88  ;  Thatcher  vs.  Powell,  6  Wheaton,  119  ;  At- 
kins vs.  Kinman,  20  Wendell,  241 ;  Smith  vs.  Plileman,  1  Scam- 
mon,  323.  And  this  doctrine  has  been  applied  by  this  Court, 
with  much  strictness,  to  cases  of  sales  of  land  for  the  non-pay- 
ment of  taxes.  Garrett  vs.  Wiggins,  1  Scamraon,  335  ;  Hill  vs. 
Leonard,  4  Scammon,  140 ;  Fitch  vs.  Pinckard,  ibid,  69. 

But  the  statute  of  1829,  as  this  Court  has  held,  dispenses  with 
this  rule  of  the  common  law,  and  places  the  burden  of  proof, 
in  the  first  instance,  on  the  party  controverting  the  title  claimed 
under  the  Auditor's  deed.  The  presumption  arises  from  the 
deed  that  all  of  the  prerequisites,  necessary  to  constitute  a 
valid  sale  of  the  land,  were  complied  with ;  and  the  party  as- 
serting the  reverse  must  overcome  this  presumption  by  proof, 
or  the  deed  will  conclude  him. 

The  plaintiffs  below  made  out  a  prima  facie  case  of  title  to  the 
land,  by  the  production  of  the  Auditor's  deed,  and  the  proof 
that  they  were  the  legal  representatives  of  the  purchaser  at  the 
sale.  They  are,  therefore,  entitled  to  recover,  unless  that  jpri- 
ma  facie  case  was  destroyed  by  the  proof  introduced  by  the  de- 
fendant. It  will  be  proper  to  inquire,  in  the  first  place,  what 
it  would  have  been  necessary  for  the  plaintiffs  to  establish,  had 
the  burden  of  proof  not  been  changed  by  statute  ;  for  if  the  de- 
fendant repelled  the  presumption  raised  by  the  statute,  it  was 
then  incumbent  on  the  plaintiffs,  in  order  to  sustain  the  deed,  to 
have  proved  all  that  would  be  required  of  them,  in  the  absence 
of  any  presumption  in  favor  of  the  deed. 

A  reference  to  some  of  the  provisions  of  the  statutes  in  force 
when  this  sale  was  made,  will  become  necessary.  The  20th 
section  of  the  oth  article  of  the  old  constitution  declares  "  that 
the  mode  of  levying  a  tax  shall  be  by  valuation,  so  that  every 
person  shall  pay  a  tax  in  proportion  to  the  value  of  the  property 
he  or  she  has  in  his  or  her  possession."  The  1st  section  of  the 
act  of  the  19th  of  February,  1827,  provides  that  lands  "  are 
hereby  declared  subject  to  taxation ;  and  for  that  purpose,  are 
hereby  divided  into  classes,  valued  and  taxed  as  follows :  lands 
of  the  first  quality  shall  compose  the  first  class,  shall  be  valued 
at  four  dollars,  and  taxed  at  the  rate  of  two  cents  per  acre ; 
lands  of  the  second  quality  shall  compose  the  second  class,  shall 
be  valued  at  three  dollars,  and  taxed  at  the  rate  of  one  and  a 
half  cents  per  acre ;  lands  of  the  third  quality  shall  compose  the 
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third  class,  shall  be  valued  at  two  dollars,  and  taxed  at  the  rate 
of  one  cent  per  acre."  The  2d  section  provides  that  "  all  non- 
residents, owning  or  claiming  lands  in  this  state,  shall,  either  by 
themselves  or  agents,  enter  the  same  in  the  office  of  the  Audi- 
tor of  Public  Accounts,  particularly  describing  the  land,  and  the 
class  to  which  each  tract  belongs,  accompanied  with  an  affida- 
vit of  such  non-resident,  or  his  agent,  stating  that  such  list  con- 
tains a  true  classification  and  description  of  the  property  there- 
in described,  to  the  best  of  the  deponent's  knowledge  and  belief. 
Such  non-resident  shall  not  be  required  to  list  his  lands  more 
than  once ;  but  the  Auditor  shall  annually  charge  the  lands  de- 
scribed in  such  list,  with  the  taxes,  according  to  the  description 
contained  in  the  same,  until  it  shall  be  listed  in  a  difi'erent  man- 
ner. Every  non-resident  shall  pay  into  the  state  treasury,  on 
or  before  the  first  day  of  August  annually,  the  tax  imposed  upon 
his  land  by  this  act."  The  3d  section  makes  it  the  duty  of  the 
Auditor,  after  the  1st  day  of  August,  in  each  year,  to  make  out 
a  transcript  from  his  books  of  all  lands  owned  by  non-residents, 
on  which  taxes  are  due  and  unpaid,  and  cause  the  same,  togeth- 
er with  a  notice  of  the  time  and  place  of  sale,  to  be  published 
in  some  newspaper  printed  in  the  state.  The  4th  section  re- 
quires the  Auditor  to  sell  the  lands  thus  advertised  on  the  first 
Monday  of  January,  and  convey  the  same  to  the  purchaser. 
The  9th  section  of  the  act  of  the  19th  of  January,  1829,  declares 
the  legal  effect  of  the  Auditor's  deed,  as  before  recited.  The 
2d  section  of  the  act  of  the  1st  of  January,  1831,  repeals  so 
much  of  the  act  of  1827  "  as  authorized  a  class  of  third  rate 
land  for  taxation ;"  and  the  3d  section  requires  the  Auditor  to 
list  lands  for  taxation,  on  the  failure  of  the  owner  so  to  do. 

This  court  decided,  in  the  case  of  Rhinehart  vs.  Schuyler,  2 
Gilman,  4Y3,  that  these  revenue  laws  were  constitutional ;  but 
the  decision  was  put  expressly  on  the  ground  that  a  classifica- 
tion of  the  lands,  in  pursuance  of  their  provisions,  was  a  valua- 
tion within  the  true  intent  and  meaning  of  the  constitution.  It 
necessarily  follows  that  the  listing,  which  includes  a  description 
and  classification  of  the  land,  is  not  only  an  essential  require- 
ment of  the  statute,  but  one  that  cannot  be  dispensed  with  with- 
out invalidating  the  statute.  In  a  double  sense,  it  is  an  indis- 
pensable prerequisite:  ^rst,  to  satisfy  the  plain  demands  of 
the  statute ;  and  second^  to  give   life   and  energy  to   the  statute 
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itself.  To  hold  that  listing  was  unnecessary,  would  be  to  pro- 
nounce the  revenue  laws  unconstitutional  and  void.  If  they 
are  to  have  any  operation,  this  fundamental  requisition  must  be 
observed.  On  it  depends  the  validity  of  all  of  the  subsequent 
proceedings.  It  is  the  lirst  and  most  important  step  in  the  pro- 
ceedings, and  the  basis  of  the  right  to  charge  the  taxes,  and  sell 
the  land  for  the  non-payment  thereof.  The  Auditor  cannot  le- 
gally charge  the  taxes,  or  take  any  steps  towards  their  collection, 
until  the  land  has  been  duly  listed.  The  amount  of  the  tax  de- 
pends on  the  class  to  which  the  land  belongs,  and  that  is  to  be 
determined  by  the  listing.  The  listing  under  these  revenue  laws, 
was  as  essential  as  if  the  constitution  had  in  express  terms  pre- 
scribed it  as  the  proper  mode  of  valuing  lands  for  taxation.  It 
could  no  more  be  dispensed  with  than  can  an  assessment  under 
our  present  revenue  system.  In  every  point  of  view,  listing  was 
a  necessary  prerequisite  to  a  valid  sale  of  the  land.  It  was  de- 
manded by  the  soundest  principles  of  the  common  law,  the 
plainest  dictates  of  justice,  the  positive  directions  of  the  statute, 
and  the  imperative  requirements  of  the  constitution. 

But  it  is  said  that  if  listing  was  indispensable,  the  state,  from 
1821  to  1831,  was  at  the  mercy  of  non-residents,  and  had  no 
power  to  collect  taxes  on  their  lands  except  with  their  consent — 
they  alone  being  authorized  and  required  to  list  them  for  taxa- 
tion. Admit  this  position  to  be  true,  and  it  does  not  help  the 
case.  If  the  revenue  laws  were  so  defective  as  to  produce 
such  a  result,  it  would  not  authorize  a  sale  of  the  lands  of  non- 
residents without  a  previous  classification,  much  less  justify  a 
clear  departure  from  the  requirements  of  the  constitution.  The 
injunctions  of  the  constitution  are  not  to  be  disregarded  because 
the  Legislature  has  failed  to  perform  its  whole  duty.  If  the 
question  was  now  directly  before  us,  we  should  be  inclined  to 
decide  that,  by  a  fair  construction  of  the  revenue  laws,  the  Au- 
ditor had  authority  to  list  lands  for  taxation,  on  the  failure  of 
the  owner  so  to  do.  But  for  the  year  in  question  he  was  ex- 
pressly required  to  list  lands  on  the  default  of  the  owner.  "We 
have  not  the  slightest  hesitation  in  holding,  that  if  there  was  in 
fact  no  listing  of  the  land  in  question,  either  by  the  owner  or 
the  Auditor,  the  sale  was  unauthorized  and  void,  and  no  title 
passed  to  the  purchaser. 
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The  question  then  arises,  whether  the  presumption  raised  by 
the  deed  that  the  land  was  duly  listed  was  rebutted  by  the  de- 
fendant. The  Auditor  swears  that  the  diagram  accompanying 
his  deposition  embraces  all  of  the  evidence  appearing  in  the 
records  and  files  of  his  office  ;  that  the  land  was  listed  for  taxa- 
tion for  the  year  1832,  or  the  four  preceding  years.  This  dia- 
gram, at  most,  only  shows  the  amount  of  taxes  charged  against 
the  land  in  each  of  those  years.  It  fails  to  show  any  classifica- 
tion of  the  land.  The  foundation  of  the  authority  to  charge  and 
collect  the  taxes  is  wanting.  The  act  of  1831  abolished  the 
'third  class,  and  a  new  listing  then  became  necessary.  It  did 
not  follow  that  lands  previously  included  in  the  second  class 
would,  upon  a  new  valuation,  continue  in  the  same  class.  We 
are  at  a  loss  to  conceive  how  a  negative  could  be  more  clearly 
proved  than  was  done  in  this  case.  The  defendant  went  to  the 
office  where  the  listing  was  required  to  be  made,  and  procured 
all  of  the  evidence  there  to  be  found  relating  to  the  matter  ;  and 
that  evidence  fails  wholly  to  show  that  there  was  any  listing  of 
the  land. 

But  put  the  case  on  the  ground  that  a  new  classification  was 
not  really  necessary  after  the  passage  of  the  law  of  1831,  and 
that  the  Auditor  might  still  charge  the  taxes  on  a  previous  list- 
ing, and  we  are  clearly  satisfied  that  the  presumption  was  over- 
thrown.    A  party  is  not  required   to  make  plenary  proof  of  a 
negative  averment.      It  is  enough  that  he  introduces  such  evi- 
dence as,  in  the  absence  of  all  counter  testimony,  will  afford  rea- 
sonable ground  for  presuming  that  the  allegation  is  true ;  and 
when  this  is  done,  the  onics  jprobandi  will  be  thrown  on  his  ad- 
versary.    1  Greenleaf 's  Ev.,  S.  78.     The  defendant  proved  that 
for  the  year  in  question,  and  the  four  preceding  years,  there  had 
been   no  listing  of  the  land;  and  that  nothing  appeared  in  the 
records  and  files  of  the  Auditor's  office,  during  those  years,  in 
the  least  indicating  any  prior  listing.     This  was  amply  sufficient 
to  destroy  the  presumption,  and  transfer  the  burden  of  proof  to 
the  plaintiffs,  and  require  them  to  show  affirmatively  such  a  list- 
ing of  the  land  as  authorized  the  Auditor  to  charge  the  taxes, 
and  enforce  their  collection.     This  is  a  much  stronger  case  than 
that  of  Calder  vs.  Rutherford,  3  Broderip  and  Bingham,  302. 
There  the  defendant  agreed  to  pay  the  plaintiff  one  hundred 
pounds  if  he  would  not  consign,  for  one  year,  directly  or  indi- 
56 
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recti  J,  any  repacked  herrings  to  the  London  market,  and,  in 
particular,  to  the  honse  of  J.  &  A,  Millar.  In  an  action  to  re- 
cover the  one  hundred  pounds,  the  plaintiff  proved  that  he  did 
not  consign,  during  the  year,  any  repacked  herrings  to  the  house 
of  J.  &  A.  M.  For  the  defendant  it  was  objected,  that  the  plain- 
tiff's proof  was  insufficient,  and  that  he  should  have  called  his 
clerk  to  show  that  no  herrings  were  consigned  to  the  London 
market  generally.  But  the  Court  refused  to  set  aside  a  ver- 
dict for  the  plaintiff  on  this  testimony,  because  "some  evidence 
was  given  in  proof  of  the  negative  averment,  and  that  threw  it 
on  the  other  party  to  go  farther." 

It  is  insisted  that  the  Auditor  was  not  required  to  keep  books, 
or  preserve  the  evidence  of  the  listings  of  land  for  taxation. 
The  revenue  laws  did  not  in  express  terms  require  that  to  be 
done,  but  such  was  the  evident  intention  of  the  Legislature.  It 
was  necessary  from  the  nature  of  the  office,  and  the  character 
of  the  duties  cast  upon  the  Auditor.  The  laws  recognize  the 
existence  of  books  in  the  offics,  and  require  the  performance  of 
duties  that  render  the  keeping  of  them  indispensable.  It  is 
made  the  duty  of  the  Auditor  to  procure  abstracts  from  the  sev- 
eral land  offices  of  all  lands  entered  therein;  to  cause  maps  to 
be  made  of  the  several  counties  in  which  taxable  lands  are  sit- 
uated ;  to  furnish  each  county  with  a  book  containing  a  descrip- 
tion of  every  tract  of  land  within  the  county,  designating  such 
as  are  reserved  for  school,  seminary  and  saline  purposes,  and 
stating,  as  to  each  tract  entered,  the  name  of  the  patentee  and 
present  owner,  and  whether  belonging  to  residents  or  non-resi- 
dents ;  to  charge  taxes  annually  on  the  lands  owned  by  non-resi- 
dents ;  to  make  transcripts  from  his  books  of  the  lands  to  be  ad- 
vertised for  sale ;  to  allow  redemptions  from  sales,  and  file  the 
evidence  of  the  right  to  redeem;  and  "the  books  and  records 
belonging  to  the  office  of  the  Auditor  of  Public  Accounts  shall 
be  sufficient  evidence  to  prove  the  sale  of  any  tract  of  land  for 
taxes,  or  the  redemption  of  the  same,  or  the  payment  of  taxes 
thereon."  These  references — and  many  others  might  be  made — 
clearly  show  that  books  were  necessary,  and  that  the  keeping  of 
them  was  designed  by  the  Legislature.  The  listing  of  land  by 
the  owner  was  required  to  be  made  in  writing,  and  verified  by 
affidavit,  and  it  was  the  duty  of  the  Auditor  to  preserve  the  pa- 
pers as  part  of  the  files  of  his  office.      When  land  was  classified 
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by  the  Auditor,  on  the  default  of  the  owner,  he  was  bound  to 
preserve  the  evidence  of  his  acts  by  proper  entries  in  his  books. 
If  he  neglected  his  duties  in  these  respects,  it  might  increase  the 
difficulty  of  proving  the  listing,  but  would  constitute  no  legal 
excuse  for  omitting  to  make  the  proof  altogether.  It  would  not 
relieve  the  plaintiffs  from  the  necessity  of  proving  the  listing  in 
some  legitimate  way.  If  the  evidence  of  the  listing  was  not 
preserved  in  the  records  or  files  of  the  office,  they  should  be 
allowed  to  prove  a  compliance  with  the  provisions  of  the  statute 
by  the  best  evidence  of  which  the  nature  of  the  case  is  sus- 
ceptible. 

The  presumption  that  the  land  had  been  duly  listed  for  taxa- 
tion was  rebutted  by  the  defendant;  and  the  plaintiffs  failing  to 
prove  affirmatively  a  legal  listing,  they  were  not  entitled  to  re- 
cover. The  pro  forma  decision  of  the  Circuit  Court  was  there- 
fore erroneous,  and  its  jugdment  must  be  reversed,  with  costs, 
and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 


Jonathan  A.  Scarkitt,  plaintiff  in  error,  vs.  Sarah  Ann  Chap- 
man, defendant  in  error. 

Error  to  Madison. 

The  precept  under  which  the  sheriff  makes  sale  of  lands  for  the  non-payment  of  taxes,  need 
not  run  in  the  name  of  the  people. 

This  was  an  action  of  debt,  brought  by  defendant  in  error 
under  the  statute  to  recover  penalties  for  cutting  trees.  The 
defendant  below  admitted  the  cutting  and  carrying  away  of  the 
trees  at  the  time  and  place  mentioned  in  the  declaration,  and 
the  only  question  contested  was,  whether  the  plaintiff  below  had 
a  good  title  in  fee  simple  to  the  land  on  which  the  timber  was 
cut. 

It  was  agreed  that  one  Robert  "W.  Finch,  under  whom  the  de- 
fendant below  claimed  title,  was  the  owner  in  fee  simple  of  the 
land  on  which  the  trees  were  cut,  at  the  time  the  same  was  sold 
for  the  non-payment  of  taxes.     Whereupon  the  plaintiff  below, 


444  SPRINGFIELD. 


Scarritt  m.  Chapman. 


to  prove  the  tax  title  of  the  person  under  whom  she  claimed, 
offered  in  evidence  a  judgment  against  the  land  in  the  declara- 
tion mentioned,  for  taxes  rendered  in  the  Madison  Circuit  C  urt, 
A.  D.  1845.  The  plaintiff  then  offered  to  read  in  evidence  the 
process  upon  which  the  land  was  sold,  and  which  was  issued  on 
said  judgment.  The  defendant  objected  to  the  reading  of  this, 
because  such  process  did  not  run  in  the  name  of  the  people, 
and  because  it  was  not  directed  to  the  sheriff  of  Madison  coun- 
ty. Thereupon  plaintiff's  counsel  moved  to  amend  said  pro- 
cess, by  adding  to  the  beginning  of  said  process,  the  words 
"  The  People  of  the  state  of  Illinois  to  the  sheriff  of  Madison 
county — Greeting ;"  which  motion  was  allowed,  and  said  amend- 
ment was  accordingly  made  (a).  The  plaintiff  below  then  offered 
in  evidence  a  deed  for  the  land  in  the  declaration  mentioned, 
from  the  sheriff  of  Madison  county  to  one  Chapman,  under  and 
by  virtue  of  the  sale  made  on  said  process ;  and  also  a  deed 
from  said  Chapman  to  the  said  plaintiff ;  which  being  all  the  evi- 
dence offered,  the  Court,  Underwood,  Judge,  presiding,  at  the 
March  term,  1849,  found  for  the  plaintiff,  and  rendered  judg- 
ment against  the  defendant  below  for  eight  dollars,  and  costs. 
Thereupon  said  defendant  sued  out  this  writ  of  error,  and  as- 
signs for  error,  the  allowing  of  the  amendment,  and  that  the 
process  under  which  the  land  was  sold  was  void,  because  it  did 
not  run  in  the  name  of  the  people. 

Levi  Davis  and  IN'elson  G.  Edwards,  for  plaintiff  in  error. 

Wm.  Martin,  for  defendant  in  error. 

Opinion  by  Treat,  C.  J.: 

The  only  question  in  this  case  is  whether  the  precept,  under 
which  the  sheriff  makes  sale  of  lands  for  the  non-payment  of 
taxes,  must  run  in  the  name  of  the  people  of  the  state  of  Illi- 
nois. The  precise  question  was  before  the  Court  in  the  case  of 
Curry  vs.  Hinman,  ante,  420 ;  and  it  was  there  held  that  the 
precept  is  not  process,  within  the  meaning  of  the  constitution, 
and  need  not,  therefore,  run  in  the  name  of  the  people.  The 
Circuit  Court  having  so  decided,  its  judgment  will  be  affirmed, 
with  costs. 

Judgment  q^med. 

(o)  Pitkin  VB.  Yaw,  IS  111.  R.,  253. 
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Jerome  Sweezey,  appellant,  vs.  Abiel  Chandlejr,  et  al.,  appel- 
lees. 

Appeal  from  Henderson. 

An  assignee  of  a  judgment,  under  our  statute  giving  the  right  of  redemption  of  realty  sold 
under  an  execution  to  judgment  creditors,  within  fifteen  months  after  sale,  is  in  contem- 
plation of  law  a  judgment,  creditor,  and  as  such  is  entitled  to  redeem. 

When  real  estate  was  sold  under  an  execution  issued  on  the  second,  in  point  of  time,  of 
three  judgments,  and  afterwards  an  execution  was  issued  on  the  oldest  of  the  three 
judgments,  and  levied  upon  the  same  real  estate  which  was  sold,  held  that  the  purchaser 
under  the  execution  issued  upon  the  second  judgment,  neglecting  to  redeem  within 
twelve  months  of  the  sale,  under  the  execution  on  the  oldest  judgment,  was  precluded 
from  redeeming  as  a  judgment  creditor,  inasmuch  as  by  his  sale  under  his  execution, 
he  was  no  longer  a  judgment  creditor.  Held,  also,  that  the  creditor  holding  the  junior 
of  the  three  jtjdgments,  liad  the  right  of  redemption  under  the  sale  on  the  execution  is- 
sued on  the  oldest  judgment,  without  having  redeemed  from  the  sale  on  the  execution 
issued  on  the  second  of  said  jixdgments.  Held,  also,  that  the  title  acquired  by  reiiempiion 
under  the  sale  on  the  execution  issued  on  the  oldest  judgment,  would  hold  said  realty  in 
preference  to  the  purcliaser  under  the  sale  made  on  the  execution  issued  on  the  second 
judgment. 

Under  our  statute,  it  is  not  essential  that  a  judgment  should  be  a  lien  upon  the  estate,  in 
order  to  authorize  the  judgment  creditor  to  redeem  Irom  a  previous  sale. 

This  was  an  action  in  ejectment,  submitted  to  the  Judge  of 
the  Henderson  Circuit  Court,  upon  the  following  agreed  state 
of  facts : 

The  action  was  brought  to  recover  lot  fourteen  and  the  east 
half  of  lot  fifteen,  in  block  sixtj-eight,  in  the  town  of  Oquaw- 
ka,  in  said  county. 

It  was  agreed  that  the  plaintifi*  showed  on  the  trial  the  follow- 
ing title,  to- wit,  a  judgment  in  the  Circuit  Court  of  Warren 
county,  rendered  on  the  13th  l^ovember,  A.  D.  1843,  in  favor  of 
J.  B.  Camden,  et  al.,  against  John  Hari-is,  for  the  sum  of 
$2,103;  a  sale  on  the  15th  day  of  August,  1844,  of  said  lots,  to 
the  plaintifls  below,  upon  an  execution  issued  on  said  judgment 
from  the  Circuit  Court  of  Warren  county,  and  a  deed  from  the 
sheriff,  made  on  the  18th  day  of  August,  1846;  and  that  said 
judgment,  levy  and  sale  were  in  all  respects  regular.  It  was 
agreed  that  the  defendant  below  showed  on  the  trial  the  following 
title,  to  wit,  a  judgment  against  the  said  John  Harris,  rendered 
on  the  27th  May,  1 842,  and  a  sale  by  virtue  thereof  on  the  9th 
day  of  August,  1845,  to  one  Henry  Jennings,  of  the  lots  in  con- 
troversy, upon  an  execution  dated  ITth  July,  1845,  issued  from 
the  Circuit  Court  of  Henderson  county;  also,  a  judgment  in 
the  Henderson  Circuit  Court  in  favor  of  Martin  Thayer  against 
the  said  John  Harris,  rendered  June  3,  1844,  and  an  assignment 
of  the  same  to  Charles  M.  Harris,  on  the  12th  February,  1846  ; 
also,  an  execution,  in  due  form  of  law,  on  said  judgment,  dated  6th 
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November,  1846,  directed  to  the  sheriff  of  Henderson  county, 
and  a  certificate  of  redemption,  which  redemption  was  made  by 
virtue  of  said  judgment  and  execution ;  also  a  levy  of  said  ex- 
ecution, in  due  form  of  law,  on  said  lots,  and  a  sale  of  said  lots 
by  the  sheriff,  by  virtue  of  said  execution,  to  the  said  Charles 
M.  Harris,  on  the  22d  January,  1847;  also  a  deed  in  due  form 
of  law,  from  the  sheriff  of  Henderson  county  to  said  Charles 
M.  Harris,  for  said  lots,  dated  24th  March,  1847,  executed,  by 
virtue  of  the  sale  to  him,  on  the22d  January,  1847. 

It  was  admitted  that  executions  were  issued  upon  all  the  afore- 
said judgments,  within  a  year  and  a  day  of  the  rendering  of 
each.  It  was  admitted  that  the  levy  made  on  the  execution,  in 
favor  of  Camden  et  al.^  was  duly  recorded  in  Henderson  county. 
It  was  also  agreed,  that  possession  of  the  defendant  below  was 
under  one  Charles  M.  Harris,  and  that  plaintiffs  and  defendant 
claim  title  from  John  Harris,  the  father  of  Charles  M.  Harris. 

Upon  this  agreed  case.  Purple,  Justice,  found  against  the  de- 
fendant, and  rendered  judgment  accordingly,  at  May  term,  1849. 
Defendant  below  appealed,  and  assigns  for  error,  the  judgment 
against  him,  and  in  deciding  that  he  had  no  right  to  redeem  from 
the  sale,  and  the  judgment  in  favor  of  Hughes. 

Williams  &  Lawrence,  for  appellant- 

Bkowning  &  BusHNELL,  for  appellees. 

Opinion  by  Mr.  Justice  Catox  : 

The  decision  of  this  case  involves  a  construction  of  our  stat- 
utes authorizing  judgment  creditors  to  redeem.  The  premises 
in  controversy  are  situated  in  Henderson  county,  and  originally 
belonged  to  J.  Harris,  against  whom  three  judgments  were  ob- 
tained. The  first  was  recovered  by  Hughes,  in  the  Henderson 
Circuit  Court,  on  the  27th  of  May,  1842.  The  second  was  in 
the  Warren  Circuit  Court  in  favor  of  the  Chandlers,  and  re- 
covered on  the  13th  of  November,  1843 ;  and  the  third  was  in 
favor  of  Thayer,  and  recovered  in  the  Henderson  Circuit  Court 
on  the  3d  of  June,  1844.  Kn  execution  was  issued  on  the 
second  judgment,  which  was  levied  on  the  premises  in  question, 
and  a  certificate  of  the  levy  filed  with  the  recorder  of  Hender- 
son county,  on  the  20th  of  November,  1843,  and  the  premises 
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sold,  on  the  16th  of  August,  1844,  to  the  plaintiffs  below,  who 
obtained  a  sheriff's  deed  on  the  18th  of  Februarj'-,  1846.  On 
the  ITth  of  July,  1845,  the  plaintiff  in  the  senior  judgment  is- 
sued an  execution,  which  was  levied  on  the  same  premises,  and 
under  which  they  were  sold  to  Jennings  on  the  9th  of  August, 
1845.  On  the  12th  of  February,  1846,  Thayer,  the  plaintiff  in 
the  youngest  judgment,  assigned  the  same  to  C.  M.  Harris,  who, 
on  the  6th  of  November,  1846,  issued  an  execution,  and  on  the 
same  day  redeemed  from  the  sale  under  the  oldest  judgment, 
and  levied  his  own  execution  upon  the  same  premises,  under 
which  they  were  again  sold,  and  he  became  the  purchaser  on 
the  22d  of  January,  184Y,  and  took  a  sherift^'s  deed  on  the  24th 
of  March  following. 

The  question  is,  had  the  assignee  of  the  youngest  judgment 
a  right  to  redeem  from  the  sale  under  the  senior  judgment,  and 
thus  cut  out  or  overreach  the  title  acquired  under  the  second 
judgment.  The  levy  under  the  second  judgment  was  prior  to 
the  date  of  the  youngest  judgment,  which,  however,  become  a 
lien  upon  the  premises  before  the  sale  under  that  levy,  but  from 
that  sale  no  redemption  was  ever  attempted.  The  redemption 
from  the  sale  under  the  senior  judgment,  by  the  assignee  of  the 
youngest  judgment,  v\as  after  the  expiration  of  twelve  months 
and  before  the  expiration  of  fifteen  months  from  the  date  of  that 
sale.  The  purchasers  under  the  first  sale  never  redeemed  the 
premises  from  either  the  sale  under  the  oldest  or  the  youngest 
judgment.  By  the  sale  under  the  second  judgment  that  became 
satisfied,  and  the  plaintifts  ceased  to  be  judgment  creditors,  and 
became  purchasers,  and  as  such  alone  had  they  a  right  to  re- 
deem from  the  sale  under  the  senior  judgment.  Hence  their 
right  of  redemption  was  i^one,  and  the  title  which  they  had  ac- 
quired irrevocably  lost,  at  the  expiration  of  the  twelve  months, 
although  they  have  still  a  right  to  insist  upon  their  title  until  a 
better  one  is  legally  obtained  under  the  senior  judgment,  and 
therefore  they  contest  the  right  of  the  assignee  of  the  youngest 
judgment  to  redeem  from,  and  thus  acquire  a  title  under  the  old- 
est judgment. 

By  section  14,  chapter  57,  E.  S.,  it  is  provided  that  "after 
the  expiration  of  twelve  months,  and  at  any  time  before  the  ex- 
piration of  fifteen  months,  from  the  sale  of  any  lands  or  tene- 
ments under  the  provisions  of  the  preceding   sections  hereof, 
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it  shall  be  lawful  for  any  judgment  creditor  to  redeem  the  same 
in  the  manner  following."  The  section  then  directs  the  same 
course  to  be  pursued  which  was  followed  in  this  case.  The 
sixteenth  section  provides  that  "  any  judgment  creditor  or  credi- 
tors may  redeem  the  whole  or  any  part  or  portion  of  the  lands 
or  tenements  previously  sold  upon  execution."  The  twenty- 
second  section  provides  that  it  shall  be  the  duty  of  the  sheriff, 
when  a  redeeming  creditor  shall  be  entitled  to  a  deed,  "  to  ex- 
ecute a  deed  to  such  creditor  as  the  original  purchaser,  and  such 
deed  shall  be  as  valid  and  effectual  in  law  as  if  such  creditor 
had  been  the  original  purchaser"  {a). 

Two  objections  are  urged  why  the  defendant  below  was  not 
authorized  to   redeem :    first,  because   the   statute  does  not  au- 
thorize an  assignee  of  a  judgment  to  redeem ;  and  second,  that 
the  lien  of  the  youngest  judgment  was  extinguished  by  the  sale 
and  expiration    of  the   time   of  redemption,   under  the  second 
judgment,  and  that  without  such  lien  he  had  no  right  to  redeem. 
The  first  objection  is  answered  by  the  case  of  Yan  Eensalaer  vs. 
Sherifi^,  &c.,  1  Cowen,  443,  where  it  w^as  held  that  the  assignee 
of  a  judgment  was  a  judgment  creditor  in  contemplation  of  law, 
and  as  such  entitled  to  redeem.     This  decision  was  made  before 
the  statute  of  New  York  authorized,  in  terms,  such  assignee  to 
redeem,  and  is  an  authority  directly  in  point,  with  the  reasoning 
of  which  we  are  satisfied.     In  support  of  the  second  objection, 
numerous  decisions  of  the   Supreme  Court  of  New  York  have 
been  referred  to,  the  facts  of  some  of  which  are,  as  to  this  ques- 
tion, precisely  analagous  to  the  facts  of  this  case,  where  it  has 
been  held  that  the  right  of  the  youngest  judgment  creditor  had 
been  cut  ofi"  by  the  sale  under  the  intermediate  judgment.     £'x 
parte  Stevens,  4  Cowen,   133.     But  the  decisions  to   which  we 
have  referred  are  all  put  expressly  upon  the  ground   that  the 
judgment  creditor  claiming  to  redeem  had  lost  his  lien  upon  the 
premises.     By  the  New  York  statute  a  lien  is  expressly  requir- 
ed, but  by  ours  it  is  not.     Now,  do  they  both  mean  the  same 
thing  ?     That  is  the  question.     Our   statute,  and  that  of  New 
York  making  judgments  liens  upon  the  defendant's  real  estate, 
are  alike,  except  as  to  the  duration  and  territorial  extent  of  the 
liens  created.     Both   create   liens  upon  the  lands  of  defendants, 
but  after  a  limited  time  the  liens  shall  cease  as  against  hona  fide 
purchasers  and  subsequent  incumbrances.     See  K.  S.  111.,  chap- 

(a)  Iiamb  vs.  Richards,  43  111.  R.,  315,  cases  cited. 
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57,  sections  1  and  2  ;  R,  S.  JST.  T.,  Part  3,  chap.  6,  sec.  3.     But, 
as  before  remarked,  their  statute  authorizing  judgment  creditors 
to  redeem,  differs  very  widely  from  ours,  for  that  requires  that 
the  decree  or  judgment  "  shall  be  a  lien  and  charge  upon  the 
premises  sold,"  while  ours  authorizes  "  any  judgment  creditor  " 
to  redeem.     We  do  not  feel  authorized  to  add  to  our  statute  the 
substantive  and  important  requirement  which  is  omitted  here, 
and  inserted   there.     Should  we  construe  our  statute  like  that 
of  New  York,  and  allow  no  judgment  creditors,  but  those  whose 
judgments    are  hens  upon    the  premises    sold,  to   redeem,    we 
should  cut  off  the  right  of  redemption  to  creditors  whose  judg- 
ments are  m  other  counties  than  that  in  which  the  land  lies  ;  for 
in  this  state  the  liens  of  judgments  do  not  extend  beyond  the 
counties  in  which  they  are  rendered.      It  may  be  answered  that 
such   judgment  creditors    may  take  their    executions  into    the 
foreign  counties,  and  by  making  a  levy  entitle  themselves  to  the 
right   of   redemption.      But  this  is  not  so,  for  they  could  not 
thereby  make  their  judgments  liens.     No  lien  is  created,  even 
by  the  actual  levy  of  such  an   execution,  nor  does  such  levy  be- 
come effectual  as  to  creditors  and  hona  fide  purchasers,  as  we 
shall  presently  see,  until  a  certificate  of  the  levy  is  filed  with  the 
recorder.      In  such  a  case  it  would  be  the  levy  and  filing  of  the . 
certificate  that  would  create  the  lien  (if  it  may  be  so  called), 
and  not  the  judgment ;  and  to  the  former  alone  would  the  title 
relate  back.     There  was,  then,  a  most  substantial  reason  why 
the  legislature  should  not  make  the  right  of  redemption  depend 
upon  the  existence  of  a  lien  created  by  the  judgment.     When, 
as  in  this  state,  judgments  are  only  docketed  in  the  counties 
where  they  are  rendered,  the  lien  could  not  be  extended  beyond 
the    county,  else  no    person  could    safely  purchase  real  estate 
without  examining  the  records  of  judgments  of  every  county  in 
the  state ;  and  yet  to  allow  the  right  of  redemption  only  to  judg- 
ment creditors  within  the  county,  would  not  be  affording  the 
full  measure  of  rehef  contemplated.      The  object  of  the  legisla- 
ture in  allowing  judgment  creditors  to  redeem,  was  to  prevent 
a  sacrifice  of  the  defendant's  estate,  and  to  make  it  pay  as  many 
of  his  debts  as  possible ;  and   to  allow  as  many  of  his  judgment 
creditors  as  could,  to   secure  the  payment  of  their  judgments, 
by  making  an  advance,  which   the  defendant  could  not  or  would 
not  make  himself.     When  this  beneficial  purpose  can  be  effected, 
57 
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without  injury  to  the  rights  of  others,  it  should  be  allowed,  so 
far  as  the  provisions  of  the  statute  will  fairly  authorize  it. 

The  twenty-fifth  section  of  the  act  provides,  that  when  an 
execution  is  issued  to  a  foreign  county,  and  is  levied  on  lands, 
the  sheriff  shall  make  and  file  in  the  recorder's  office  a  certifi- 
cate of  the  levy,  "  and  until  the  filing  of  such  certificate  such 
levy  shall  not  take  eff'ect  as  to  creditors  and  I>07ia  fide  purcha- 
sers without  notice."  This  shows  that  a  judgment  in  another 
county  never  can  become  a  lien,  although  the  levy  may  "  take 
effect."  But  should  we  adopt  the  New  York  statute,  and  then, 
to  help  it  out,  hold  that  by  filing  the  certificate  of  the  levy  the 
judgment  become  a  lien  from  that  date,  the  difficulty  would  be 
but  partially  removed.  For  then  a  creditor  with  a  judgment  in 
another  county,  prior  to  the  Chandler  judgment,  or  even  senior 
to  that  of  Hughs,  would  be  cut  ofi'  from  redeeming  from  the 
sale  under  the  latter  altogether ;  for  he  could  not  have  levied 
his  execution  for  the  purpose  of  redeeming  until  after  twelve 
months  from  the  date  of  the  sale,  for  before  that  time  a  judg- 
ment creditor  would  have  no  right  to  redeem,  aud  after  that 
time  had  expired  the  title.under  the  Chandler  judgment  had  be- 
come perfect,  and  hence  his  levy  could  never  take  effect,  for 
then  the  judgment  debtor  had  no  estate  left  upon  which  it  could 
operate,  and  so  no  lien  could  ever  be  created  under  the  judg- 
ment. 

Suppose,  in  this  case,  that  the  premises  had  not,  upon  the 
first  sale,  sold  for  enough  to  satisfy  the  second  judgment,  the 
Chandlers  would  still  have  been  judgment  creditors  as  to  the 
portion  of  their  judgment  which  was  unsatisfied  ;  3-et,  by  the  sale, 
the  entire  lien  of  that  judgment  upon  the  premises  would  have 
been  lost,  as  was  decided  in  ex  parte  Stevens,  above  referred 
to,  and  hence,  according  to  the  New  York  rule,  their  right  of 
redemption  as  judgment  creditors  was  gone  with  it.  They  could 
only  have  redeemed  as  purchasers,  and  within  twelve  months 
from  the  date  of  the  sale  under  the  senior  judgment.  It  would 
have  been  the  same  thing  under  their  statute  if  a  third  person  had 
purchased  and  acquired  a  title  under  the  first  sale ;  and  yet,  if 
such  purchaser  had  allowed  the  twelve  months  to  expire  with- 
out redeeming,  we  can  see  no  good  reason  why  the  Chandlers 
ought  not  to  be  allowed  to  redeem,  and  thus  secure  the  pay- 
ment of  the  balance  due  on  their  judgment.     The  purchaser  at 
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their  sale  who,  although  he  had  the  first  right  to  redeem,  having 
neglected  to  avail  himself  of  it,  could  not  complain,  for  he  could 
not  be  prejudiced,  and  the  purchaser  under  the  senior  judgment 
would  have  no  more  right  to  complain  than  as  if  there  had  been 
no  sale  under  the  second  judgment,  for  by  that  sale  his  rights 
were  not  diminished,  nor  should  they  be  augmented.  All  the 
reasons  which  could  be  urged  in  support  of  the  right  of  the 
Chandlers  to  redeem,  for  the  unsatisfied  portion  of  their  judg- 
ment, apply  with  equal  force  in  favor  of  the  right  of  the  junior 
judgment  ci'editor  to  redeem,  in  this  case.  They  would  be  judg- 
ment creditors,  and  so  was  he.  His  lien  had  been  extinguished, 
and  so  was  theirs.  Harrison  vs.  Deggert,  8  John.,  393 ;  ex 
parte  Stevens,  4  Cowen,  133.  Their  claim  would  be  no  more 
meritorious  than  his.  Both  would  be  equally  within  the  words 
of  the  statute. 

It  was  urged,  with  great  apparant  plausibility,  that  before  the 
execution  on  Hughs'  judgment  was  levied  on  these  premises, 
they  had  ceased  to  be  the  "lands,  tenements  or  real  esstate"  of 
the  judgment  debtor,  by  the  sale  under  the  Chandler  judgment, 
and  that  it  is  only  where  the  defendant's  estate  has  been  sold, 
and  there  is  some  interest  of  the  defendant  upon  which  the  re- 
deeming creditor's  execution  can  be  levied,  and  the  latter  is 
authorized  to  redeem  and  again  sell  the  premises.  But  it  was 
satisfactorily  answered,  that  the  judgment  creditor  can  never  re- 
deem until  the  judgment  debtor's  rights  are  entirely  gone,  by  the 
expiration  of  the  twelve  months  within  which  he  might  have  re- 
deemed. The  redemption,  therefore,  is  never  of  the  defendant's 
present  estate,  nor  is  the  sale  under  the  junior  judgment  of  the 
defendant's  interest.  The  whole  proceeding  is  the  exercise  of 
a  statutory  right,  which  has  been  provided  as  well  for  the  bene- 
fit of  the  judgment  creditors  generally  as  of  the  debtor.  But 
the  words  of  the  act  authorizing  the  redemption,  as  well  as  the 
whole  scope  and  intention  of  the  law,  answer  the  objection. 
The  fourteenth  section  authorizes  any  judgment  creditor  to  re- 
deem "  from  the  sale  of  any  lands  or  tenements  under  the  pro- 
visions of  the  preceding  sections,"  &c.  The  generality  of 
these  words  would  seem  to  make  it  immaterial  whether  the 
creditor  had  any  remaining  interest  in  the  premises  or  not. 

The  New  York  Courts  have  given  their  statute  a  most  liberal 
construction,  so  as  to  extend  the  right  of  redemption  as  far  as 
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possible,  {ex  parte  Perry  Iron  Co.,  Y  Cowen,  540,)  and  we 
should  not  deny  the  right  to  the  party  whose  case  is  within  the 
words  of  the  act  and  the  manifest  objects  of  the  law  {a).  The  ques- 
tion undoubtedly  is  an  important  one,  as  calling  upon  us,  for  the 
first  time,  to  construe  a  statute  which  must  exercise  so  import- 
ant an  influence  over  the  right  of  parties.  It  may  be  that  cases 
may  arise  in  which  it  will  be  necessary  to  limit  the  very  general 
expressions  of  this  act,  but  this,  we  are  clear,  is  not  such  a  case. 
We  do  not  wish  to  be  understood,  however,  as  deciding  any 
thing  beyond  the  case  before  us. 

The  judgment  of  the   Circuit  Court  is  reversed,  with  costs, 
and  the  cause  remanded. 

Judgment  reversed. 


Seth  Austin,  administrator  of  Elijah  Austin,  plaintiif  in  error, 
vs.  The  Peoele  of  the  state  of  Illinois,  for  the  use  of 
Nancy  Burr,  et  al^  defendants  in  error. 

Error  to  Edgar. 

In  an  action  on  a  bond,  the  jury  must  find  as  well  the  amount  of  the  debt  as  the  damages, 
and  the  proper  judgment  is,  that  the  plaintiff  recover  the  amount  of  debt  found  to  be  dis- 
charged by  the  payment  of  the  damages  and  costs. 

This  was  an  action  of  debt,  brought  by  the  defendants  in  er- 
ror against  Austin,  on  a  guardian's  bond.  The  penalty  of  the 
bond,  as  described  in  the  declaration,  was  $600.  The  cause 
was  heard  at  the  May  term,  1845,  of  the  Edgar  Circuit  Court. 
The  jury  found  the  defendant  guilty,  and  assessed  the  plaintiffs' 
damages  at  $636  4Y.  The  plaintiffs,  at  that  term,  remitted 
$36  47,  and  judgment  was  rendered  for  $600  debt,  and  $600 
damages.  The  damages  laid  in  the  declaration  were  $500. 
Defendant  pleaded  non  est  factum  and  nil  debet.  At  the  suc- 
ceeding October  term,  the  plaintiffs  remitted  a  further  sum  of 
one  hundred  dollars. 

S.  T.  Log  AN  and  C.  Emeeson,  for  plaintiff  in  error. 

Lincoln  &  Heendon,  for  defendants  in  error. 

(a)    Phillips  vs.  Demoss,  14  111.  R.,  413. 
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Opinion  by  Treat,  C.  J.: 

The  cases  of  Frazier  vs.  LaugLlin,  1  Oilman,  347,  and  Hinck- 
ley ■vs.  West,  4  Gilman,  136,  are  directly  in  point,  and  decisive 
of  this  case  (a).  The  debt  was  not  admitted  by  the  pleadings.  It 
was,  therefere,  the  duty  of  the  jury  to  have  found  as  well  the 
amount  of  the  debt  as  the  damages.  This  is  regarded  as  a  mat- 
ter of  substance,  and  not  of  form.  The  proper  judgment  for 
the  plaintiff  in  such  an  action  is,  that  he  recover  the  amount  of 
the  debt  found  by  the  jury,  to  be  discharged  by  the  payment  of 
the  damages  and  costs.  The  verdict  was  not  broad  enough  to 
sustain  such  a  judgment. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Judgment  reversed. 


Albert  Tibbetts,   appellant,   vs.  Jeremiah   Job,  et  al.^  appel- 
lees. 

Appeal  front  Madison. 

If  a  party  rebuts  the  presumption  arising  from  the  Auditor's  deed,  that  land  sold  for  taxes 
has  been  duly  listed,  the  party  claiming  under  such  deed  must  prove,  affirmatively,  that 
the  revenue  laws  in  relation  to  the  listing  of  lands  for  taxation  have  been  complied  with. 

A  listing  of  lands  in  one  class  did  not  authorize  the  Auditor  to  charge  the  land  with  taxes 
in  a  different  class.  The  classification  of  the  land  was  the  basis  of  the  right  to  charge 
and  collect  the  taxes,  and  that  must  be  strictly  pursued  (6). 

This  was  an  action  of  ejectment,  brought  in  the  Madison  Cir- 
cuit Court,  to  recover  the  south  fractional  half  section  thirty- 
three,  in  township  five  north,  range  nine  west,  of  said  county. 

The  cause  was  heard  before  Underwood,  Judge,  and  a  jury, 
at  August  term,  1849,  of  said  Court.  The  jury  found  for  the 
defendants,  a  motion  for  a  new  trial  was  denied,  and  the  plaintiff 
below  brings  the  cause  to  this  Court,  upon  the  following  agreed 
state  of  facts : 

Plaintiff,  to  sustain  his  case,  introduced  a  deed  from  the  Au- 
ditor to  John  Dement,  of  date  January  24,  1835,  reciting  the 
sale  of  said  land  for  the  sum  of  three  dollars  and  fifty-one  cents, 
the  amount  of  tax  for  the  year  1832,  with  interest  and  costs.  It 
was  admitted  by  defendants,  that  plaintiff  connected  himself 
with  Dement's  title  for  eleven-thirteenths  of  said  land,    except- 

(a)  Ante,  431. 

(6)  PuUiam  vs.  Personeau,  23  111.  R.,  93;  Odell  vs.  Hole,  25  111.  R.,  208;  Store  vs.  People,  25 
111.  R.,  602. 
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ing  forty  acres  to  be  taken  off  the  east  side  of  said  land,  which 
plaintiff  did  not  claim.  Defendants  admitted  possession,  claim- 
ing title  to  the  whole  of  the  land  at  the  time  of  suit  brought. 

The  defendants  then  offered  in  evidence  the  deposition  of 
Thomas  H.  Campbell,  contained  in  the  record  of  this  case,  when 
before  the  Supreme  Court  at  its  December  term,  1848,  together 
with  the  diagrams  from  the  Auditor's  office,  thereto  attached ; 
to  the  admission  of  which  in  evidence  to  the  jmy  the  plaintiff 
objected.  Objection  overruled,  and  deposition  read.  The  plain- 
tiff" at  the  time  excepted  to  the  decision  of  the  court.  It  was 
agreed  by  the  parties  that  the  depositions  contained  in  the  re- 
cord, heretofore  before  the  Supreme  Court,  might  be  referred  to, 
and  taken  as  part  of  this  record. 

Deposition  of  TJiomas  H.  Carupbell. — I  am  Auditor  of  Pub- 
lic Accounts — have  held  the  office  since  March,  1846 — was 
clerk  in  said  office  from  February,  1843,  to  March,  1846. 
The  land  in  controversy  was  entered  in  the  book  containing 
a  list  of  the  district  lands  subject  to  taxation  from  the  year  1828 
to  1834,  as  appears  from  the  diagram  marked  A,  and  taxed  as 
is  therein  represented.  Diagram  A  is  correctly  copied  from  the 
tax  book  in  my  office,  and  contains  everything  in  said  book  re- 
lating to  said  land.  There  is  no  heading  to  any  of  the  columns 
of  said  book,  except  for  the  year's  tax,  as  is  shoM^i  in  the  dia- 
gram. The  first  entry  in  the  diagram  is  copied  from,  and  is  the 
first  entry  on  page  177,  of  said  book.  This  land  is  not  listed 
in  any  other  book  for  taxation,  from  the  year  1828  to  1834.  It 
no  where  appears  in  said  book  that  said  land  was  classed  or 
listed  as  first,  second  or  third  rate,  unless  the  figure  (1,)  in  the 
ninth  column  of  the  diagram  marked  A,  checked  with  red 
ink,  denotes  the  rate  or  class. 

Cross- Examination. — The  figures  204,  immediately  succeed- 
ing the  figure  (1,)  in  the  ninth  column  of  diagram  A,  refer  to 
page  204  of  Non-resident  Land  Book  C,  as  will  more  fully  ap- 
pear by  diagram  marked  B.  Diagram  B  is  a  correct  copy 
from  book  C,  page  204,  so  far  as  relates  to  the  tracts  of  land 
therein  described.  The  headings  to  the  columns,  as  represen- 
ted by  diagram  B,  are  the  same  as  in  book  C,  except  that  in 
said  book  the  name  of  land  district  is  written  at  the  head  of 
some  of  the  pages.  The  letter  A,  and  the  figures  7  and  108,  in 
the  tenth   colunm  of  diagram  B,  refer — the   letter   A  to  Non- 
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resident  Land  Book  A,  figure  T,  of  said  book,  and  figure  108 
refiirs  to  page  108,  of  said  book — as  will  more  fully  appear  by 
reference  to  diagram  marked  C  ;  the  same  being  a  correct  tran- 
script from  said  pages  of  said  book,  so  far  as  relates  to  the  lands 
described  in  the  diagram.  The  books  from  which  the  diagrams 
A,  B  and  C  are  made  are  the  books  in  which  non-resident  lands 
were  listed  by  the  Auditor.  Figure  (1,)  in  the  ninth  column  of 
the  diagrams  marked  A  and  B,  in  my  opinion  denotes  the  rate 
or  class  in  which  the  land  was  listed  for  taxation.  The  origin- 
al lists,  with  the  affidavits  accompanying  them,  furnished  by  non- 
residents previous  to  the  year  1833,  are  not  among  the  files  of 
my  office.  Think  that  for  the  tax  of  1832  this  land  was  not  tax- 
ed in  the  first  class,  on  account  of  the  amount  of  tax  charged. 
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DIA 


1814,  Sept.  20 

Tl 

— 

Pat. 
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5N 

9  W 
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li                        u 

— 

(( 

N  W  25 
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9  W 
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(t                  (( 

S 

— 

(C 
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5N 

9  W 
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2  06 

1817,  Mar.  17 

— 

(( 

E  1^  N  W  26 

5N 

9  W 

80 

57 

1816,  April  29 

(U 
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80 

S  W26 

5N 
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160 

30 

11             <i 

s 

2; 
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80 

S  E  26 

5N 

9  W 

IRO 

30 

it             it 
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80 

S   E  27 

5N 

9  W 
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30 

1817,  April  17 

— 

Pat. 

W  J^  N  E  28 

5N 

9  W 

160 

2  81 

181i,  Aug.  19 



" 

N\V28 

5N 

9  W 

160 

2  02 

"    Sept.  12 



(( 

S  W28 

5N 

9  W 

160 

2,2  04 

It                           t( 



— 

(( 

S  E   28 

5N 

9  W 

— 

2  04 

"    Aug.  19 





(( 

SW29 

5N 

9  W\ 

9  w; 

— 

2  02 

t(                           (( 

— 

— 

(( 

y  E  29 

5N 

221.12 

3,2  02 

See 

180 

(C                       (I 

— 

— 

u 

Fr.  sec.  32 

5N 

9  W 

34.4 

2,2  02 

"    Sept.  12 

._. 

__ 

t( 

N  E33 

5  N 

9  W 
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2,2  04 

((                        t( 



— 

u 

NW33 

5N 

9  W 

100 

2,2  04 

((                        (( 

— 

Scott  Sc  Rule, 

C( 

S  fr'l  yi  33 
S  W34 

5N 

9  W 

218.72 

1,2  04 

Wm.  Norris. 

(( 

5N 

9  W 

160 

3,86 

I,  Thomas  H.  Campbell,  Auditor  of  Public   Accounts  of  the  state   of   Illinois,  do    here 

taining  a  list  of  the  district  lands  subject  to  taxation  for  the  taxes  of  the  years  1828  to  1834, 

page  177  of  said  book — the  other  lands  described  in  said  record  or  book  being  omitted— and 

[seal.]  In  testimony  whereof,  i  have  hereunto  subscribed  my  name,  and 


DIA 


1814,  Sept.  10 
«               13 

tot:! 

D121 

D  177,  81 
D  168  &  169 

NE9 

S  E  A  S  W  frs.  33 
S  W  13  S  E  14  &  N  E  ?3 

IN 

5N 

4N 

6W 

9  W 
8  W 

160 

218 
482 

72 

1 

I,  Thomas  H.  Campbell,  Auditor  of  Public  Accounts  of  the  State  of  Illinois,  do  here 
resident  land  book  marked  C,  so  far  as  the  records  in  said  book  relate  to  the  lands  therein 
headings,  ruling,  figures,  notes,  &c.,  are  correctly  copied  from  the  book  aforesaid. 

[seal.]  In  testimony  whereof,  I  have  hereunto  subscribed  my  name,  and 
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GRAM  A. 


177 


1828. 

1829. 

1830. 

1831. 

1832. 

1833. 

1834. 

_ 

Madison 

Madison 

Madison 

Madison 

Madison 

E198 

— 

do 

do 

do 

do 

do 



E198 

— 

do 

do 

do 

do 

do 



E198 

— 

do 

do 

do 

Madison 

do 



E198 

— 

do 

— 

do 

— 

do 

1  32 

Greene 

Greene 

Greene 

1  30 

Madison 

__ 

E198 

1  60 

1  60 

1  60 

2  40 

2  40 

2  40 



E193 

2  55 

St.  Clair 

St.  Clair 

St.  Clair 

St.  Clair 

St.  Clair 



E198 

— 

80  Madison 

80  Madison 

80  Madison 

80  Madison 

Madison 



E198 

— 

— 

— 

— 

— 

— 



E198 

2  36 

128  Madison 
St.  Clair 

St.  Clair 

St.  Clair 

St.  Clair 

St.  Clair 



E198 

62 

Madison 
St.  Clair 

do 

do 

do 

do 



E198 

2  55 

St.  Clair 

St.  Clair 

do 

do 

do 

,     , 

E198 

1  62 

do 

do 

do 

do 

do 



E198 

4  36 

4  36 

4  36 

4  36 

3  51 

3  27 



E  198 

1  73 

1  60 

St.  Clair 

St.  Clair 

2  40 

_ 



E  198 

AUDITOR'S  OFFICE,  ILLINOIS,   ) 
Springfield,  .Time  27,  1848.         J 
by  certify  that  the  above  and  foregoing  is  a  true  copy  or  diagram  of  the  book  or  record,  con- 
inclusive,  so  far  as  relates  to  the  lands  therein  described,  including  the  first  eighteen  tracts  on 
that  the  headings,  ruling,  figures,  Ac,  are  correctly  copied  from  the  book  aforesaid, 
affixed  the  seal  of  my  said  office,  the  day  and  year  above  written. 

THOMAS  H.  CAMPBELL,  Auditor  P.  A. 


GRAM  B. 


204 


Back  taxes,  &c. 
1820. 

1821. 

1822. 

1823. 

1826,  1827. 

A  7, 108 

'18'19pdA'20pd 

4  38 

4  38 

ad.  4  92  R. 

4  38 

4  38 

25  St.  Clair 

4  38,  4  35 
26,  25  Mad. 

AUDITOR'S  OFFICE,  ILLINOIS,  ) 
Springfield,  June  27,  1848.  f 

by  certify  that  the  above  and  foregoing  is  a  true  and  correct  copy  or  diagram  of  the  non- 
described — the  other  lands  described  in  said  book  being  omitted  in  said  diagram,  and  that  the 

affixed  the  seal  of  my  said  office,  the  day  and  year  above  written. 

THOMAS  H.  CAMPBELL,  Auditor  P.  A. 
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pages  seven  (7)  and  one  hundred  and  eight  (108)  of  non-resident  land  book  marked  A,  so 
far  as  the  records  in  '=aid  books  relate  to  the  lands  therein  described — the  other  lands  de- 
scribed in  said  book  being  omitted  in  the  said  diagram — and  that  the  headings,  ruling,  fig- 
ures, notes,  &c.,  are  correctly  copied  from  the  books  aforesaid  The  note  in  the  margin, on 
page  7,  refers  to  all  the  land's  included  in  the  bracket,  part  of  which  is  omitted  in  the  dia- 
gram. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name,  and  af- 
[SEAL.]  fixed  the  seal  of  my  said  oflice  the  day  and  year  above  written. 

THO.  H.  CAMPBELL,  Auditor  F.  A. 

Levi  Davis,  on  the  part  of  plaintiff,  testified,  that  he  was  Au- 
ditor of  Public  Accounts  from  1835  to  1841  ;  that  there  are  nu- 
merous land  books  in  Auditor's  office  ;  when  one  book  is  filled 
up,  another  is  opend.  Heading  and  classification  not  usunlly 
carried  forward  in  the  new  books — only  the  description  of  the 
lands,  the  name  of  the  patentee,  and  present  owner  when  known  ; 
thinks  the  figures  1st,  2d  and  3d,  on  the  diagrams,  indicate  the 
class.  After  the  year  1830,  or  1831,  thinks  all  lands  were  charg- 
ed with  taxes  as  if  in  second  class;  and  rated  by  the  Auditor  as' 
of  that  class,  by  charging  an  amount  of  tax  that  would  make 
the  land  belong  to  that  class,  although  no  figures  or  marks  were 
used  to  denote  the  class,  except  the  amount  of  tax.  As  appears' 
from  the  diagram  and  witness'  best  recollection,  and  from  the 
amount  charged  against  this  tract  of  land  for  the  year  1832,  has 
no  doubt  it  M^as  charged  as  of  the  second  class ;  and  the  inter- 
est and  costs  added  to  make  up  the  amount  of  $3  51.  Thinks 
that  the  figures  $3  51  were  not  inserted  in  the  book  from  which 
the  diagram  was  taken  till  after  the  sale,  when  the  amount  of 
taxes,  with  Interest  and  costs,  was  put  down.  Thinks  it  was  not 
customary,  before  he  was  Auditor,  to  put  down  in  said  book  the 
amount  of  taxes  due  on  any  land,  except  as  they  were  paid  ;  and 
all  lands  on  which  taxes  were  not  paid,  were  copied  into  a  sepa- 
rate book  before  sale,  and  the  amount  of  taxes,  interest  and  costs 
then  was  charged  in  said  book,  opposite  said  tract,  and  sold  for 
the  same.  That  after  such  sale,  the  transcript  of  amount,  &c., 
was  entered  upon  the  book  from  which  the  diagrams  were  taken. 
Has  no  distinct  recollection  as  to  the  tract  of  land  in  question, 
but  speaks  from  his  knowledge  of  the  manner  business  was  done 
in  the  office  while  he  was  auditor,  and  from  his  opinion  as  to 
the  manner  it  was  done  in  1832.  Believes  there  was,  before, 
and  during  the  time  he  was  in  office,  no  other  mode  of  assess- 
ment than  as  before  stated,  or  to  charge  the  amount  of  taxes 
from  year  to  year;  nothing  to  show  rate  of  taxation  for  that 
year  but  old  books ;  no  evidence  from  the  diagram  to  show 
land  was  classed  in  second  class,  except  the  amount  charged,  of 
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$3  51 ;  and  but  for  the  amount  charged,  should  judge  from  the 
diagrams  for  previous  years,  that  the  tract  belonged  to  first  class. 

The  foregoing  was  all  the  testimony  in  the  case. 

Among  other  instructions,  the  plaintiff  asked  the  following  : 

Although  diagram  A  shows  that  the  proper  headings  were  not 
placed  10  this  land  for  1832,  that  fact  does  not  prove  but  that  it 
was  properly  listed  before  that  time  ;  which  said  instruction  the 
Court  refused  to  give  ;  to  which  decision  the  plaintiff  accepted. 

The  plaintiff  also  excepted  to  the  giving  of  the  second  in- 
struction asked  for  on  the  part  of  the  defendants,  to  wit,  that 
if  the  jury  believe  from  the  evidence  that  the  land  in  question 
was  not  listed,  classed  or  charged  for  taxes  for  the  year  1832, 
till  after  it  was  sold  for  the  taxes  of  that  year,  and  that  the 
amount  of  the  sale  was  put  down  opposite  the  tract  of  land,  as 
the  amount  of  taxes  due  upon  it,  and  is  the  only  listing  or  clas- 
sification that  was  ever  made  of  said  land  for  that  year,  they 
will  find  for  the  defendants. 

H.  W.  Billings  and  L.  B.  Parsons,  jr.,  for  appellant. 

J.  Gillespie  and  Geokge  Trumbull,  with  whom  were  "Wil- 
liams &  Lawrence,  for  appellees. 

Opinion  by  Treat,  C.  J. : 

The  plaintiff  read  in  evidence  an  Auditor's  deed  to  John  De- 
ment, reciting  a  sale  of  the  and  in  question,  on  the  19th  of  Jan- 
uary, 1833,  for  the  taxes  due  thereon  for  the  year  1832;  and 
then  by  proof  connected  himself  with  the  deed.  He  thus  made 
out  a  jprima  facie  case  of  title. 

The  defendants  produced  a  deposition  of  the  present  Auditor, 
for  the  purpose  of  showing  that  there  had  been  no  valid  listing 
of  the  land  for  taxation.  The  Auditor  stated  that  the  diagram 
A  contained  all  of  the  evidence  to  be  found  in  the  records  and 
files  of  his  office  that  the  land  was  listed  for  the  year  1832,  or 
the  four  preceding  years.  It  appears  from  this  diagram  that 
taxes  were  charged  against  the  land  in  each  of  those  years  ;  but 
it  fails  to  show  any  listing  or  classification  of  the  land,  either  by 
the  owner  or  the  Auditor.  This  proof  rebutted  the  presump- 
tion, arising  from  the  Auditor's  deed,  that  the  land  had  been 
duly  listed,  and  compelled  the  plaintiff,  in  order  to  sustain  the 
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deed,  to  prove  affirmatively  a  compliance  with  the  requirements 
of  the  revenue  laws  in  relation  to  the  listing  of  land  for  taxa- 
tion.    Graves  vs.  Bruen,  ante,  431. 

"Whether  he  succeeded  in  so  doing  is  the  chief  question  in  the 
case  At  his  instance,  the  Auditor  attached  to  his  deposition 
the  diagrams  B  and  C.  These  diagrams  embrace  the  entries 
made  in  the  books  of  the  office,  relating  to  the  land  in  question, 
from  1818  to  1827,  inclusive.  The  most  that  can  be  claimed 
for  them  is,  that  the  land  was  listed  by  Rufus  Easton,  in  the 
first  class,  in  the  year  1819.  The  Auditor  was  of  the  opinion 
that  the  land  was  originally  listed  in  that  class,  but  was  charged 
with  taxes  in  a  different  class  for  the  year  1832.  The  plaintiff 
called  a  former  Auditor  as  a  witness,  who  testified  that,  from  the 
best  of  his  recollection,  after  the  year  1830,  or  1831,  all  lands 
were  charged  with  taxes  as  of  the  second  class.  He  concurred 
in  opinion  with  the  present  Auditor  that  the  land  was  originally 
listed  in  the  first  class,  but  was  taxed  in  another  class  in  1832. 

On  this  state  of  case,  the  jury  returned  a  verdict  for  the  de- 
fendants— thereby  affirming  that  there  was  no  listing  of  the  land 
for  1832,  and  no  prior  listing  that  authorized  the  sale  of  the  land 
for  the  taxes  charged  against  it  for  that  year.  In  the  opinion  of 
the  Court  they  were  clearly  justified  in  so  finding.  It  is  evident 
from  the  amount  of  tax  charged  in  1832,  that  the  land  was  not 
then  considered  as  belonging  to  the  first  class — the  class  in 
which  it  was  originally  listed  for  taxation  by  the  owner,  if  at 
all,  and  in  which,  up  to  that  year,  it  had  been  charged  with  taxes. 
We  look  in  vain  through  the  evidence  for  any  authority  in  the 
Auditor  to  charge  the  land  with  taxes  in  the  second  class.  If  a 
new  classification  was  not  necessary  after  the  passage  of  the 
act  of  the  1st  of  January,  1831 — abolishing  the  third  class — 
the  Auditor  was  still  bound  to  adhere  to  the  former  listing.  A 
listing  in  one  class  gave  him  no  power  to  charge  the  land  with 
taxes  in  a  different  class.  The  classification  is  the  basis  of  the 
right  to  charge  and  collect  the  taxes,  and  must  be  strictly  pur- 
sued. It  may  be  that  a  new  listing  was  made  after  1831,  either 
by  the  owner  or  the  Auditor ;  but  if  so,  the  proof  of  it  should 
distinctly  appear,  and  not  be  left  to  inference  or  conjecture. 

The  judgment  of  the  Circuit  Court   must  be  affirmed,  with 
costs. 

Judgment  affi/rmed. 
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Robert  Schuyler,  et  al.,  plaintiffs  in  error,  vs.  Leicester  Hull, 

defendant  in  error. 

Error  to  Pike. 

Where  the  defendant  in  ejectment,  in  resistin.^  a  tax  title,  repels  the  presumption  by  proof, 
that  the  land  in  controversy  has  been  duly  listed,  the  plaintiff  will  be  required  to  prove, 
afiirmiitively,  that  there  was  suoh  a  listing  as  authorized  the  Auditor  to  charge  the  taxes 
and  sell  the  land  (a). 

The  defendant,  Hull,  was  summoned  to  answer  Robert  Schuy- 
ler, et  al.,  in  an  action  of  ejectment,  returned  to  the  April  term, 
1846,  of  the  Pike  Circuit  Court,  brought  to  recover  the  posses- 
sion of  the  south-east  quarter  of  section  thirty-two,  in  township 
number  four,  south  of  the  base  line,  and  in  range  six,  west  of 
the  fourth  principal  meridian,  which  they  claim  to  own  in  fee. 
A  plea  of  not  guilty  was  interposed. 

At  September  term,  1849,  this  cause  was  tried  by  the  Court, 
Minshall,  Judge,  presiding,  a  jury  having  been  waived,  and  the 
Court  found  the  issue  joined  in  favor  of  the  defendant. 

The  plaintiffs  .moved  for  a  new  trial,  which  was  denied,  and 
judgment  was  entered  against  the  plaintiifs  for  costs.  The  plain- 
tiffs then  filed  their  bill  of  exceptions,  showing  that  they  pro- 
duced and  read  in  evidence  to  the  Court  a  deed  executed  by  the 
Auditor  of  state,  in  due  form  of  law,  dated  the  31st  day  of 
January,  A.  D.  1834,  to  Stephen  B.  Munn,  for  the  land  in  con- 
troversy, in  pursuance  of  a  sale  of  said  land  made  on  the  4th  day 
of  January,  A.  D.  1832,  by  the  Auditor  of  state,  for  the  taxes, 
interest  and  costs  due  thereon,  for  the  year  A.  D.  1831 ;  which 
said  tax  deed  has  never  been  recorded  in  the  recorder's  office 
in  the  said  county  of  Pike  and  state  of  Illinois.  The  plaintiff 
also  proved  that  the  said  Stephen  B.  Munn  had  conveyed  the 
said  premises,  in  fee  simple,  to  the  plaintiffs,  by  his  deed  of 
conveyance,  in  due  form,  and  properly  executed  and  acknow- 
ledged by  him,  on  the  seventh  day  of  December,  A.D.  1835,  and 
that  said  deed  and  the  certificate  of  acknowledgement  were  prop- 
erly recorded  in  the  recorder's  ofiice  for  said  county  of  Pike,  on 
the  8th  day  of  August,  1836.  The  plaintiffs  then  proved  that 
the  defendant  was  in  possession  of  the  premises  in  controversy  . 
at  the  commencement  of  the  suit,  and  rested  their  cause. 

(a)  .^nte,  431,  and  note. 
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The  defendant,  in  order  to  prove  a  seven  years'  possession  of 
said  premises,  previous  to  the  commencement  of  this  suit,  under 
a  connected  title  within  the  limitation  law  of  1835,  produced 
and  read  in  evidence  to  the  Court  a  patent  from  the  United 
States  for  the  land  in  controversy,  to  Richard  Coming's,  dated 
the  6th  day  of  January,  1818,  duly  executed  by  the  President 
of  the  United  States,  and  which  patent  was  recorded  in  the  re- 
corder's office  of  Pike  county  on  the  14th  day  of  November,  A. 
D.  1839  ;  and  also  a  deed  from  Richard  Comings  to  Samuel 
Shaw,  for  the  same  land,  and  dated  the  20th  day  of  January,  A, 
D.  183T;  which  deed  and  certificates  were  recorded  in  the  re- 
corder's office  of  the  county  of  Pike  on  the  14th  November,  A. 
D.  1839.  The  defendant  also  exhibited  a  deed  from  Samuel 
Shaw  and  his  wife  to  Sewall  P.  Hart,  the  landlord  of  the  de- 
fendant, dated  the  26th  day  of  March,  A.  D.  1839,  duly  ac- 
knowledged, and  conveying  to  said  Hart  the  land  in  controver- 
sy ;  which  latter  deed  and  certificate  w^ere  recorded  in  the 
proper  office.  To  the  introduction  of  all  which  title  papers 
plaintiffs  excepted,  but  the  Court  overruled  exceptions.  The  ^ 
defendant  then  proved  that  in  the  fall  of  the  year  1838,  said 
Sewell  P.  Hart,  the  grantee  in  the  last  mentioned  deed,  was  liv- 
ing on  a  part  of  the  premises  in  controversy,  as  a  squatter,  and 
that  while  so  living  on  a  part  of  said  premises  in  the  said  year 
1838,  he  contracted  with  said  Shaw  for  a  purchase  of  said  prem- 
ises, and  took  a  title  bond,  which  was  never  recorded  ;  that 
Shaw  was  to  send  Hart  a  deed,  which  he  neglected  to  do  until 
the  spring  of  1839.  The  defendant  also  proved  that  said  Hart, 
from  the  time  he  so  contracted  with  said  Shaw,  occupied  said 
land,  by  hunself  or  tenants,  until  the  commencement  of  this  suit. 
All  which  was  also  excepted  to,  and  exceptions  overruled.  The 
defendant  then  produced  and  off"ered  to  read  in  evidence  to  the 
Court  the  deposition  of  Thomas  H,  Campbell,  and  a  diagram 
referred  to  in  said  deposition  marked  B.    . 
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The  deposition  of  T.  H.  Campbell  is   omitted,  but  a  duplicate 
of  it  can  be  seen  ante,  page  431,  in  the  case  of  Graves  vs.  Bruen. 
The  plaintiffs  below  prosecute  this  writ  of  error. 

Browning  &  Bushnell,  for  plaintiffs  in  error. 

Williams  &  Laavrence,  with  whom  was  R.  S.  Blaczwell,  for 
defendant  in  error. 

Opinion  by  Treat,  C.  J.: 

The  plaintiffs  made  out  a  prima  facie  case,  by  the  production 
of  the  Auditor's  deed  to  Stephen  B.  Munn,  reciting  a  sale  of 
the  premises  in  question,  on  the  4th  of  January,  1832,  for  the 
taxes  due  thereon  for  the  year  1831 ;  and  the  proof  that  Munn 
had  regularly  conveyed  to  them.  To  rebut  the  presumption, 
arising  from  the  deed,  that  the  revenue  laws  had  been  complied 
with  in  the  sale  of  the  land,  the  defendant  read  in  evidence  n 
deposition  of  the  Auditor.  He  stated  that  the  diagram,  attach- 
ed to  his  deposition,  contained  all  of  the  evidence  appearing  in 
the  records  and  files  of  his  oifice,  that  the  land  was  listed  lor 
taxation  for  the  year  1831,  or  the  three  preceding  years.  The 
diagram  shows  that  taxes  were  charged  against  the  land  ;  but  it 
wholly  fails  to  show  any  listing,  either  by  the  owner  or  the  Au- 
ditor, during  those  years.  Nor  does  it  furnish  the  least  intima- 
tion of  a  previous  listing.  This  case  falls  directly  within  the 
principles  of  the  decision  in  the  case  of  Graves  vs.  Bruen,  ante, 
431.  The  proof  offered  by  the  defendant  repelled  the  presump- 
tion that  the  land  had  been  duly  listed  for  taxation ;  and  requir- 
ed the  plaintiffs  to  prove  affirmatively  that  there  was  such  a  list- 
ing as  authorized  the  Auditor  to  charge  the  taxes,  and  sell  the 
land  for  the  non-payment  thereof  Failing  to  offer  any  evidence 
to  sustain  the  deed,  they  were  uot  entitled  to  recover. 

The  judgment   of  the  Circuit   Court  will  be    affirmed,  with 

costs. 

Judgment  affirmed. 
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The  President  and  Managers  of  the  New  Hope  Delaware 
Bridge  Company,  plaintiffs  in  error,  vs.  Theodore  Perry 
and  BoviLLE  Shumway,  defendants  in  error. 

Error  to  Coolc  County  Court. 

Bank  notes  being  negotiable  by  delivery  merely,  are  not  within  the  operation  of  our  stat- 
ute, and  need  not  be  endorsed,  to  enable  the  holder  of  them  to  maintain  an  action  on  them. 
The  possession  of  such  notes  is  evidence  of  ownership,  unless  it  be  shown  that  the 
holder  obtained  such  possession  mala  fide. 

A  plea  to  an  action  brought  against  a  bank,  to  recover  the  amount  of  notes  issued  by  it, 
which  recites  a  contract  between  the  bank  and  A  and  B,  bv  the  terms  of  which  the  bank, 
on  the  security  of  an  assignment  of  ^90,000  of  its  stock,  loaaed  $60,000  in  its  notes,  to  A 
and  B,  lor  one  year,  who  agree  to  make  such  use  of  the  notes  as  would  best  prevent  their 
return  to  the  bank  for  redemption,  and  to  provide  funds  for  such  of  them  as  should  be 
presented  to  the  bank  tor  payment,  &c.,  and  avers  that  the  notes  sued  on  were  delivered 
to  A  and  B,  in  pursuance  of  such  contract,  were  fraudulently  delivered  by  them  to  the 
plaiiitifis.to  be  put  ia  suit  for  the  benefit  of  A  and  B,  does  not  constitute  a  bar  to  a  reeov 
ery  on  tlie  notes. 

In  aa  action  against  the  maker  of  a  note,  made  payable  on  demond,  at  a  particular  place,  it 
is  not  necessary  to  aver  and  prove  a  demand  at  such  place.  The  readiness  to  pay  at  the 
time  and  place,  may  be  pleaded  in  bar  of  damages  and  costs    (a). 

This  was  an  action  brought  by  the  defendants  in  error  to  re- 
cover of  the  plaintiffs  in  error  the  amount  of  certain  bank  bills, 
issued  bj  the  latter,  being  an  insolvent  banking  corporation,  in 
ISTew  Jersey,  The  cause  came  on  to  be  heard  before  H.  T. 
Dickey,  Judge  of  the  Cook  County  Court,  and  a  jury,  at  May 
term,  1849,  and  a  verdict  found  and  judgment  rendered  for  plain- 
tiffs below,  for  the  sum  of  $3,017.  The  questions  submitted 
to  and  adjudicated  by  the  Court,  are  sufficiently  stated  in  the 
opinion. 

(a)    McCreary  vs.  Newberry,  25  111.  R.,  496  ;  O.  &  M.  R.  Co.  vs.  Palen,  18  111.  R.,  22  and  notes. 
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Arnold  &  Lay.  for  plaintiffs  in  error. 
Lakned  &  Bentley,  for  defendants  in  error. 

Opinion  by  Treat,  C.  J. : 

The  principal  question  in  this  case  is,  whether  the  holder  of 
bank  notes,  made  payable  to  bearer,  or  to  a  particular  person  or 
bearer,  can  maintain  an  action  on  the  notes  against  the  corpora- 
tion issuing  them.  The  statute  provides  that,  "  all  promissory 
,  notes,  bonds,  due  bills,  and  other  instruments  in  writing,  made 
or  to  be  made,  by  any  person  or  persons,  body  politic  or  corpo- 
rate, whereby  such  person  or  persons  promise  or  agree  to  pay 
any  sum  of  money  or  articles  of  personal  property,  or  any  sum 
of  money  in  personal  property,  or  acknowledge  any  sum  of  mo- 
ney or  article  of  personal  property  to  be  due  to  any  other  person 
or  persons,  shall  be  taken  to  be  due  and  payable  ;  and  the  sum 
oi  money  or  article  of  personal  property  therein  mentioned, 
snail,  by  virtue  thereof,  be  due  and  payable  to  the  person  or  per- 
sons to  whom  the  said  note,  bond,  bill,  or  other  instrument  in 
writing  is  made.  Any  such  note,  bond,  bill  or  other  instrument 
in  writing,  made  payable  to  any  person  oi  persons,  shall  be  as- 
signable, by  endorsement  thereon,  under  the  hand  or  hands  of 
such  person  or  persons,  and  of  his,  her  or  their  assignee  or  as- 
signees, in  the  same  manner  as  bills  of  exchange  are,  so  as  abso- 
lutely to  transfer  and  vest  the  property  thereof  in  each  and 
every  assignee  or  assignees  successively."  E.  S.  ch.  73,  sees. 
3  and  4.  It  was  decided  by  this  Court,  in  the  case  of  Hilborn 
vs.  Artis,  3  Scammon,  344,  that,  under  this  statute,  a  promis- 
sory note,  payable  to  a  particular  person  or  bearer,  could  not  be 
transferred  by  delivery  merely,  so  as  to  authorize  the  holder  to 
sue  thereon  in  his  own  name ;  in  other  words,  that  an  action  on 
the  note  could  only  be  maintained  in  the  name  of  the  payee,  or 
the  person  to  whom  it  had  been  tranferred  by  endorsement. 
The  note,  in  that  case,  was  one  made  in  the  ordinary  course  of 
business  between  individuals.  It  is  contended  that  bank  notes 
are  equally  within  the  provisions  of  the  statute,  and  conse- 
quently subject  to  the  decision  in  Hilburn  vs.  Artis.  We  pur- 
posely forbear,  at  this  time,  any  discussion  respecting  that  de- 
cision, as  the  result  of  this  case  does  not  at  all  depend  on  its 
correctness.      The    statute  of  3d  and  4th  Anne,  ch.    9,  which 
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made  promissory  notes  transferable  in  the  same  manner  as  bills 
of  exchange  were,  by  the  custom  of  merchants,  was  never  in 
force  in  this  state.     E.  S.  Ch.  62,  sec.  1.     Hence  the  necessity  of 
our  statute,   in  order   to    render   promissory    notes  negotiable. 
Without  the  aid  of  legislation,  they  could  not  be  so  transferred 
as  to  vest  the  legal  interest  in  the  assignee.     The  object  of  the 
statute  was  to  put  promissory  notes,  as  respects  their  negotia- 
bility, on  the  footing  of  bills  of  exchange.     Such  was  the  scope 
and  design  of  its  provisions.     It  is  a  remedial,  not  a  restraining, 
statute.     It  applies  only  to  instruments  that  were  not  negotia- 
ble by  the  common   law,  or  the  custom    of  merchants.     Bank 
notes  were  negotiable  at  common  law,  without  reference  to  any 
British  statute.     They  were  regarded  as  cash,  and  passed  from 
hand  to  hand,  without  any  other  evidence  of  title  in  the  holder 
than  what  arose  from  the  possession.     In  the  leading  case  of 
Miller  m.  Eace,  1  Burrow,  452,  it  was  decided  that  a  bank  note, 
though  stolen  from  the  owner,  became  absolutely  the  property 
of  the  party  who   had  received  it  for  value,  without  notice  of 
the  robbery.     Lord  Mansfield,  in  delivering  the  judgment  of  the 
Court,  said  :  "  It  has  been  very  ingeniously  argued  by  Sir  liich- 
ard  Lloyd,  for  the  defendant.     But  the  whole  fallacy  of  the  ar- 
gument turns  upon  comparing  bank  notes  to  what  they  do  not 
resemble,  and  what  they  ought  not  to  be  compared  to,  viz :    to 
goods,  or  to  securities,  or  documents  for  debts.     Now  they  are 
not  goods,  not  securities,  nor  documents  for  debts ;  nor  are  so 
esteemed,  but   are   treated    as   money,  as  cash,  in  the  ordinary 
course  and  transaction  of  business,    by  the  general  consent  of 
mankind  ;  which  gives  them  the  credit  and  currency  of  money, 
to  all  intents  and  purposes.     They  are  as  much  money  as  guineas 
themselves  are,  or  any   other  current  coin,  that  is  used  in  com- 
mon payments,  as  money  or  cash.     They  pass  by  a  will,  which 
bequeaths   all  the  testator's  money  or  cash,  and  are  never  con- 
sidered as  securities  for  money,  but  as  money  itself.     Upon  Lord 
Ailsbury's  will,   £900  in  bank    notes    was  considered  as  cash. 
On  payment  of  them,  whenever  a  receipt  is  required,  the  receipts 
are  always  given   as  for  money,  not  as  for  securities  or  notes. 
So  on   bankruptcies,  they  cannot  be  followed  as  identical  and 
distinguishable  from  money,  but  are  always  considered  as  mo- 
ney or  cash."     See,  also,  to  the  same  effect,  1  Salkeld,  126,  pi. 
6  ;  and  Wright  vs.  Eeed,  3  Durnford  &  East,  554.     Bank  notes, 
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then,  being  negotiable  by  the  common  law,  by  delivery  merely, 
are  not  within  the  operation  of  our  statute.  The  possession  of 
such  notes  affords  jprim,a  facie  evidence  of  title  in  the  holder ; 
and  he  is  entitled  to  maintain  an  action  on  them,  unless  it  is 
shown  that  he  obtained  the  possession  mala  fide. 

The  next  question  relates  to  the  sufficiency  of  the  second  plea, 
as  amended.  This  plea  recites  a  contract  between  fhe  bank 
and  Curtiss  &  Mitchell,  by  the  terms  of  which,  the  bank,  on  the 
security  of  the  assignment  of  $90,000  of  its  stock,  loaned 
$60,000,  in  its  notes,  for  one  year,  to  Curtiss  &  Mitchell,  who 
agreed  to  make  such  use  of  the  notes  as  would  best  prevent 
their  return  to  the  bank  for  redemption,  and  provide  funds  to 
redeem  such  of  them  as  should  be  presented  for  payment ;  and 
the  bank  was  to  pay  an  interest  of  six  per  cent,  on  all  sums  de- 
posited with  it  for  the  redemption  of  the  notes  until  used  for  that 
purpose,  and  Curtiss  &  Mitchell  were  to  pay  three  per  cent,  in- 
terest on  all  the  notes  put  in  circulation  by  them.  The  plea 
then  alleges,  that  the  notes  sued  on  were  received  by  Curtiss 
&  Mitchell  in  pursuance  of  the  contract,  who,  instead  of  putting 
them  in  circulation,  in  the  manner  best  calculated  to  prevent 
their  return  to  the  bank,  and  providing  funds  for  their  redemp- 
tion, fraudulently  delivered  them  to  the  plaintiffs,  by  whom  they 
were  so  received,  for  the  purpose  of  being  put  in  suit  against 
the  bank,  i  ■  the  name  of  the  plaintiffs,  but  for  the  exclusive  ben- 
efit of  Curtiss  &  Mitchell.  In  our  opinion,  the  facts  stated  in  the 
plea  constitute  no  bar  to  a  recovery  on  the  notes.  By  their  de- 
livery under  the  contract,  the  notes  became  the  property  of  Cur- 
tisc  &  Mitchell.  As  the  owners,  they  had  the  legal  right  to  dis- 
pose of  them  in  any  way  they  pleased.  The  fact  that  they  did 
not  fulfil  the  stipulations  of  the  contract,  which  were  to  be  per- 
formed after  the  receipt  of  the  notes,  did  not  divest  them  of  their 
title,  nor  disable  them  from  transferring  that  title  to  others. 
The  notes  were  loaned  to  Curtiss  &  Mitchell,  as  so  much  cash, 
not  deposited  with  them  for  a  special  purpose.  The  delivery 
was  absolute,  not  qualified ;  the  title  was  complete  not  condi- 
tional. The  title  carried  with  it  a  present  legal  right  of  action 
against  the  bank.  If  Curtiss  &  Mitchell  failed  to  peiform  the 
covenants  in  the  contract,  they  are  liable  to  the  bank  for  the 
damages  it  sustained  thereby ;  but  the  breach  of  those  cove- 
nants cannot  be  pleaded  in  bar  of  an  action  on  the  notes.     It 
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may  be  that  the  damages  could  be  set  np  by  way  of  set-oiF,  if 
this  suit  was,  in  fact,  brought  for  the  benefit  of  Curtiss  &  Mit- 
chell. But  that  question  is  not  presented.  The  plea  attempts 
to  defeat  the  action  solely  on  the  ground  that  Curtiss  &  Mitchell 
have  not  com j)lied  with  some  of  the  stipulations  of  the  contract — 
stipulations  that  were  to  be  performed  after  their  title  to  the 
notes  was  acquired,  and  upon  the  fulfillment  of  which  the  con- 
tinuance of  that  title  in  no  degree  depended. 

There  is  another  question  reserved  on  the  record.  Some  of 
the  notes  are  payable  on  demand,  at  the  office  of  the  bank ;  and, 
as  to  them,  it  is  insisted,  that  no  cause  of  action  can  accrue  un- 
til the  notes  have  been  there  presented  and  payment  demanded. 
It  is  well  settled  in  this  country  that,  in  an  action  against  the 
maker  of  a  note,  made  payable  at  a  particular  place,  it  is  not 
necessary  to  aver  or  prove  a  demand  of  payment  at  such  place. 
If  the  maker  was  ready  at  the  time  and  place  to  make  payment, 
he  may  plead  that  fact  as  he  would  plead  a  tender,  in  bar  of 
damages  and  costs,  by  bringing  the  money  into  Court.  Butter- 
field  vs.  Kinzie,  1  Scammon,  445 ;  Wallace  vs.  McConnell,  13 
Peters,  136  ;  Caldwell  vs.  Cassidy,  8  Cowen,  2^1 ;  Ruggles  vs. 
Patten,  8  Mass.,  480.  Nor  is  a  presentment  necessary  on  a 
bank  note,  payable  on  demand  at  a  particular  place.  The 
bringing  of  a  suit  is  a  sufficient  demand  of  payment.  If  the 
bank,  in  such  case,  shows  that  it  was  ready  to  make  payment  at 
the  place,  when  the  suit  was  commenced,  and  brings  the  money 
into  Court,  it  discharges  itself  from  interest  and  costs.  Haxton 
vs.  Bishop,  3  Wendell,  13. 

We  are  satisfied  with  all  of  the  rulings  of  the  County  Court, 
and  affirm  its  judgment,  with  costs. 

Judgment  affirmed. 


David  Humphreys,  plaintifi"  in    error,   vs.  Henry   Matthews, 

defendant  in  error. 

Error  to   CooJc. 

The  benefit  of  the  attachment  act  is  not  confined  to  any  particular  form  of  action.  It  is  ap- 
plicable to  actions  of  account ;  audjoint  tenants,  tenants  in  common,  and  co-parceners 
may  enforce  rights  under  it. 
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Humphreys  sued  out  an  attachment  against  Matthews,  return- 
able into  the  Cook  Circuit  Court,  upon  an  aiSdavit,  in  substance, 
as  follows  :  That  in  the  year  1 846  the  plaintiff  and  defendant 
purchased  3,682  bushels  of  wheat,  on  joint  account.  That  said 
wheat  was  sent  to  Oswego,  in  the  state  of  New  York,  by  agree- 
ment, and  was  there  received  by  tlie  defendant,  upon  an  agree- 
ment with  plaintiff  that  said  defendant  would  have  the  wheat 
ground  and  turned  into  flour.  In  consideration  for  which  it  was 
agreed  that  defendant  should  receive  out  of  the  wheat,  for  him- 
self, all  that  should  not  be  required  to  produce  736  barrels  ot 
flour ;  the  defendant  agreeing  to  produce  that  number  of  barrels 
of  flour,  of  superfine  quality,  and  to  sell  the  same,  free  from  any 
charge  for  storage  at  Oswego,  for  the  joint  profit  of  both,  and  to 
render  a  just  account  of  the  sale  of  the  flour — plaintiff  to  have 
one  half  of  the  proceeds.     That  plaintiff,  on  the  23d  of  July, 

1847,  received  from  defendant  a  letter,  containing  the  account 
of  sales  of  the  flour.  That  said  flour  had  been  sold  on  joint  ac- 
count in  the  cities  of  Troy  and  Boston.  That  the  flour  was  sold 
during  the  month  of  Mfiy,  1847,  and  after  the  fifteenth  of  the 
month.  That  the  average  value  of  flour  in  the  city  of  Troy,  at 
that  time,  as  near  as  can  be  ascertained,  was  not  less  than  eight 
dollars  per  barrel,  and  that  its  value  in  Boston,  on  the  29th  ol 
May,  was  $8  25  per  barrel.  That  defendant  represented  to 
plaintiff  that  220  barrels  of  the  flour  were  sold  in  Troy  and  the 
residue  in  Boston.  That  all  expenses  incurred  in  the  sale  of 
said  flour,  "  as  near  as  can  be  ascertained,"  did  not  exceed 
$800,  after  deducting  which  from  the  proceeds  of  the  sales  of 
the  flour,  the  remainder  should  be  divided  between  them.  That 
defendant  has  never  paid  to  the  plaintiff  to  exceed  $2,546  08, 
for  his  share  of  the  nett  proceeds  of  the  flour.  "  By  means  of 
all  which,  said  plaintiff  deposes  and  says,  that  the  said  defendant 
is  indebted  to  the  said  plaintifi"  in  the  sum  of  four  hundred  and 
fifty-three  dollars  and  fifty-four  cents  ;  and  said  plaintiff"  further 
deposes  and  says,  that  said  Henry  Matthews,  the  said  defendant, 
is  not  a  resident  of  the  state  of  Illinois."  Upon  the  return  of 
the  attachment,  a  motion  was  made  to  dismiss  it,  upon  the  insuf- 
ficiency of  the  affidavit  upon  which  it  was  founded  ;  which  mo- 
tion, Judge  Thomas  presiding,  was  sustained,  at  the  June  terra, 

1848,  and  the  attachment   dismissed.     Humphreys  brings  the 
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cause  to  this  Court,  and  assigns  for  error  the  dismissal  of  the 
attachment. 

J.  M.  Wilson  and  E.  W.  Teaoy,  for  plaintiff  in  error. 

N.  B,  JuDD  and  Mannieke  &  Mebkek,  for  defendant  in 
error. 

Opinion  by  Mr.  Justice  Teumbull  : 

Can  an  action  of  account  be  commenced  by  attachment,  and 
if  so,  was  the  affidavit  upon  which  the  writ  in  this  case  issued 
sufficient  ? 

The  Circuit  Court,  on  motion  of  the  defendant,  dismissed  the 
proceeding,  and  that  decision  is  now  assigned  for  error. 

Our  attachment  act  is  very  broad,  and  the  benefit  of  its  pro- 
visions is  not  confined  to  any  particular  form  of  action.  Any 
creditor  is  authorized,  under  certain  circumstances,  to  sue  out 
an  attachment,  and  the  statute  is  silent  as  to  the  nature  or  form 
of  the  action  in  which  the  writ  may  iss^e.  The  law  was  design- 
ed to  furnish  a  creditor  with  the  means  of  collecting  his  debt,  in 
a  case  where  he  would  be  unable  to  do  so  in  the  ordinary  mode 
of  proceeding,  and  we  can  see  no  reason  why  it  should  not  be  as 
applicable  to  actions  of  accounts  as  to  any  other  class  of  cases. 
The  claim  of  a  joint  tenant,  tenant  in  common  or  co-parcener 
is  just  as  sacred  as  that  of  any  other  creditor;  and  because  he 
cannot  resort  to  the  more  usual  common  law  actions  to  enforce 
his  rights,  affi^rds  no  reason  why  he  should  be  deprived  of  the 
benefit  of  the  attachment  act,  when  he  presents  a  case  that 
would  authorize  an  attachment,  were  he  permitted  to  sue  in 
debt  or  assumpsit. 

As  to  the  sufficiency  of  the  affidavit,  there  can  be  no  ques- 
tion. After  setting  forth  the  dealings  between  the  parties,  and 
the  nature  of  the  indebtedness,  with  great  particularity,  it  alle- 
ges that  the  defendant,  by  means  of  the  premises,  is  indebted  to 
the  plaintiff  in  the  sum  of  four  hundred  and  fifty-three  dollars 
and  fifty-four  cents,  and  that  said  defendant  is  not  a  resident  of 
the  state.  Upon  such  an  affidavit  an  attachment  insij  properly 
issue. 

The  judgment  of  the  Circuit  Court,  dismissing  the  attachment^ 
is  reversed,  and  the  cause  remanded,  at  the  costs  of  the  defend- 
ant in  error.  Judginient  reversed. 
60 
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Alfred  Haddock,  for  the  use  of  B.  W.  Raymond  et  al.,  plain- 
tiff in  error,  vs.  James  Waterman,  defendant  in  error. 

Error  to  Kane. 

The  right  of  jurisdiction  depends  upon  facts  existing  in  the  county  in  which  it  is  exercised. 
When  the  right  to  entertain  a  suit  and  send  ab.road  process  is  once  established,  by  proper 

averments  in  the  declaration,  the  presumption  is,  that  the  process  was  sent  to  the  proper 

county. 
When  the  right  to  commence  a  suit  in  a  particular  county  depends  upon  residence,  it  must 

be  averred  ;  but  when  that  right  depends  upon  other  facts,  these    must  be  averred  in  the 

declaration,  and  then  the  residence  need  not  be  averred  (a). 

The  plaintifi'in  error  commenced  an  action  of  assumpsit  in  the 
Kane  Circuit  Court,  to  recover  $150,  and  sent  his  process  to 
the  sherifl'  of  De  Kalb  county  to  execute,  which  was  returned 
served  on  the  defendant  in  error.  Judgment  by  default  was  en- 
tered against  the  defendant,  at  the  April  term  of  the  Kane  Cir- 
cuit Court  for  the  amount  claimed.  At  the  same  term  defend- 
ant entered  his  motion  in  arrest  of  judgment,  on  the  ground 
that  the  Court  had  not  jurisdiction  over  the  defendant,  because 
there  was  not  an  averment  in  the  declaration  as  to  the  residence 
of  the  defendant.  The  declaration  averred,  that  the  cause  of 
action  accrued  in  Kane  county,  and  that  the  plaintiff  resided 
in  that  county  at  the  commencement  of  the  suit.  The  Court, 
Theophilus  S.  Dickey,  Judge,  sustained  the  motion,  and  arrest- 
ed the  judgment.  To  this  the  plaintiff  excepted,  and  brought 
his  writ  of  error. 

That  portion  of  the  practice  act,  under  which  this  question 
arises,  is  as  follows:  "  It  shall  not  be  lawful  for  any  plaintiff  to 
sue  a  defendant  out  of  the  county  where  the  latter  resides,  or 
may  be  found,  except  in  cases  where  the  debt,  contract  or  cause 
of  action  accrued  in  the  county  of  the  plaintiff,  or  where  the  con- 
tract may  have  specifically  been  made  payable ;  when  it  shall  be 
lawful  to  sue  in  such  county,  and  process  may  issue  against 
the  defendant  to  the  sheriff  of  the  county  where  he  resides. 
And  in  every  species  of  personal  actions  in  law  or  equity,  when 
there  is  more  than  one  defendant,  the  plaintiff,  commencing  his 
action  where  either  of  them  resides,  may  have  a  writ  or  writs 
issued,  directed  to  any  county  or  counties  where  the  other  de- 
fendants or  either  of  them  maj^  be  found." 

(fl)  See  Kenney  vs.  Gear,  13  UI.  R.,  432,  and  notes. 
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I,  G.  Wilson,  for  plaintiff  in  error,  cited  Rev.  Stat,  ch.  83; 
1  Scam.,  57 ;  ibid,  539 ;  ibid,  405  ;  5  Gilman,  546. 

Glovek&  Cook,  for  defendant  in  error,  cited  3  Scam.,  133; 
1  Scam.,  56 ;  4  Scam.,  302  ;  1  Scam.,  403  ;  2  Scam.,  259  ;  1  Gil- 
man,  33,  4  Gilman,  546. 

Opinion  by  Mr.  Justice  Caton  : 

The  declaration  in  the 'case  of  Gillit  vs.  Stone,  1  Scam.,  539, 
was  precisely  like  this,  and  there  the  averments  were  held  suffi- 
cient to  give  the  Court  jurisdiction  ;  and  we  are  disposed  to  ad- 
here to  that  decision.  Eut  it  is  supposed  tliat  that  case  was  over- 
ruled by  the  subsequent  one  of  Semple  vs.  Anderson,  4  Gilm., 
546.  It  was  not  so  understood  or  intended  by  the  Court,  in  ma- 
king the  latter  decision.  Although,  in  the  opinion  of  the  Court, 
the  former  case  is  not  particularly  mentioned  and  commented 
upon,  yet  it  could  not  have  been  overlooked,  for  it  was  pressed 
upon  the  consideration  of  the  Court,  at  considerable  length,  in 
the  argument  of  the  counsel  for  the  defendant  in  error,  as  will 
be  seen  on  page  553  of  the  report.  The  decision  in  this  case 
professed  to  be  in  accordance  with  all  the  previous  decisions  on 
this  subject;  and  certainl}^  it  was  not  intended  to  overrule  any 
thing  which  had  previously  been  determined.  The  decisions  in 
these  cases  can  only  be  reconciled  upon  the  ground  that  the 
right  of  jurisdiction  does  not  depend  upon  the  existence  of  any 
fact  beyond  the  county  where  the  suit  is  brought,  but  exclusive- 
ly upon  facts  existing  in  the  county  where  the  jurisdiction  is 
exercised.  What  is  the  right  of  jurisdiction,  as  here  under- 
stood? It  is  simply  the  right  to  entertain  the  suit  of  a  plaintiff 
in  one  county,  and  to  send  the  process  of  the  court  to  reach  a 
defendant  beyond  that  county.  When  the  right  to  entertain  the 
suit  and  send  abroad  the  process  is  once  established  by  proper 
averments  in  the  declaration,  the  presumption  is,  that  the  pro- 
cess was  sent  to  the  proper  place ;  or,  in  other  words,  when  the 
jurisdiction  is  once  established,  the  presumption  will  be,  that  the 
jurisdiction  is  properly  exercised. 

Three  classes  of  cases  are  provided  for  in  sec.  2,  ch.  b3,  R. 
S.,  in  which  the  Court  may  send  its  process  beyond  its  immedi- 
ate ordinary  jurisdiction.  In  the  first,  two  facts  must  concur, 
and  be  averred  in  the  declaration,  to  confer  this  authority  ;  while 
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in  the  last,  but  one  fact  is  required  to  exist ;  which  must  also  be 
averred.  The  first  is,  where  the  suit  is  brought  against  a  de- 
fendant who  does  not  reside  in  the  county  where  the  suit  is  in- 
stituted. In  that  case  it  is  required  to  be  averred,  to  give  the 
Court  jurisdiction,  that  the  suit  is  brought  in  the  county  of  the 
plaintiff,  and  also  that  the  contract  or  cause  of  action  accrued 
there.  These  facts,  and  these  alone,  are  required  by  the  statute 
to  exist,  to  authorize  the  commencement  of  the  suit  and  sending 
the  process  beyond  the  county ;  and  the  case  of  Gillit  vs.  Stone 
decides  that  the  declaration  need  only  state  these  facts ;  and 
the  cases  of  Clark  vs.  Harkness,  1  Scam.,  56 ;  Key  vs.  Collins, 
ibid,  403  ;  Shepherd  vs.  Ogden,  2  Scam.,  259 ;  "Wakefield  vs. 
Grundy,  3  Scam.,  133;  Brown  vs.  Bodwell,  4  Scam.,  302;  and 
Clark  vs.  Clark,  1  Gilm.,  33,  determined  that  these  facts  must  be 
averred.  The  second  case  provided  for  is,  where  the  con- 
tract upon  which  the  suit  is  brought  is  specifically  made  payable 
in  a  particular  county.  In  that  event,  the  suit  may  be  com- 
menced in  that  county,  irrespective  of  the  residence  of  any  of 
the  parties,  and  the  process  may  be  sent  to  a  foreign  county. 
The  case  of  Key  vs.  Collins,  and  some  of  the  other  cases  refer- 
red to,  show  that  only  one  fact  need  be  averred  in  the  decla- 
ration, to  give  the  jurisdiction.  The  third  case  is,  where  the 
suit  is  brought  against  two  or  more  defendants,  residing  in  dif- 
ferent counties,  M'hen  the  action  may  be  brought  in  a  county 
where  either  of  them  resides,  when  the  process  may  be  sent  be- 
yond the  county  to  reach  the  other  defendants.  Here  the  juris- 
diction, or  right  to  entertain  the  suit  and  send  abroad  the  pro- 
cess, depends  upon  the  existence  of  but  one  fact,  and  that  is, 
that  one  of  the  defendants  resides  in  the  county  where  the  suit 
is  brought.  The  case  of  Scrapie  vs.  Anderson  decides  that  this 
one  fact,  upon  which  the  jurisdiction  of  the  court  thus  depends, 
must  be  averred  in  the  declaration.  Now,  it  will  be  observed, 
that  upon  the  existence  of  certain  facts  within  the  county,  the 
statute  authorizes  the  commencement  of  the  suit  there,  and  the 
issuing  of  process  to  another  county ;  and  the  principle  of  all  these 
cases  seems  to  be,  that  the  declaration  must  aver  the  existence  of 
these  facts  within  the  county,  and  that  it  is  unnecessary  to  aver 
the  existence  of  any  fact  beyond  that  county,  and  upon  which 
the  right  to  commence  the  action  is  not  made  to  depend.  It  is 
true  that  the  statute  also  states  where  the  process  may  go — that 
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is,  in  the  first  case,  to  the  county  where  the  absent  defendant 
resides,  and,  in  the  second  case,  to  the  county  where  the  absent 
defendant  may  be  found.     But  the  cases  show  that  the  residence 
of  the  absent  defendant,  to  reach  whom  the  process  is  issued, 
need  not  be  averred  ;  and  this  must  be  upon  the  ground,  as  be- 
fore intimated,  that  the  facts  being  shown  which  confer  the  ju- 
risdiction to   entertain  the  suit  and  issue  the  process,  the  pre- 
sumption is,  that  the  jurisdiction  is  properly  exercised  by  issuing 
the  process  to  the   place  authorized  by  law.      In  this  very  case 
it  is  objected,  that  the  declaration  does  not  show  that  the  defend- 
ant was  a  resident  of  the  county  to  w^hich  the  process  was  sent, 
although  both  the   facts  which  the  statute  requires  to  authorize 
the  commencement  of  the  suit,  are  shown  to  exist.     Should  we 
sustain  tliis  objection,  then,  by  the  same  rule,  it  would  be  neces- 
sary, when  a  suit  is  brought  under  the  other  clause  of  the  stat- 
ute, to  hold  that  the  declaration  should  aver,  in   addition  to  the 
fact  required  in  the  case  of  Semple  vs.  Anderson,  that  the  ab- 
sent defendant  was  or  would  be  found  in  the  county  to  which 
the  process  issued.      It  was  urged  that,  as  in  Semple  vs.  Ander- 
son, the  return  of  service  upon  Semple  in    St.  Clair  county  was 
not  sufficient  to  show  that  he  resided  there,  so  as  to  dispense 
with  the  averment  of  that  fact  in  the  declaration,  so  here  the 
service  upon  Waterman   should  not  be  held  sufficient  to  show 
that  he  was  a  resident  of  the  county  where  he  was  served.     But 
the  question  is  one  of  pleading  and  not  of  evidence.     Admitting 
that  the  service  might  be  considered  proof  of  Semple's  residence, 
still  that  would  not  dispense  with  the  averment  of  that  fact  in 
the  declaration  as  his  residence  in    that    county  was    the  fact 
upon  which  the  plaintiff's  right  to  bring  his  suit  in  that  county 
depended.      Hence  the  necessity  of  averring  it  in  the  pleading. 
Not  so  here.     This  suit  is  brought  under  the  other  clause  of  the 
statute,  and  the  right  to  bring  it  depended  upon  other  facts  than 
the  residence  of  the  defendant,  which  are  averred  in  the  decla- 
ration.     Had  they  not  been  averred,  no  proof  of  their  existence 
would  suffice.      "Where  the  right  to  commence  the  suit  depends 
upon  residence,  then  it  must  be  averred.      But  when  that  right 
depends  upon  other  facts,  then  the  residence  need  not  be  aver- 
red, but  only  those  other  facts.      The  propriety  of  this  distinc- 
tion we  will  not  stop  to  investigate.     It  is  sufficient  that  we  find 
it  indicated  by  the  decisions.      Were  the  question  before  us  for 
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the  first  time,  we  might  and  probably  should  follow  the  rule  as 
indicated  in  the  case  of  Foot  vs.  Stevens,  17  Wend.,  483,  and 
hold  that  none  of  these  averments  were  necessary,  upon  the  fa- 
miliar principle  that  every  presumption  is  in  favor  of  the  juris- 
diction and  proceedings  of  superior  Courts  of  general  juris- 
diction. But  as  it  is,  we  think  it  our  duty  to  follow  the  previ- 
ous decisions  which  govern  this  case.  The  rule,  however, 
which  they  prescribe,  we  are  certainly  not  disposed  to  extend, 
and  require  other  averments  than  have  been  formerly  held  ne- 
cessary. As  a  question  of  practice,  one  rule  may  be  as  well  as 
another  on  this  subject,  and  it  is  far  better  that  rules  of  practice, 
when  once  settled  by  the  tribunal  of  last  resort,  should  be  ad- 
hered to,  than  to  keep  them  constantly  fluctuating  and  uncer- 
tain. 

Let  the  judgment  be  reversed,  with  costs,  and  the  cause  re- 
manded. 

Judgment  reversed. 


The  People  of  the  State  of  Illinois,  on  the  relation  of  "Wil- 
liam Davenport,  appellants,  vs.  Welcome  B.  Brown,  Judge, 
William  E.  Buckingham  and  William  C.  Poynter,  Asso- 
ciate Justices,  and  Edgar  Babcook,  Clerk  of  the  County 
Court  of  Woodford  County,  appellees. 

Appeal  from   Woodford. 

The  right  of  a  county  to  adopt  township  organization,  under  the  provision  of  our  constitu- 
tion, is  expressly  made  to  depend  upon  an  afifirmative  vote  of  a  majority  of  all  the  citizens 
within  the  county,  entitled  to  vote  on  the  question  (a). 

The  Legislature  does  not  possess  the  power  to  provide  any  other  mode  of  township  organi- 
zation, than  under  and  by  virtue  of  the  sixth  section  of  the  seventh  article  of  the  consti- 
tution. 

The  power  of  the  Countv  Court  over  the  business  of  a  county,  continues  until  the  township 
organization  is  adopted  by  an  affirmative  vote  of  a  majority  of  all  the  legal  voters  of  a 
county. 

The  law  of  the  twelfth  of  February,  1819,  is  in  full  force  in  such  counties  as  have  adopted 
the  township  organization,  by  a  majority  of  all  the  legal  voters  of  the  counties. 

That  portion  of  the  fourth  section  of  the  township  la'.v,  which  is  inconsistent  with  the  con- 
stitution, may  be  disregarded,  without  invalidating  the  whole  law. 

This  was  a  petition  for  a  peremptory  mandamus,  filed  by  the 
appellants,  to  the  end  that  the  county  judge  of  Woodford  county, 
and  his  associate  justices  and  their  clerk,  might  be  commanded 

(a)    People  vs.  Coachman,  16  111.  R.,  142. 
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to  make  and  transmit  an  abstract  of  the  votes,  &c.,  of  that  coim- 
ty,  to  the  Auditor  of  state,  and  that  notices,  &c.,  be  given,  de- 
signatini^  a  suitable  time  and  place  for  holding  an  election  in 
each  of  the  towns  of  said  county,  for  the  purpose  of  organizing 
the  same,  &c. 

The  appellees,  on  showing  cause,  denied  that  a  majority  of 
the  votes  of  those  entitled  to  vote  upon  the  question,  had  been 
cast  for  township  organization.  That  at  the  general  election  at 
which  the  votes  upon  the  question  were  given,  upwards  of  six 
hundred  legal  votes  were  cast,  and  that  only  one  hundred  and 
fifty-three  of  the  number  were  for  township  organization. 

Upon  a  hearing  of  the  parties,  the  Court,  Da.vis,  Judge,  pre- 
siding, denied  the  petition ;  thereupon  the  relator  prayed  this 
appeal.  Other  questions  were  raised  by  the  petition  and  an- 
swer, but  as  they  were  not  considered  in  the  opinion,  reference 
will  not  be  made  to  them.  The  error  assigned  was,  the  judg- 
ment of  the  Court  dismissing  the  petition. 

O.  Petees,  for  appellants. 

N.  II.  PuKPLE,  for  appellees. 

Opinion  by  Treat,  C.  J. : 

The  sixth  section  of  the  seventh  article  of  the  constitution 
declares,  that  "  The  General  Assembly  shall  provide,  by  a  gen- 
eral law,  for  a  township  organization,  under  which  any  county 
may  organize,  whenever  a  majority  of  the  voters  of  such  county, 
at  any  general  election,  shall  so  determine  ;  and  whenever  any 
county  shall  adopt  a  township  organization,  so  much  of  this  con- 
stitution as  provides  for  the  management  of  the  fiscal  concerns 
of  the  said  county  by  the  County  Court,  may  be  dispensed  with  ; 
and  the  affairs  of  said  county  may  be  transacted  in  such  manner 
as  the  General  Assembly  may  provide." 

On  the  12th  of  February,  1849,  the  Legislature  passed  a  law, 
entitled  "An  act  to  provide  for  township  and  county  organiza- 
tion, under  which  any  county  may  organize  whenever  a  majority 
of  voters  of  such  county,  at  any  general  election,  shall  so  deter- 
mine." The  first  section  of  the  act  provides,  "  that  at  the  next 
general  election  to  be  held  in  the  several  counties  in  this  state, 
the   qualified  voters    of   each  county  may  vote  for    or  against 
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township  organization  in  their  respective  counties."  The  fourth 
section  declares,  that  "if  it  shall  appear  by  the  returns  of  said 
election  that  a  majority  of  all  the  votes,  cast  for  or  against  town- 
ship organization  is  for  the  township  organization,  the  county  so 
voting  in  favor  of  its  adoption  shall  be  governed  by  and  subject 
to  the  provisions  of  this  act,  on  and  after  the  first  Tuesday  in 
April,  f850." 

At  the  ensuing  general  election,  in  the  county  of  Woodford, 
one  hundred  and  fifty-three  votes  were  given  lor,  and  one  hun- 
dred and  seven  votes  against  township  organization,  while  more 
than  six  hundred  votes  were  cast  in  the  county. 

The  question  arises  on  this  state  of  case,  whether  the  town- 
ship organization  was  legally  adopted  by  the  people  of  that 
county.  The  section  of  the  constitution  before  recited  is  free 
from  all  doubt  or  uncertainty.  The  language  is  clear  and  ex- 
plicit, and  admits  of  but  one  meaning.  It  does  not  mean  a  ma- 
jority of  those  voting  on  the  question  to  be  submitted,  but  a  ma- 
jority of  all  the  legal  voters  of  the  county.  The  right  of  a 
county  to  organize,  under  a  law  to  be  passed  in  pursuance  of 
this  provi  ion  of  the  constitution,  is  made  expressly  to  depend 
upon  an  affirmative  vote  of  a  majority  of  all  the  citizens  of  the 
county  entitled  to  vote  on  the  question.  But  one-fourth  of  the 
voters  of  Woodford  county  cast  their  sufi'rages  in  favor  of  town- 
ship organization.  It  is  clear,  therefore,  that  the  township  law 
has  not  been  legally  adopted  in  that  county. 

The  fourth  section  of  the  township  law,  in  terms,  only  requires 
an  affirmative  vote  of  a  majority  of  those  voting  on  the  question. 
This  provision,  not  being  as  broad  as  the  requirement  of  the 
constitution,  cannot  for  a  moment  be  sustained,  if  the  validity 
of  the  law  is  to  depend  on  its  being  in  accordance  with  the  con- 
stitution. If  such  be  the  case,  an  afiirmative  vote  of  a  majority 
of  the  legal  voters  of  a  county  is  absolutely  necessary,  in  order 
to  give  any  vitality  to  the  township  law  in  respect  to  such 
county. 

But  it  is  insisted  that  the  Legislature  had  full  power  to  enact 
the  law  in  question,  independent  of  the  provisions  of  the  consti- 
tution. It  is  said  that  this  section  of  the  constitution  is  mandato- 
ry to  the  Legislature  to  enact  a  particular  law,  and  submit  it  to 
the  people  of  each  county  for  adoption  or  rejection,  and  is  not 
in  exclusion  of  the  power  of  the  Legislature  to  pass  any  other 
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law  upon  the  same  subject  matter.  It  would  seem  to  be  very- 
apparent  from  the  peculiar  title  of  the  act,  and  the  fact  of  the 
submission  of  the  question  of  township  organization  to  the  peo- 
ple of  each  county,  that  the  Legislature  designed  to  act  in  obe- 
dience to  this  provision  of  the  constitution.  But,  be  that  as  it 
may,  we  will  proceed  to  inquire  M'hether  the  Legislature  possess- 
es any  authority  to  provide  any  other  mode  of  township  organi- 
zation, than  under  and  by  virtue  of  this  section  of  the  constitu- 
tion, A  state  constitution  is  not  considered  as  a  grant  of  pow- 
ers to  the  Legislature,  but  rather  as  a  limitation  upon  its  powers, 
As  a  general  principle,  a  Legislature  may  lawfully  exercise  all 
powers  that  are  not  expressly  or  by  necessary  implication  for- 
bidden by  the  constitution  of  the  state,  or  inhibited  by  the  con- 
stitution uf  the  United  States.  Are  there  any  restrictions  in  our 
constitution  in  the  way  of  the  exercise  of  the  powers  claimed  for 
the  Legislature  ?  A  bare  reference  to  some  of  the  provisions  of 
the  constitution  will  only  be  necessary  for  a  satisfactory  solution 
of  this  question.  The  second  article  of  the  constitution  is  as  fol- 
lows :  "  The  powers  of  the  government  of  the  state  of  Illinois 
shall  be  divided  into  three  distinct  departments,  and  each  of 
them  be  confided  to  a  separate  body  of  magistracy,  to  wit : 
Those  ■\;vhich  are  legislative,  to  one;  those  which  are  executive, 
to  another ;  and  those  which  are  judicial,  to  another.  JSTo  per- 
son, or  collection  of  persons,  being  one  of  these  departments, 
shall  exercise  any  power  properly  belonging  to  either  of  the  oth- 
ers, except  as  hereinafter  expressly  directed  or  permitted ;  and 
all  acts  in  contravention  of  this  section  shall  be  void."  The 
first  section  of  the  fifth  article  provides,  that  "  The  judicial 
power  of  this  state  shall  be  and  is  hereby  vested  in  one  Supreme 
Court,  in  Circuit  Courts,  in  County  Courts,  and  in  justices  of 
the  peace;"  and  the  nineteenth  section  of  the  same  article  de- 
clares, that  "  The  county  judge  with  such  justices  of  the  peace 
in  each  county  as  may  be  designated  by  law,  shall  hold  terms 
for  the  transaction  of  county  business,  and  shall  perform  such 
other  duties  as  the  General  Assembly  shall  prescribe." 

In  the  distribution  of  powers  among  the  different  departments 
of  the  government,  the  jurisdiction  over  the  county  business  is 
vested  in  the  County  Court.  The  Court  is  created  and  its  ju- 
risdiction conferred  by  the  constitution.  The  jurisdiction  can- 
not be  taken  away  from  the  Court,  nor  transferred  to  any  other 
61 
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tribunal,  except  in  the  mode  prescribed  by  the  constitution. 
The  fifteeth  and  sixteenth  .articles  of  the  township  law  confer 
on  the  board  of  supervisors,  to  be  chosen  from  the  several  towns 
in  a  county,  all  of  the  powers  and  jurisdiction  over  the  business 
concerns  of  the  county,  which  were  previously  vested  in  and 
exercised  by  the  County  Court.  The  latter  Court,  established 
by  the  constitution  for  the  purpose  of  tiansacting  the  county  bu- 
siness, is  superceded  by  the  provisions  of  this  law,  and  ceases, 
for  such  purpose,  to  have  any  further  existence.  The  leading 
object  of  the  township  organization  is  to  place  these  powers  un- 
der the  control  and  direction  of  another  tribunal. 

By  a  recurrence  to  the  provisions  of  the  sixth  section  of  the 
seventh  article  of  the  constitution,  it  will  be  seen  that  the  con- 
stitution, after  creating  the  County  Court  and  confiding  to  it  the 
management  of  the  county  business,  has  prescribed  the  mode  in 
which  that  jurisdiction  may  be  divested.  The  jurisdiction 
may  be  dispensed  with  and  conferred  on  such  other  tribu- 
nal as  the  Legislature  may  direct,  whenever  the  township 
organization  contemplated  by  the  constitution  shall  be  adopt- 
ed. But  until  such  an  organization  is  effected,  the  jurisdic- 
tion over  the  business  affairs  of  the  county  remains  in  the 
County  Court,  and  cannot  be  lawfully  exercised  by  any  other 
tribunal.  It  can  no  more  be  assumed  by  the  Legislature  and 
transferred  to  a  different  tribunal,  than  can  the  powers  properly 
belonging  to  the  Legislature  be  assumed  and  exercised  by  the 
executive  or  judicial  departments  of  the  government.  The 
power  of  the  County  Court  over  the  business  of  a  county  con- 
tinues until  the  township  organization  is  adopted  by  an  affirma- 
tive vote  of  a  majority  of  all  the  legal  voters  of  the  county. 
Such  a  vote  is,  by  the  constitution,  made  a  condition  precedent 
to  the  divesting  of  the  jurisdiction  of  the  County  Court,  and  the 
exercise  of  any  power  by  the  Legislature  to  vest  that  jurisdic- 
tion in  the  board  of  supervisors  of  a  county,  or  the  local  au- 
thorities of  the  town.  As  respects  the  county  of  Woodford, 
the  contingency  has  not  happened.  Its  County  Court  is  not 
divested  of  jurisdiction.  The  township  law  has  no  operation 
within  its  limits. 

It  is  the  opinion  of  the  Court,  that  the  Legislature  cannot 
constitutionally  pass  any  law  providing  for  a  township  organiza- 
tion, that  will  operate  to  change  or  affect  the  jurisdiction  of  the 
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County  Court  over  county  business,  until  the  law  has  been  sub- 
mitted to  the  people,  and  adopted  by  an  affirmative  vote  of  a 
majority  of  all  the  legal  voters  of  a  county. 

It  is  also  the  opinion  of  the  Court,  that  the  law  of  the  12th  of 
February,  1849,  is  in  full  force  in  such  counties  as  have  adopted 
the  township  organization  by  a  a  majority  of  their  legal  voters. 
That  portion  of  the  fourth  section  of  the  township  law  which 
is  inconsistent  with  the  constitution,  may  be  entirely  disregard- 
ed without  invalidating  the  whole  law. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs, 
against  the  relator. 

Judgment  ajirmed. 


Robert  Bloomer,  appellant  vs.  John  Sherrill,  appellee. 
Appeal  from  Jo  Daviess. 

In  order  to  reverse  a  judgment,  because  the  testimony  of  a  particular  witness  was  excluded 
from  the  jury,  it  must  be  shown  that  the  testimony  was  material. 

When  the  Court  lays  down  the  law  by  which  the  jury  are  to  be  governed  in  their  delibera- 
tions, he  must  instruct  them  in  writing. 

This  was  an  action  of  trespass,  for  assault  and  battery, 
brought  by  the  appellee  against  the  apellant,  and  heard  before 
Sheldon,  Judge,  and  a  jury,  at  March  term,  1850,  and  a  verdict 
and  judgment  for  $500.  The  defendant  below  (Bloomer,) 
prayed  the  appeal. 

J.  P.  HoGE,  for  appellant. 
J.  P.  Stevens,  for  appellee. 

Opinion  by  Mr.  Justice  Caton  : 

Had  the  testimony  of  the  witness,  Byrne,  been  allowed  to  re- 
main before  the  jury,  we  should  not  have  complained ;  and  yet 
we  cannot  say  that  the  Court  erred  in  withdrawing  it  from  them 
as  immaterial.  It  is  true,  that  great  latitude  is  allowed  on  both 
sides,  in  cases  of  this  kind,  in  the  evidence  to  be  admitted,  cal- 
culated to  affect  the  question  of  damages  ;  yet  even  here,  testi- 
mony, the  materiahty  of  which  cannot  be  pointed  out,  should  be 
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rejected.  The  testimony  of  the  plaintiff  below,  showed  that 
the  defendant  had  pushed  him  down  and  broken  or  dislocated 
one  of  his  wrists,  by  reason  of  which  he  was.  sick  and  unable  to 
work  for  several  months  ;  and  it  may  be  that,  to  some  extent, 
the  injury  was  permanent.  Byrne  testified,  that  some  time  after 
the  assault,  the  plaintiff  showed  him  a  lump  or  knot  above  the 
elbow,  on  one  of  his  arms,  which  was  the  consequence  of  an 
injury  he  had  received  by  falling  against  the  door  post,  while 
working  for  Leiginger,  but  there  is  no  pretence  that  the  plain- 
tiff complained  of  any  inconvenience  from  that  hurt,  or  that  the 
injury  ever  had  been  in  any  degree  serious.  Sherrill  had  work- 
ed for  Leiginger,  both  before  and  since  the  assault  for  which  the 
suit  was  brought  was  committed ;  and  whether  he  fell  against 
the  door  post  before  or  after  that  assault  was  committed,  does 
not  appear.  It  may  have  been  years  before  the  assault,  or  but 
a  few  days  before  the  conversation.  At  most,  it  could  only 
have  been  a  flesh  wound,  and  no  jury  would  have  been  author- 
ized to  find,  from  the  testimony  of  Byrne,  that  it  had  produced 
a  permanent  injury.  Besides,  it  does  not  even  appear  that  it 
was  on  the  same  arm,  the  wrist  of  which  had  been  broken  or 
dislocated  by  Bloomer.  What  argument  could  have  been  urged 
upon  this  testimony,  had  it  been  admitted  ?  Was  it  designed  to 
show  that  Sherrill  was  in  the  habit  of  falling  and  hurting  him- 
self? Admitted,  and  the  case  is  not  helped,  for  it  is  certain 
that  upon  this  occasion  he  did  not  fall  accidentally,  but  that 
Bloomer  pushed  him  down.  Was  it  designed  to  show  that  the 
permanent  injury  complained  of  might  have  originated  in  the  fall 
against  the  door  post?  As  befoi'e  remarked,  the  evidence  was 
not  of  such  a  character  as  would  warrant  that  conclusion.  A 
verdict  affirming  that  fact  from  this  evidence  could  never  be  se- 
riously asked.  We  cannot  appreciate  any  legitimate  bearing 
which  this  evidence  could  have  had  upon  the  finding  of  the  jury ; 
and  yet  to  reverse  this  judgment,  we  must  be  able  to  say  that  it 
was  material,  and  to  point  out  its  materiality.  This  we  cannot 
do,  and  hence  we  cannot  say  that  the  Court  errred  in  rejecting 
it. 

The  statute  requiring  the  instructions  to  the  jury  to  be  given 
in  writing,  did  not  require  the  Circuit  Court  to  deliver  a  writ- 
ten opinion,  in  deciding  the  motion  of  the  plaintiff  to  exclude 
this  testimony  from  the  jury.     This  question  merely  concerned 
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the  admissibility  of  evidence,  and  had  nothing  to  do  with  the  law, 
as  applicable  to  the  evidence  before  them  for  consideration. 
When  the  Court  lays  down  the  law  by  which  the  jury  are  to  be 
governed  in  their  deliberations,  then  he  must  instruct  them  in 
writing  (a). 

The  injury  was  a  serious  one,  and  we  cannot  say  that  the 
damages  were  assessed  so  high  as  to  call  upon  this  Court  to 
interfere,  because  they  were  excessive. 

The  judgment  of  the  Circuit  Court  must  be  affirmed,  with 
costs. 

(a)    Brown  vs.  People,  4  Gil.  R.,,440 ;  Green  vs.  Lewis,  13  111.  R.,  645. 

Judgment  ajirmed. 


Justin  Buttekfield,  appellant,  vs.  George  W.  Smith,  appellee. 
Appeal  from  Cook  County  Court. 

A  quit-claim  deed  is  as  effectual  for  the  purpose  of  transferring  real  estate  as  a  deed  of  bar- 
gain and  sale,  unless  there  are  words  in  the  deed  showing  an  intention  on  the  part  of  the 
grantor  to  make  limitations  to  his  conveyance  ;  if  there  are,  then  the  grantee  is  bound 
by  all  the  limitations  it  contains. 

This  was  an  action  of  ejectment,  brought  by  appellant  to  re- 
cover thirty-five  acres  of  the  west  half  of  the  south-west  quar- 
ter of  section  two,  in  town  thirty-nine  north,  range  twelve,  in 
Cook  county :  described  by  metes  and  bounds.  The  cause  came 
on  to  be  heard  at  the  May  term  of  the  Cook  County  Court,  in 
the  year  1848,  before  Hugh  T.  Dickey,  Judge,  and  a  jury.  A 
verdict  was  found  for  the  defendant.  Both  parties  adduced  title 
from  the  same  source,  to  wit,  George  E.  Walker.  The  plain- 
tiff below  prayed  this  appeal.  The  opinion  of  the  Court  exhibits 
enough  of  the  case  to  elucidate  the  questions  involved. 

I^.  H.  Purple  and  E.  W.  Tract,  for  appellant. 

John  C.  Champlin  and  P.  Ballingall,  for  appellee. 

Opinion  by  Mr.  Justice  Trumbull  : 

Walker,  who  had  once  owned  the  land  in  controversy,  by  a 
quit-claim  deed,  dated  January  1,  1844,  and  recorded  January 
20,  1844,  released  his  interest  in  the  same,  and  some  fifteen 
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other  tracts,  to  one  George  Smith,  under  whom  the  plaintiff 
claims.  The  deed  is  in  the  usual  form  of  quit-claim  deeds,  con- 
veying all  the  right,  title  and  interest  of  the  grantor  in  the  lands 
described,  except  that  after  the  description  of  the  lands,  it  con- 
tains this  clause :  "  Intending  to  convey  such  only  as  are  now 
owned  by  said  Walker,  and  not  any  that  may  have  been  convey- 
ed to  any  one  else." 

The  defendant  gave  in  evidence  a  deed  of  bargain  and  sale, 
with  covenants  of  warranty,  from  Walker  to  E.  D.  Taylor  and 
others,  embracing  the  land  sued  for,  dated  May  13,  183Y,  but 
not  recorded.  In  the  County  Court  the  defendant  had  judgment. 
Unless  Taylor  and  others  were  required  to  record  their  deed,  as 
a  protection  against  the  subsequent  quit-claim,  under  which 
plaintiff  claims,  the  judgment  must  stand.  To  determine  that 
question,  it  is  only  necessary  to  look  to  the  language  of  the  quit- 
claim deed,  and  ascertain  what  was  intended  to  be  conveyed  by 
it.  Such  a  deed  is  just  as  effectual  for  the  purpose  of  transfer- 
ring real  estate,  as  a  deed  of  bargain  and  sale ;  and  had  there 
been  no  words  in  the  deed  under  consideration,  showing  an  in- 
tention on  the  part  of  the  grantor  not  to  convey  the  land  in 
question,  there  can  be  no  doubt  that  the  plaintiff  would  have 
been  entitled  to  recover.  The  deed,  however,  contains  a  clause 
showing  that  the  grantor  did  not  intend  to  transfer  by  it  any  in- 
terest in  lands  which  he  had  previously  conveyed  (a).  It  was 
competent  for  the  grantor  to  insert  such  a  limitation  in  the  deed ; 
and  the  grantee,  by  accepting  such  a  deed,  is  bound  by  all  the 
limitations  it  contains.  The  intention  of  the  parties  is  the  polar 
star  by  which  Courts  are  always  to  be  guided  in  the  construc- 
tion of  contracts;  and  can  there  be  any  question  that  Walker  did 
not  intend  by  his  quit-claim  deed  to  convey  any  land  which  he 
did  not  then  own,  or  which  might  have  been  conveyed  to  any 
one  else,  when  he  has  expressed  that  intention  in  the  deed  itself, 
as  clearly  as  language  could  make  it  ?  It  is  clear,  therefore, 
that  no  interest  in  the  land  in  question  passed  by  the  quit-claim 
deed,  because  Walker  had  previously  conveyed  the  same  land 
to  Taylor  and  others.  He  says  that  it  was  his  intention  to  con- 
vey only  such  lands  described  in  the  quit-claim  deed  as  he  then 
owned,  and  his  ownership  over  the  land  in  controversy  was  as 
effectually  parted  with,  as  to  him,  as  it  would  have  been  if  Tay- 
lor and  others  had  immediately  placed  their  deed  upon  record. 

(a)  Hamilton  yb.  Doolittle,  37  111.  R.,  474. 
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To  construe  the  clause  under  consideration  as  extending  only 
to  such  lands  as  Walker  had  previously  conveyed  to  persons 
who  had  put  their  deeds  upon  record,  would  be  to  give  it  no 
meaning  whatever.  His  second  conveyance  could  in  no  way 
aflPect  their  rights.  It  is  probable  that  Walker,  being  at  the 
time  a  large  operator  in  lands,  did  not  precisely  recollect  what, 
tracts  he  had  sold,  and  hence  inserted  a  clause  in  his  quit-claim 
deed,  that  would  protect  all  who  had  purchased  from  him, 
whether  their  deeds  were  recorded  or  not,  even  though  he 
should  make  a  second  conveyance  of  the  same  land. 

We  cannot  doubt  that  it  was  Walker's  intention  not  to  em- 
brace in  his  quit-claim  deed  the  land  in  controversy ;  and  if  a 
proposition  so  plain  needed  authorities  to  support  it,  it  will  be 
found  to  be  abundantly  sustained  by  the  cases  of  Brown  vs. 
Jackson,  3  Wheaton,  449,  and  McConnell  vs.  Eeed,  4  Scam- 
mon,  IIY. 

The  judgment  of  the  County  Court  is  affirmed. 

Judgment  affirmed. 


Anonymous. 

Where  an  appeal  has  not  been  filed  in  this  Court,  within  the  first  three  days  of  the  term, 
the  statute  is  peremptory  that  damages  must  be  allowed  {a). 

A  motion  was  made,  founded  upon  an  affidavit,  requesting  the 
Court  to  remit  the  damages  of  five  per  cent,  allowed  against  the 
appellant,  because  he  had  not  filed  his  record  within  the  first 
three  days  of  the  term. 

Per  Curiam.  This  motion  must  be  denied.  The  statute 
does  not  leave  any  discretion  in  the  Court ;  its  language  is  per- 
emptory.    The  judgment  for  five  per  cent,  damages  must  stand. 

(o)  Laws  of  1865,  p.  4,  sec.  3. 
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Anonymous. 

Where  an  attorney  sues  out  a  writ  of  error,  without  the  authority  of  the  parties  named  as 
plaintiffs  in  the  writ,  the  process  will  be  dismissed  at  his  costs. 

jPer  Curiam.  This  was  a  motion  to  dismiss  the  writ  of  error, 
fomided  upon  the  affidavits  of  the  plaintiffs  in  error,  setting  forth 
Ihat  the  process  had  been  issued  without  their  sanction  or  direc- 
tion. The  motion  will  be  allowed,  and  the  writ  dismissed,  at 
the  cost  of  the  attorney  who  sued  out  the  process. 


RuEL  Ambrose  et  al.,  appellants,  vs.  Charles  "W.  Weed  et  al., 

appellees;  and 

Anson  Koot,   impleaded  with   Ruel   Ambrose,   appellant,  vs. 

AsHEE  RossiTTER,  appellee. 

Ajppeal  from  Kane. 

A  levy  upon  personal  property,  apparently  of  sufficient  value  to  satisfy  the  judgment,  is  not 
an  absolute  satisfaction,  but  sub  modo  only;  for  until  the  levy  is  disposed  of,  it  cannot  be 
certainly  known  that  it  will  produce  an  absolute  satisfaction  (a). 

So  where  the  property  is  withdrawn  from  the  custody  of  the  officer,  by  the  execution  of  a 
delivery  bond,  and  the  condition  of  the  bond  is  not  complied  with,  neither  the  defendant 
nor  his  surety  upon  an  appeal  bond,  can  set  up  the  levy  as  a  bar  to  an  action  upon  the  ap- 
peal bond. 

The  perfection  of  an  appeal  suspends  all  proceedings  under  the  judgment. 

The  above  causes  were  submitted  upon  precisely  similar 
questions.  The  appellees  recovered  a  judgment  in  the  Kane 
Circuit  Court,  against  Ruel  Ambrose,  one  of  the  appellants,  for 
the  sum  of  $833  32,  and  on  the  23d  of  April,  1845,  execution 
issued  upon  said  judgment,  and  was  delivered  to  the  sheriff  of 
Kane  county ;  by  virtue  of  which  he  levied  upon  personal  pro- 
perty of  the  said  Ambrose,  of  the  value  of  $1,500  ;  thereupon 
Ambrose  executed  a  forthcoming  bond,  with  the  other  appellant 
as  surety,  conditioned  for  the  return  of  the  property  on  the  day 
of  sale ;  after  the  levy  and  execution  of  the  delivery  bond,  and 
before  the  day  of  sale,  Ambrose  perfected  an  appeal  to  this  Court, 
and  executed  an  appeal  bond,  with  his  co-appellant  as  security, 
conditioned  in  the  usual  form  ;  which  appeal  was  afterwards  dis- 
missed. 

This  action  was  brought  upon  the  appeal  bond,  and  the  usual 
breaches  assigned.     To  which  the  appellants  pleaded,  in  bar,  the 

(a)  Montgomery  vs.  Wayne,  14  111.  R.,  374,  and  note.    As  to  the  levy  on  real  estate,  Gregory 
vs.  stark,  3  Scam.  R.,  612. 
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levy  aforesaid ;  and  appellees  replied  thereto,  the  execution  of 
the  delivery  bond  aforesaid,  perfection  of  the  said  appeal,  dis- 
missal of  the  same,  and  the  breach  of  the  delivery  bond.  To 
which  replication  appellants  demurred.  The  Circuit  Court 
overruled  the  demurrer,  and  appellants  bring  the  cause  to  this 
Court,  assigning  for  error  the  overruling  of  the  said  demurrer. 

The  cause  was  heard  before  Theophilus  L.  Dickey,  at  Janu- 
ary term,  1850,  and  a  judgment  rendered  for  the  appellees,  for 
the  sum  of  $1,300  debt,  and  $602  47,  damages. 

Wilson  &  "Wilcox,  for  appellants,  cited  4  Mass.,  402  ;  12 
Johnson,  207;  4  Cowen,  417;  14  Wendell,  260;  2  Lord  Kay- 
mond,  1072;  3  Scam.,  611 ;  1  U.  S.  Digest,  450  ;  1  A.  K.  Mar- 
shall, 15  ;  7  John.,  426  ;  Smedes  &  Marshall,  505 ;  4  ibid,  459  ; 
7  ibid,  791 ;  6  Howard,  Miss.,  513  :  1  ibid,  64 ;  12  Johnson,  205 ; 
5  J.  J.  Marshall,  676 ;  10  Peter's  U.  S.  Eep.,  400. 

R.  S.  Blackwell,  for  appellees,  cited  23  Wendell,  497 ;  Re- 
vised Statutes,  306,  sees.  30,  31. 

Opinion  by  Teeat,  C.  J. : 

Weed,  Masters  and  Weed  recovered  a  judgment  against  Am- 
brose, and  an  execution  issued  thereon  was,  on  the  23d  of  April, 
1845,  levied  on  personal  property  of  value  sufficient  to  discharge 
the  judgment.  On  the  26th  of  the  same  month,  the  property  was 
restored  to  Ambrose,  on  his  executing  a  delivery  bond,  with  Root 
as  surety,  conditioned  for  the  return  of  the  property  to  the 
sheriff  on  the  1st  of  June  thereafter.  On  the  28th  of  the  same 
month  of  April,  Ambrose  perfected  an  appeal  from  the  judgment 
to  the  Supreme  Court,  by  the  execution  of  an  appeal  bond,  with 
Root  as  surety.  The  appeal  was  dismissed  in  December  follow- 
ing. This  action  was  brought  upon  the  appeal  bond  :  the  breach 
assigned  being  the  non-payment  of  the  judgment. 

It  is  insisted  that  the  levy  amounted  to  a  satisfaction  of  the 
judgment,  and  constitutes  a  full  defence  to  the  action.  It  is  well 
settled  that  a  levy  on  the  personal  property  of  the  debtor,  suffi- 
cient in  value  to  pay  the  judgment,  operates,  while  the  levy  is 
undisposed  of,  as  a  satisfaction  of  the  judgment.  The  property 
is  in  the  custody  of  the  law,  and  beyond  the  control  or  disposi- 
tion of  the  debtor.  The  creditor  has  caused  a  seizure  of  enough 
62 
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of  the  effects  of  Ms  debtor  to  discharge  the  judgment,  and  it  is 
his  own  fault,  if  he  does  not  thereby  obtain  an  actual  satisfaction. 
Such  a  levy,  however,  is  not  an  absolute  satisfaction  of  the  judg- 
ment, but  a  satisfaction  sub  jnodo  only  ;  because,  until  there  has 
been  a  sale,  it  cannot  be  known  with  any  degree  of  certainty 
how  much  may  be  realized  from  the  property.  It  may  turn  out 
that,  from  prior  liens  on  the  property  or  other  causes,  the  pro- 
ceeds of  the  sale  will  not  be  sufficient  to  pay  the  judgment.  It 
would  be  wrong,  therefore,  to  hold  that  the  mere  seizure  of  the 
property  amounted  to  an  extinguishment  of  the  judgment.  It 
would  be  equally  wrong  to  suffer  the  debtor  to  be  harrassed  by 
any  other  proceedings,  until  it  is  ascertained  that  the  levy  is  in- 
effectual for  the  satisfaction  of  the  judgment.  Until  the  levy  is 
disposed  of  by  a  sale  of  the  property,  or  a  return  of  it  to  the 
debtor,  the  seizure  may  be  treated  as  a  satisfaction  of  the  judg- 
ment. In  the  meantime,  the  right  of  the  creditor  to  another 
execution,  or  to  an  action  on  the  judgment,  is  suspended.  If  he 
sues  out  a  fresh  execution,  it  will  be  set  aside,  on  motion  ;  if  he 
brings  an  action  on  the  judgment,  or  on  any  collateral  security 
for  its  payment,  the  levy  may  be  set  up  as  a  defence  to  the  fur- 
ther maintenance  of  the  suit.  If  a  sale  of  the  property  fails  to 
produce  a  satisfaction  of  the  judgment,  or  the  property  is  return- 
ed to  the  debtor,  or  the  levy  is  discharged  from  any  other  cause, 
the  creditor  is  remitted  to  all  of  his  legal  remedies  for  the  en- 
forcement of  the  judgment.  These  principles  are  laid  down  in 
the  well  considered  case  of  Green  vs.  Burke,  23  Wendell,  490, 
where  all  the  leading  authorities  on  this  subject  are  examined. 

In  the  present  case,  the  property  levied  on  was,  by  the  volun- 
tary act  of  the  debtor,  withdrawn  from  the  custody  of  the  sheriff, 
and  has  never  been  restored.  The  debtor  is  not  deprived  of  the 
possession  or  control  of  the  property,  and  the  creditor  has  not, 
by  virtue  of  the  levy,  the  right  to  subject  the  property  to  the 
payment  of  his  judgment.  Under  these  circumstances,  the  levy 
cannot  be  set  up  as  a  satisfaction  of  the  judgment.  The  statute 
authorizes  a  debtor  to  retain  the  possession  of  property  seized 
on  execution,  by  the  giving  of  a  delivery  bond ;  and  if  the  pro- 
perty is  not  forthcoming  on  the  day  specified  in  the  bond,  the 
sheriff  may  proceed  with  the  execution  as  if  no  levy  had  been 
made ;  and  in  case  sufficient  property  of  the  debtor  cannot  be 
found,  he  may  seize  and  sell  the  property  of  the  surety  in  the 
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bond.  R.  S.,  ch.  57,  sees.  30  and  31.  Where  property  has 
been  levied  on,  sufficient  in  value  to  discharge  the  judgment,  the 
giving  of  a  delivery  bond  suspends  all  further  proceedings  in  the 
case,  until  the  time  has  elapsed  for  the  return  of  the  property 
into  the  custody  of  the  sheriff.  If  the  property  is  not  restored, 
the  sheriff  may  proceed  with  the  execution  as  if  no  levy  had 
been  made,  or  bring  an  action  on  the  delivery  bond  ;  or  both  of 
these  remedies  may  be  pursued  at  the  same  time,  although  a  sat- 
isfaction of  one  would  operate  as  a  satisfaction  of  both.  The 
perfection  of  the  appeal  superseded  all  of  the  proceedings  under 
the  judgment.  There  was  no  forfeiture  of  the  delivery  bond, 
until  the  appeal  was  dismissed.  The  obligors,  however,  might 
have  returned  the  property  to  the  sheriff  at  the  time  fixed  by 
the  bond,  and  thereby  discharged  themselves  from  all  liability 
on  the  bond.  On  the  dismissal  of  the  appeal,  and  the  failure  of 
the  debtor  to  restore  the  property,  the  creditor  was  at  liberty  to 
sue  out  a  new  execution,  and  bring  actions  on  the  appeal  and 
delivery  bonds.  The  sheriff  could  not  have  proceeded  to  make 
a  fresh  levy  on  the  old  execution,  because  the  return  day  of  the 
process  had  passed. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Jv.dgment  affirmed. 


Henry  Eaton,   appellant,  m.  Jonathan  S.  Fullett,  appellee. 

Appeal  from  Jo  Damiess. 

Where  a  sheriff  has  returned  a  summons  into  the  Court  from  which  it  emanated,  with   his 

return  thereon,  his  authority  to  execute  it  is  determined,  and  the  force  of  the  writ  is 

spent,  and  cannot  be  revived  by  a  re-delivery  of  it  to  him. 
Although  a  defendant  pleads  to  an  action,  he  does  not  waive  the  right  to  take  adTantage  of 

the  want  of  service  of  the  summons,  if,  by  the  stipulation  of  the  parties,  the  right  to  test 

the  validity  of  the  service  is  reserved. 

This  was  an  action  of  debt,  commenced  by  the  appellee,  in 
the  Jo  Daviess  Circuit  Court,  against  the  appellant  and  one  Rud- 
sell.  Appellant  moved  to  dismiss  the  cause  in  the  Circuit 
Court,  upon  the  agreed  state  of  facts,  hereafter  set  forth  ;  which 
motion  was  denied  by  the  Court,  Sheldon,  Judge,  presiding,  at 
March  term,  1849.     Upon  which  appellant  was  ruled  to  plead, 
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■which,  he  did,  and  the  cause  proceeded  to  a  hearing,  and  judg- 
ment was  rendered  for  the  appellee.  Several  exceptions  were 
taken  to  the  ruling  of  the  Court  below ;  but  as  the  case  was  de- 
cided upon  the  point  reserved,  as  to  the  sufficiency  of  the  ser- 
vice, this  alone  will  be  a  sufficient  statement  of  the  case. 

The  motion  to  dismiss  was  submitted  to  the  Court  upon  this 
agreed  statement  of  facts : 

"  JONATHA]Sr    S.    FULLETT,  ) 

vs.  >  In  the  Circuit  Court,  March  term, 

Henky  Eaton,  impleaded,  )  1849. 

"It  is  agreed  in  this  case,  between  the  parties,  that  the  sum- 
mons was  duly  issued  and  placed  in  the  sheriff's  hands,  on  the 
5th  day  of  September,  1848,  and  made  returnable  on  the  2d  day 
of  October,  1848.  That  the  sheriff,  on  Saturday,  the  30th  day 
of  September,  aforesaid,  not  having  served  said  process,  but 
preparatory  to  returning  the  same,  on  Monday,  the  return  day 
thereof,  made  this  endorsement  on  the  writ :  '  The  within  na- 
med Anson  Rudsell  and  Henry  Eaton  not  found  in  my  county ; 
returned  this  2d  day  of  October,  '48.  M.  B.  Pierce,  sheriff.' 
And  on  Monday  morning,  the  return  day  thereof,  handed  the 
same  to  the  clerk  in  said  Court,  or  laid  it  on  his  desk;  thereby 
intending  to  return  the  same.  In  a  short  time  after,  the  plain- 
tiff's attorney  asked  the  sheriff  if  he  had  executed  the  process 
on  Eaton;  being  answered  he  had  not,  the  attorney  directed  the 
sheriff  where  he  might  be  found,  and  wished  him  to  go  and  serve 
the  writ  on  him.  The  attorney  then  picked  up  the  writ  from 
the  clerk's  table,  and  handed  it  to  the  sheriff,  who  erased  the 
return  made  on  Saturday,  and  proceeded  immediately  to  execute 
the  same,  and  return  it  as  indorsed. 

"M.  Y.  J ORNSON,  plai7itij^^s  attorney. 

"  T.  Deummond,  for  defendant  EatonP 

"  It  is  agreed  in  the  foregoing  statement  of  facts,  if  the  Court 
shall  be  of  opinion  that  the  process  has  been  legally  served  on 
the  defendant,  that  he  shall  be  ruled  to  plead ;  if,  on  the  other 
hand,  the  Court  shall  be  of  opinion  that  process  has  not  been 
legally  served,  that  the  suit  is  to  be  dismissed  at  plaintiff's  cost: 
either  party  to  have  the  right  to  except. 

"  Deummond,  for  Eaton. 

"  M.  Y.  Johnson,  attorney  for  jplaintiffP 
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J.  P.  HoGE,  for  appellant. 
M.  Y.  Johnson,  for  appellee. 

Opinion  by  Tkeat,  C.  J.: 

By  the  agreement  of  the  parties  the  right  of  the  plaintiff  to 
proceed  with  the  case  was  made  to  depend  on  the  validity  of 
the  service  of  process  on  the  defendant.  They  stipulated  that 
the  suit  should  be  dismissed,  if  the  defendant  had  not  been  legally 
served  with  process.  They  referred  that  single  question  to  the 
Court,  with  hberty  to  either  party  to  except  to  the  decision. 
"We  think  the  court  erred  in  not  sustaining  the  motion  to  dis- 
miss. There  was  no  valid  service  of  process  on  the  appellant. 
Before  the  service  was  made,  the  sheriff  returned  the  summons 
into  the  Court  from  which  it  emanated,  with  the  indorsement 
that  the  defendants  were  not  to  be  found  in  the  county.  He 
thereby  parted  with  all  control  over  the  process,  and  his  autho- 
rity to  execute  it  was  fully  determined.  The  force  of  the  writ 
was  wholly  spent,  and  could  not  be  revived  by  again  delivering 
it  to  the  sheriff  (a).  The  delivery  of  the  summons  conferred  no  new 
authority  on  the  sheriff,  and  his  acts  under  it  were  nullities.  But 
it  is  insisted,  that  the  defendant,  by  pleading  to  the  action,  waiv- 
ed all  right  to  take  advantage  of  the  want  of  service.  How  that 
might  be,  but  for  the  stipulations  of  the  parties,  we  will  not  now 
undertake  to  decide.  But  there  was  an  express  agreement  that 
the  suit  should  be  dismissed,  if  there  was  no  legal  service  of  pro- 
cess ;  and  that  an  exception  might  be  taken  to  the  decision  of 
that  question.  This  amounted  to  a  reservation  of  the  right  to 
test  the  validity  of  the  exception,  by  appeal  or  writ  of  error. 
The  appellant  has  the  right,  by  force  of  the  agreement,  to  assign 
the  decision  for  error. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs. 

Judgment  reversed. 

(a)  Phillips  vs.  Dana,  3  Scam.  K.,  558. 
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Samuel  S.  Gfyeb,  plaintiff  in  error,  vs.  Lemuel  Andrews,  de- 
fendant in  error. 

Error  to  Rock  Island. 

A  collector  of  taxes,  although  he  may  not  have  taken  an  oath  of  office  in  the  manner  pre- 
scribed by  the  statute,  may  be  an  officer  de  facto,  so  far  as  t)ie  public  and  third  persons  are 
concerned,  while  he  retained  the  office  and  exercised  the  duties  of  it. 

Where  the  jurisdiction  of  an  officer  is  of  a  special  and  particular  character,  a  person  acting 
under  a  warrant  from  him,  in  order  to  justify  himself,  must  show  that  the  officer  who  is- 
sued the  warrant  acted  within  his  jurisdiction,  and  was  authorized  to  act  in  the  particular 
case. 

A  collector  need  not  show  the  copy  of  the  assessment  list  in  justification  of  his  acts,  until 
he  has  laid  the  foundation  for  it,  by  showing  the  original  assessment. 

This  was  an  action  of  trespass,  tried  before  a  justice  of  the 
peace  of  Rock  Island  county,  and  taken  by  appeal  to  the  Cir- 
cuit Court.  On  the  trial  in  the  Circuit  Court,  Andrews,  who 
was  plaintiff  below,  proved  that  Guyer  took  certain  personal 
property  from  him,  and  proved  its  value.  Guyer  then  proved, 
that  at  the  time  of  the  taking  of  such  personal  property,  he  was 
the  acting  collector  of  taxes  for  said  county,  where  the  proper- 
ty was  taken  ;  and  for  the  purpose  of  justifying  the  taking  of 
such  property  for  the  non-payment  of  taxes,  he  introduced  the 
assessor's  book  of  said  county,  for  the  year  1849.  He  proved 
that  William  Holloway  was  the  acting  assessor  for  said  county 
for  that  year ;  that  the  said  book  was  returned  to  the  office  of 
the  clerk  of  the  County  Commissioners'  Court,  as  the  asses- 
sor's return  of  the  valuation  of  the  taxable  property  for  1849  in 
that  county,  and  that  the  book  now  belonged  to,  and  constituted 
a  part  of  the  records  of  the  office  of  the  County  Court.  The 
book  purported  to  contain  the  assessment  so  made  by  the  said 
Holloway. 

On  the  first  page  of  the  book  was  attached  an  affidavit,  in 
these  words : 

"  State  of  Illinois, 
Eock  Island  county, 

"  I,  William  Holloway,  do  solemnly  swear  that  1  will  faithful- 
ly, diligently  and  impartially  perform  all  the  duties  required  of 
me  by  law,  as  assessor  of  taxable  property  in  the  county  of  Rock 
Island,  and  that  I  will  in  no  instance  value  any  lands  as  low  as 
at  three  dollars  per  acre,  which  I  believe  to  be  worth  more." 
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The  oatli  was  taken  before  the  assessor  entered  upon  the  du- 
ties of  his  office.  The  affidavit  was  not  attached  to  the  said 
book  until  April  12,  1850,  but  was  left  in  the  clerk's  office. 

Guyer  then  offered  the  book  in  evidence,  and  offered  to  read 
therefrom  the  assessment  against  Andrews,  but  the  Court  ex- 
cluded this  evidence  from  the  jury.  Judgment  was  rendered 
against  Guyer  for  $4Y.  A  motion  for  a  new  trial  was  made 
and  overruled.  The  cause  was  heard  before  Kellogg,  Judge, 
at  May  term,  1850. 

The  assignment  of  errors  questions  the  correctness  of  the  de- 
cision of  the  Court,  in  excluding  the  assessment  as  evidence  for 
the  collector,  Guver. 


> 


J.  Manning,  for  plaintiff   in  error. 
N.  H,  Purple,  for  defendant  in  error. 

Opinion  by  Mr.  Justice  Caton  : 

Although  there  may  be  no  difference,  in  substance,  between 
the  oath  prescribed  by  the  act  of  1845  and  that  of  3  849,  yet  we 
are  not  prepared  to  say  that  the  taking  of  the  former  was  a  com- 
pliance with  the  latter  law.  When  the  Legislature  changed  the 
form  of  the  oath,  that  change  became  a  material  although  it  may 
not  have  been  a  substantial  one.  But,  notwithstanding  the  col- 
lector did  not  take  the  oath  prescribed  by  the  statute,  we  think 
as  an  officer  de  facto  he  could  make  an  assessment  which  was 
binding,  so  far  as  thepublic  and  third  persons  were  concerned  {a). 

It  is  true,  that  the  law  of  1849  provides  that  "a  refusal  or  ne- 
glect of  the  treasurer  to  qualify  and  act  as  assessor,  shall  vacate 
his  office  as  treasurer,  and  the  County  Court  shall  thereupon  ap- 
point some  suitable  person  to  fill  such  vacancy,  who  shall  hold 
his  office  until  his  successor  is  elected  and  qualified ;"  still,  so 
long  as  he  retained  the  office,  and  exercised  the  duties  of  it,  he 
was  an  officer  in  fact.  It  was  no  part  of  the  collector's  duty  to 
inquire  and  determine  whether  the  assessor  was  rightfully  in  of- 
fice, and  had  duly  quahfied  or  not.  So  long  as  the  County 
Court,  the  tribunal  appointed  by  law  for  that  purpose,  did  not 
treat  the  office  as  vacant,  and  fill  it  h^  appointment,  it  was  not 
for  the  collector  to  refuse  to  perform  his  duty,  because  he  might 
conceive  that  the  assessor  had  not  taken  the  proper  official  oatli. 

(a)  People  vs.  Ammons.  5Gil.  R.,  107. 
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It  was  enough  for  the  collector  to  know,  that  the  assessment  was 
duly  made,  by  an  acting  assessor,  who  was  in  the  open  and  noto- 
rious exercise  of  the  duties  of  the  office.  He  was  no  more  bound 
to  inquire  whether  the  assessor  had  been  duly  qualified,  than  he 
was  to  see  that  the  clerk,  who  furnished  him  with  the  copy  of 
the  assessment,  had  taken  his  proper  official  oath.  The  case  of 
The  People  vs.  Collins,  Y  John  R.,  549,  is  in  point.  There, 
commissioners  of  highways,  before  they  entered  upon  the  duties 
of  their  office,  were  required  to  take  an  oath,  which  should  be 
filed  with  the  town  clerk,  and  the  law  provided  that  a  neglect  to 
do  so  should  be  deemed  a  refusal  to  serve  in  the  office,  and  that 
the  town  might  proceed  to  choose  others.  The  commissioners, 
without  having  taken  and  filed  the  oath,  as  required,  laid  out  a 
road,  but  the  town  clerk  refused  to  record  the  survey  ;  insisting 
that  their  office  was  vacant,  for  the  reason  that  they  had  not 
taken  and  filed  the  oath,  and  that  they  could  not  act.  The 
Court,  however,  decided  that  they  were  officers  de  facto,  and 
as  such,  their  acts  were  good,  and  compelled  the  clerk  to  record 
the  survey  of  the  road. 

Another  question  is  raised  by  the  defendant  in  error,  and  that 
is,  admitting  the  assessment  to  have  been  valid,  still  the  book 
offered  showing  the  assessment  was  immaterial,  as  the  collector 
could  only  justify  himself  under  the  warrant  of  authority  by  vir- 
tue of  which  he  collected  the  tax,  and  behind  which  it  was  not 
necessary  for  him  to  go.  The  county  clerk  is  required  to  de- 
liver to  the  collector  a  copy  of  the  list  of  taxable  property  re- 
turned by  the  assessor,  and  this  constitutes  his  authority  for 
collecting  the  tax.  The  jurisdiction  of  the  clerk  to  issue  this 
warrant  of  authority  to  the  collector,  is  of  a  special  and  particu- 
lar character,  and  the  law  is  well  settled,  that  he  who  would 
justify  himself,  when  acting  under  such  a  warrant,  must  show 
that  the  officer  issuing  it  acted  within  his  jurisdiction,  and  was 
authorized  to  issue  it  in  the  particular  case.  This  rule  has  been 
olten  applied  to  the  cases  of  warrants  issued  for  the  collection  of 
taxes,  by  particular  persons  or  officers,  whose  duty  it  was  to 
issue  such  warrants  when  a  proper  assessment  had  been  made. 
Suydam  vs.  Keys,  13  John  R.,  44;  Brewster  vs.  Hyde,  7  JST. 
H.  R.,  209.  Here  the  clerk  had  no  authority  to  issue  the  copy 
of  the  assessment  list,  unless  an    assessment  had  been   made. 
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The  book,  which  was  ruled  out  by  the  Court,  was  the"  original  as- 
sessment list,  and  was  of  indispensable  importance  to  the  defend- 
ant below ;  for  without  it  the  copy  under  which  he  must  have 
acted,  was  issued  by  the  clerk  without  authority,  and  could  not 
justify  the  collector.  It  is  true,  the  collector  did  not  show  the 
copy  of  the  assessment  list,  nor  was  he  bound  to  do  so,  until  he 
had  been  permitted  to  lay  the  foundation  for  it,  by  showing  the 
original  assessment. 

The  judgment    is   reversed,    with    costs,    and  the  cause  re- 
manded. 

Judgment  reversed. 


RuEL   Ambrose,  plaintiff  in  error,  vs.  Anson  Root,  defendant 

in  error. 

Error  to  Kane. 

Courts  will  not  lend  their  aid  to  enforce  a  contract,  entered  into  with  a  view  of  carrying 
into  effect  any  thing  that  is  prohibited  by  law.  But  an  agreement  which  provides  that  if 
certain  conditions  are  not  complied  with  by  one  of  the  parties,  that  the  other  would 
have  the  right  to  enter  and  take  possession  of  certain  premises,  and  should  not  be  re- 
garded as  a  trespasser,  nor  his  entry  as  anywise  unlawful  in  case  force  should  be  neces- 
sary to  obtain  the  possession,  is  not  an  agreement  to  do  an  unlawful  act. 

If  greater  force  was  used  than  was  necessary,  in  taking  such  possession,  the  party  offended 
against  should  reply  the  excess,  or  give  evidence  thereof,  under  the  general  replication 
of  de  injuria. 

A  party  acting  under  such  an  agreement  would  still  be  liable  criminally,  for  a  breach  of  the 
peace. 

This  was  an  action  of  trespass  for  an  assault  and  battery, 
brought  in  the  Kane  Circuit  Court,  by  Ambrose  against  Root  and 
several  others.  The  defendants  pleaded  not  guilty,  and  several 
pleas  in  bar.  The  fifth  plea  sets  up  two  instruments  in  writing 
for  the  sale  of  certain  premises  by  Root  to  Ambrose  ;  in  the  se- 
cond of  which  agreements  it  is  covenanted  between  Ambrose 
and  Root,  that  if  Ambrose,  by  a  day  named,  made  default  in 
paying  a  certain  instalment,  that  Root  "  might  enter  and  take 
possession  of  the  premises,  using  all  the  force  necessary  to  ob- 
tain the  actual  possession  thereof;  and  such  entry  should  not 
be  regarded  as  a  trespass,  nor  sued  for  as  such,  nor  in  anywise 
unlawful ; "  and  that  Ambrose  made  dpfault  in  the  payment  of 
63 
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the  money,  and  thereupon  Eoot,  and  the  other  defendants,  as 
his  servants  and  assistants,  took  possession  of  said  premises, 
using  all  the  force  necessary  for  that  purpose,  and  no  more. 
To  this  plea  plaintiffs  below  demurred,  and  Caton,  Justice,  pre- 
siding, overruled  the  demurrer.  The  plaintiff  below  brought 
the  case  to  this  Court. 

B.  S.  MoERis  and  K.  S.  Blackwell,  for  plaintiff  in  error. 
I.  G.  Wilson,  for  defendants  in  error. 

Opinion  by  Mr.  Justice  Tkumbull  : 

This  was  an  action  of  trespass,  for  an  assault  and  battery  of  the 
plaintiff.     The  defendant  pleaded  among  other  defences,  certain 
articles  of  agreement  between  the  plaintiff  and  the  said  Anson 
Root,  from  which  it  appears  that  the  former  purchased  of  the 
latter  an  interest  in  certain  mill  property,  for  which  he  was  to 
pay  in  instalments,  and  of  which  he  took  possession.     The  last 
article  of  agreement,  which  extends  the  time  for  payment  as  fix- 
ed by  the  first,  contains  this  clause  :    "  In  default  of  paying  said 
instalment  on  or  before  the  said  23d  day  of  July,  the  said  Am- 
brose covenants  and  agrees  to  and  with  the  said  Root,  that  he, 
said  Root,  may  enter  and  take  possession  of  said  mill,  using  all 
the  force  necessary  to  obtain  the  actual  possession  thereof;  and 
such  entry  shall  not  be  regarded  as  a  trespass,  nor  sued  for  as 
such,  nor  in  anywise  unlawful."      The  agreements  are  set  out 
at  length  in  the  plea,  which  then  alleges  that  the  plaintiff  did  not 
pay  the  said  instalment ;  that  the  said  Anson  Root  and  the  other 
defendants,  as  his  servants  and  assistants,  and  at  his   request, 
entered  and  took  possession  of  said  mill,  using  no  more  force 
than  was  actually  necessary  to  enter  and  take  possession  there- 
of; in  doing  which  they  did   necessarily  a  little  beat  and  ill  treat 
the  plaintiff,  which  are  the  same  trespasses  complained  of.     To 
this  plea  the  plaintiff  demurred,  and  the  overruling  of  the  demur- 
rer is  the  only  question  in  the  case. 

An  objection  of  a  formal  character  is  fii'st  taken  to  the  plea, 
that  it  does  not  distinctly  allege  that  the  plaintiff"  resisted  the 
defendant,  Anson  Root,  in  taking  possession  of  the  mill.  It 
avers,  that  the  injury  complained  of,  was  occasioned  -in  taking 
the  possession,  and  that  no  more  force  was  used  than  was  actu- 
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ally  necessary  to  accomplish  that  object.  Had  the  plaintiff  not 
violated  his  engagement,  by  attempting  to  withhold  the  posses- 
sion of  the  mill,  there  would  have  been  no  necessity  to  use  vio- 
lence towards  him  ;  and  if  there  was  no  such  necessity,  the  plea 
was  untrue,  and  issue  might  safely  have  been  taken  upon  it.  In 
point  of  form  we  do  not  think  the  plea  obnoxious  to  a  general 
demurrer.  But  the  main  objection  taken  to  the  plea  is,  that  it 
sets  up  an  agreement  that  is  illegal  and  void.  The  principle  is 
admitted,  that  a  Court  will  not  lend  its  aid  to  enforce  a  contract, 
entered  into  with  a  view  of  carrying  into  effect  any  thing  that  is 
prohibited  by  law.  But  is  this  such  an  agreement,  or  had  the 
parties  to  it  a  violation  of  the  law  in  contemplation,  when  it  was 
made  ?  It  simply  provides  that  Anson  Root,  who,  if  the  agree- 
ment were  not  complied  with  by  the  plaintiff,  would  have  the 
right  to  enter  and  take  possession  of  the  mill,  should  not  be  re- 
garded as  a  trespasser,  nor  his  entry  as  anywise  unlawful,  in 
case  force  should  be  necessary  to  enable  him  to  obtain  the  pos- 
session. 

This  was  not  an  agreement  to  do  an  unlawful  act.  It  cannot 
be  supposed  that  the  parties  had  it  in  contemplation  at  the  time 
of  executing  the  contract,  that  the  plaintiff  would  wrongfully 
attempt  to  retain  the  possession,  or  that  there  would  be  any  oc- 
casion to  resort  to  force  to  put  him  out.  The  agreement  was 
not  made  for  the  purpose  of  committing  an  illegal  act,  nor  with 
a  knowledge  that  one  would  be  committed,  and  had  the  defend- 
ant complied  with  his  obligation,  as  the  law  will  presume  was 
his  intention  at  the  time,  none  would  have  followed.  If  greater 
force  was  used  than  was  necessary,  the  plaintiff  could  have  re- 
plied the  excess,  or  given  evidence  of  it,  according  to  the  au- 
thority of  the  case  of  Ayres  vs.  Kelley,  ante,  page  lY,  under  the 
general  replication  of  de  injuria. 

This  agreement  does  not  release  the  defendants  from  a  prose- 
cution for  a  breach  of  the  peace,  if  they  committed  one,  but  it 
does  release  them  from  the  payment  of  damages  to  the  plaintiff, 
for  injuries  that  may  necessarily  have  been  inflicted  upon  him, 
in  obtaining  that  possession,  to  take  which  he  had  expressly  au- 
thorized one  of  the  defendants,  Anson  Root,  and  by  necessary 
implication,  the  other  defendants  acting  under  his  direction.  At 
the  common  law,  whenever  a  right  of  entry  existed,  the  dis- 
seizee might  lawfully  regain  the  possession  by  force.     1  Chitty's 
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Gen.  Practice,  64:6.  In  the  case  of  Hyatt  vs.  Wood,  4  John., 
150,  the  Court  says :  "  If  the  entry  in  such  case  be  with  a 
strong  hand  and  a  multitude  of  people,  it  is  an  offence  for  which 
the  party  entering  must  answer  criminally  ;  but  it  would  be  ab- 
surd to  say  that  he  must  also  be  responsible  in  damages,  as  for 
an  injury  to  the  person  who  has  no  right,  but  is  himself  a  wrong- 
doer." 

Under  our  statute  of  forcible  entry  and  detainer,  a  party  hav- 
ing by  law  a  right  of  entry,  has  no  authority  to  make  such  entry 
by  force  ;  but  this  statute  provides  a  civil  remedy,  which  the 
wrongdoer  in  possession  may  at  any  time  waive.  My  neighbor 
has  no  right  to  break  open  my  dwelling  and  take  therefrom  my 
watch,  yet  if  I  authorize  him  to  do  it,  the  act  becomes  lawful, 
and  he  is  released  from  any  liability  to  me  in  so  doing.  So  in 
this  case,  Koot  had  no  right  by  force  to  enter  and  turn  the  plain- 
tiff out  of  the  mill,  yet  the  plaintiff  having  given  him  authority 
to  make  the  entry,  using  all  the  force  necessary  to  obtain  the 
actual  possession,  such  entry  by  force  became  lawful  as  to  the 
plaintiff,  and  he  cannot  recover  damages  for  that  which  was  done 
by  his  own  authority,  nor  can  he  complain  that  he  was  pushed 
aside,  when  he  wrongfully  stood  in  the  way.  Had  the  agree- 
ment been  made  with  a  view  to  authorize  the  beating  of  the 
plaintiff,  it  might  have  been  void  because  of  the  unlawfulness  of 
the  act,  but  it  was  made  for  the  purpose  of  accomplishing  a  law- 
ful object  in  a  lawful  manner — that  is,  to  enable  the  defendant. 
Root,  by  the  consent  of  Ambrose,  to  take  the  possession  of  his 
own  premises  (a).  But  for  the  unforeseen  wrongful  act  of  the  plain- 
tiff himself,  nothing  unlawful  would  have  followed  the  carrying 
of  the  agreement  into  execution. 

The  following  distinction  has  been  taken  as  to  when  a  promise 
to  indemnify  against  a  trespass  will  or  will  not  be  valid  :  "  If 
an  act  directed  or  agreed  to  be  done,  is  known  at  the  time  to  be 
a  trespass,  an  express  promise  to  indemnify  would  be  illegal  and 
void  ;  but  if  it  was  not  known  at  the  time  to  be  a  trespass,  the 
promise  of  indemnity  is  a  good  and  valid  promise."  fc^tone  vs. 
Hooker,  9  Cowen,  154;  Coventry  vs.  Barton,  17  John.,  142. 

The  judgment  of  Circuit  Court  is  affirmed. 

Judgment  affirmed. 

(a)  Pag©  vs.  Du  Puy,  40  111.  R.,  51K 

to  Ui^Jtl^  ^ 
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Elizabeth  Ballakd,  plaintiff  in  error,  vs.  Patrick  McCaett, 

defendant  in  error. 

Error  to  Jo  Daviess  County  Court. 

On  an  appeal  from  a  justice  of  the  peace,  the  Circuit  Court  is  to  hear  the  case  on  its  merits, 
unless  it  shall  appear  from  the  evidence  that  the  justice  had  no  jurisdiction  over  the  sub- 
ject matter  of  the  action. 

An  appeal  from  the  decision  of  a  justice  of  the  peace  should  not  be  dismissed,  until  it  ap- 
pears from  the  evidence  that  the  matter  litigated  was  without  the  jurisdiction  of  the  jus- 
tice. 

This  was  an  action  commenced  by  appellant  against  appellee, 
before  a  justice  of  the  peace  in  Jo  Daviess  county.  A  judgment 
was  obtained  before  the  justice  of  the  peace  by  appellant,  for 
fifteen  dollars.  An  appeal  was  prayed  by  appellee  to  the  Jo 
Daviess  County  Court.  On  motion  of  appellee,  Hugh  T.  Dick- 
ey, Judge,  presiding,  the  Court  dismissed  the  appeal,  for  the 
want  of  jurisdiction  in  the  justice  of  the  peace.  Ballard  appeal- 
ed from  the  decision  of  the  Jo  Daviess  County  Court. 

J.  P.  Stevens  and  IS..  Y.  Johnson,  for  appellant. 

Thompson  Cambell,  for  appellee. 

Opinion  by  Treat,  C.  J. : 

This  action  was  commenced  before  a  justice  of  the  peace. 
The  writ  required  the  defendant  to  "  answer  the  complaint  of 
Elizabeth  Ballard,  for  trespass  and  damages,  by  entering  and 
driving  the  stock  of  the  plaintiff  out  of  a  certain  field  or  farm, 
which  the  said  plaintiff  rented  of  the  said  defendant."  The  de- 
fendant filed  an  affidavit  for  a  change  of  venue,  in  which  he  de- 
scribed the  suit  as  an  action  of  trespass  to  personal  property. 
The  suit  was  so  entered  on  the  docket  of  the  justice  who  tried 
the  case.  A  trial  resulted  in  a  judgment  for  the  plaintiff  for 
fifteen  dollars.  On  appeal,  the  Court  dismissed  the  suit,  for 
the  want  of  jurisdiction  in  the  justice. 

"We  think  the  Court  erred  in  sustaining  the  motion  to  dismiss. 
A  justice  of  the  peace  has  jurisdiction  in  actions  of  trespass  to 
personal  property.  It  was  held  in  the  case  of  Rogers  vs.  Blanch- 
ard,  2  Gilman,  335,  that  in  cases  of  appeal,  the  question  of  ju- 
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risdiction  was  not  to  be  determined  by  reference  to  the  process 
issued  by  the  justice,  but  by  the  facts  of  the  case  as  established 
by  the  evidence ;  in  other  words,  that  it  was  the  duty  of  the 
Court  to  hear  the  case  on  the  merits,  without  regard  to  the  pro- 
ceedings before  the  justice,  unless  it  appeared  from  the  evidence 
that  he  had  no  jurisdiction  of  the  subject  matter  of  the  action. 
The  law,  under  which  that  decision  was  made,  is  substantially 
incorporated  into  the  Revised  Statutes.  R.  S.,  ch.,  59,  sees.  66 
and  67.  The  phraseology  is  somewhat  variant,  but  the  two 
statutes  being  in  substance  alike,  ought  to  receive  the  same  con- 
struction. The  principle  of  the  statute  is,  that  a  cause  is  to  be 
heard  and  determined  in  the  appellate  Court  on  the  merits, 
without  reference  to  informalities  or  irregularities  in  the  process 
or  proceedings  before  the  justice,  unless  it  affirmatively  appears 
that  the  justice  had  no  jurisdiction  of  the  subject  matter  really 
litigated  before  him.  Where  the  facts  show  that  the  justice  had 
jurisdiction  of  the  matter  actually  in  controversy  before  him,  the 
cause  is  to  be  retained  and  decided  according  to  the  justice  of 
the  case.  In  the  present  case,  the  process  left  it  doubtful 
whether  the  action  was  brought  to  recover  damages  for  a  tres- 
pass to  the  plaintiflPs  close,  or  for  a  trespass  to  personal  prop- 
erty found  therein.  But  the  proceedings  sufficiently  indicated 
what  was  the  subject  matter  of  the  controversy.  The  defend- 
ant, as  well  as  the  justice,  understood  it  to  be  an  action  of  tres- 
pass to  personal  property.  We  think  the  case  was  clearly  within 
the  scope  and  design  of  the  statute.  At  all  events,  the  Court 
should  not  have  dismissed  the  action  until  it  appeared  from  the 
evidence,  that  the  subject  matter  of  the  litigation  was  without 
the  jurisdiction  of  the  justice  (a). 

The  judgment  must  be  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings. 

Judgment  reversed. 

(a)  Hough  ys.  Leonard,  12  111.  R.,  457  and  note. 
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Jonas  Conkling  et  al.^  plaintiffs  in  error,  vs.  Robekt  "W.  Cae- 
soN  et  al.,  defendants  in  error. 

Error  to  Jo  Daviess  County  Court. 

An  assignment  by  an  insolvent  debtor  is  illegal  and  fraudulent,  which  requires  creditors  who 
shall  become  parties  and  share  in  its  proceeds,  to  receive  their  dividends  in  full  satisfac- 
tion of  their  demands  against  the  assignor. 

Such  an  assignment  is  not  absolutely  void,  but  is  voidable  by  the  creditors  of  the  assignor, 
but  as  between  the  parties,  it  is  valid  and  operative  ;  the  title  to  the  property  passed  there- 
by to  the  assignee ;  and  a  sale  by  him  to  a  bona  fide  purchaser,  before  the  creditors  had 
taken  steps  to  deleat  the  assignment,  would  be  valid 

The  deed  of  assignment  being  voidable  only  at  the  instance  of  judgment  creditors  of  the  as- 
signor, may  be  made  good  by  matter  ex  post  facto.  And  when  an  assignment  is  so  modi- 
fied and  changed  as  to  divest  it  of  its  objectionable  features,  by  the  consent  of  all  the 
parties  thereto,  prior  to  the  time  that  any  of  the  creditors  are  in  a  position  to  attack  the 
original  assignment,  it  must  stand,  and  the  rights  of  the  creditors  must  be  governed  by  it. 

A  clause  which  provides  that  any  surplus  remaining,  after  the  claims  of  the  creditors,  par- 
ties to  the  assignment,  have  been  satisfied,  shall  be  paid  over  to  the  assignor,  does  not  in- 
validate the  assignment. 

This  was  a  bill  in  chancery,  filed  in  the  Jo  Daviess  County 
Court,  by  the  creditors  of  Carson  &  Games,  against  them  and 
Artemas  L.  Holmes,  praying  that  an  assignment  made  by  them 
to  Holmes  of  their  goods,  &c.,  for  the  benefit  of  their  creditors, 
should  be  set  aside,  as  fraudulent  and  void,  and  that  Holmes 
should  be  decreed  to  pay  over  to  all  the  creditors  of  Carson  & 
Games,  jpro  rata,  all  of  the  moneys  received  by  him  from  the 
property  assigned,  and  for  general  relief.  The  respondents 
filed  their  demurrer  to  a  part  of  the  bill,  and  their  joint  and  sev- 
eral answers  to  the  residue.  At  the  November  term,  1848,  of 
the  Court,  Hugh  T.  Dickey,  Judge,  sustained  the  demurrer, 
and  decreed  that  the  complainants  take  nothing  by  their  bill. 

The  complainants  bring  the  cause  to  this  Court,  and  assign 
for  error,  the  decree  of  the  County  Court  sustaining  the  demur- 
rer and  dismissing  the  bill. 

Tne  bill  was,  in  substance,  as  follows  : 

That  complainants,  in  the  month  of  March,  1845,  trading  and 
doing  business  in  the  city  of  New  York,  sold  a  certain  quantity 
of  merchandize  to  the  defendants,  Carson  &  Games,  at  that  time 
and  up  to  the  22d  day  of  June,  1846,  trading  as  merchants,  un- 
der the  firm  of  Carson  &  Games,  in  the  city  of  Galena ;  and 
that  the  said  complainants  also  sold  certain  other  goods  to  the 
said  defendants,  Carson  &  Games,  in  the  months  of  June  and 
September,  1845,  and  in  the  month  of  April,  1846;  for  which 
purchases  Carson  and  Games  executed  six  promissory  notes  to 
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the  said  complainants,  payable  in  different  sums  and  at  several 
periods.  The  last  note  was  due  on  the  3d  day  of  December, 
1846.  That  on  the  promissory  note  first  due  a  payment  of 
$300  was  made ;  and  that  on  the  10th  day  of  November,  1846, 
the  complainants  obtained  a  judgment  in  the  Jo  Daviess  County 
Court  against  the  defendants,  Carson  &  Games,  on  a  portion  of 
said  indebtedness.  Upon  which  said  judgment  an  execution  was 
issued  December  7th,  1846,  and  returned  March  7th,  1847,  "  not 
satisfied."  The  bill  charges  that  the  defendants,  Carson  & 
Games,  at  the  time  when  said  merchandize  was  so  sold  to  them 
as  aforesaid,  made  large  purchases  of  merchandize  of  other  mer- 
chants in  New  York,  Philadelphia,  and  elsewhere,  which  they 
caused  to  be  transported  to  Galena,  their  place  of  business  ;  that 
John  C.  Games,  one  of  the  firm,  visited  the  eastern  cities  to 
purchase  goods  for  the  firm,  and  that  at  that  time  the  said  firm 
were  largely  indebted  to  eastern  merchants  for  purchases  pre- 
viously made ;  which  indebtedness  amounted  to  a  sum  exceed- 
ing $7,000  ;  which  said  firm  of  Carson  &  Games  were  then  to- 
tally unable  to  pay. 

Complainants  further  charge,  that  no  one  of  said  notes  were 
ever  paid  to  the  complainants.  Bill  further  states,  that  the 
firm  of  Carson  &  Games  was  largely  indebted  at  the  time  said 
Games  went  east  for  the  purpose  of  purchasing  goods  ;  and  that 
he  did  make  such  purchases  in  the  eastern  cities  to  the  amount 
exceeding  $10,000,  and  forwarded  them  to  their  place  of  busi- 
ness in  Galena ;  which  goods,  so  purchased  in  the  spring  of  1846, 
by  the  said  Games,  was  done  upon  representations  by  him  that 
the  firm  of  said  Carson  &  Games  were  abundantly  able  to  meet 
their  liabilities,  and  pay  for  the  same ;  when,  in  fact,  at  the  time 
of  said  representations,  the  said  Carson  &  Games  were  utterly 
insolvent,  and  unable  to  pay  the  debts  then  due  or  to  be  paid 
thereafter;  which  fact  was  well  known  to  Carson  &  Games. 
Bill  further  states,  that  said  Games,  after  having  made  the  pur- 
chases of  goods,  as  above  stated,  returned  to  Galena,  the  place 
of  business  of  said  firm  of  Carson  &  Games,  about  the  22d  day 
of  April,  1846,  and  shortly  afterwards,  to  wit,  about  the  20th  of 
June,  1846,  one  J.  R.  Malony,  representing  himself  as  agent  of 
certain  creditors  of  said  Carson  &  Games,  induced  the  said  Car- 
son &  Games  to  make  an  assignment  to  Artemas  L.  Holmes, 
one  of  the  defendants  ;  which  said  assignment  the  complainants 
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charge  bj  their  bill  was  and  is  void  and  fraudulent  in  law,  and 
a  fraud  upon  said  creditors  of  Carson  &  Games.  It  is  further 
charged  by  said  bill,  that  the  defendants,  Carson  &  Games,  and 
also  said  A.  L.  Holmes,  knowing  that  said  deed  of  assignment, 
executed  on  the  22d  of  June,  1846,  by  said  Carson  &  Games, 
on  the  16th  day  of  July,  1846,  attempted  to  give  validity  and 
legality  to  the  same,  by  a  certain  instrument  in  writing,  the  con- 
tents of  which  original  assignment,  as  well  as  the  instruments 
subsequently  executed,  are  succinctly  as  follows :  The  original 
assignment  to  A.  L.  Holmes,  dated  June  22,  1846,  between  Car- 
son &  Games,  of  the  first  part,  and  A.  L.  Holmes,  of  the  second 
part,  and  the  several  creditors  who  have  executed,  or  who  shall 
hereafter  execute  or  accede  to  the  same,  within  sixty  days  from 
the  date  of  the  third,  after  reciting  that  Carson  &  Games  are 
unable  to  pay  the  immediate  demands  against  them,  &c.,  con- 
veys all  their  property  of  every  name  and  nature,  real  and  per- 
sonal, except  household  furniture  and  property  exempt  by  law 
from  levy  and  sale,  to  A.  L.  Holmes,  in  trust,  to  sell  and  dispose 
of  said  property,  &c.,  at  his  reasoiiable  discretion,  &c.,  to  com- 
pound for  the  same,  and  the  proceeds  to  apply :  1st.  To  pay  the 
expenses,  &c..  of  the  assignment,  &c.,  of  trust.  2d.  To  pay 
James  Carter  &  Co,  $600,  and  save  harmless  E.  W.  Strother, 
surety  for  same;  and  a  judgment  of  E.  C.  Sloan  &  Co.,  of  |165; 
and  a  judgment  of  Lindsey  &  Co.,  for  $3Y8  ;  and  an  acceptance 
of  Spears  &  Yanderhoff,  of  $278  87,  indorsed  by  Malony.  3d. 
To  pay  certain  creditors,  eighteen  in  number,  naming  them,  and 
specifying  the  amounts,  (about  $10,000  or  $11,000,)  pro  rata. 
4th.  To  pay  the  remainder  of  said  property  and  proceeds  among 
all  the  other  parties  of  the  third  part ;  and  if  there  be  any  sur- 
plus, after  paying  the  same  in  full,  then,  fifth,  to  pay  such  sur- 
plus to  Carson  &  Games. 

The  assignment  appoints  Holmes  attorney  to  carry  into  eflect 
the  objects  of  the  assignment. 

Holmes  accepted  the  trust,  and  agreed  to  perform  faithfully, 
but  not  to  be  liable  for  loss,  &c.,  except  for  wilful  default  or 
negligence.  The  creditors  are  to  accept  the  property,  &c., 
assigned,  in  full  payment,  &c.,  of  their  debts  and  demands, 
and  fully  release  Carson  &  Games.  The  creditors,  by  signing, 
are  to  express  their  assent  to  the  assignment,  and  accept  the 
provisions  made  for  them.     This  original  assignment  purports  to 
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be  signed  by  Carson,  Games,  Holmes,  and  by  ten  of  the  eigh- 
teen creditors,  by  an  agent.     Recorded  June  23d,  1846. 

The  addition,  alteration  and  amendment,  of  July  16th,  1846, 
after  reciting  the  making  of  the  original  assignment:  That  at  the 
time  of  making  the  assignment  Carson  &  Games  believed  that 
the  property  conveyed  by  the  assignment  would  pay  all  their 
debts,  and,  in  consideration  thereof,  a  provision  was  inserted  for 
a  release  by  the  creditors  who  became  parties  thereto,  of  their 
debts  due  from  Carson  &  Games,  and  a  discharge,  &c.  That 
since  the  making  of  the  assignment,  on  taking  an  inventory  of  the 
goods  and  merchandize  and  property  assigned,  they  do  not 
think  there  is  enough  to  pay  all  their  just  debts.  That  Carson  & 
Games  agree  with  all  creditors  who  have  executed  said  assign- 
ment, (any  thing  therein  notwithstanding,)  or  who  shall  hereaf- 
ter do  so,  that  the  said  deed  and  its  provisions  shall  not  operate, 
nor  any  thing  therein,  as  a  payment,  discharge,  &c.,  of  the  debts, 
&c.,  of  the  creditors,  or  of  any  of  them,  nor  of  any  damage,  loss, 
&c.,  upon  their  respectively  becoming  parties  thereto  or  not; 
but  all  the  creditors,  parties,  or  to  become  parties  thereto,  shall 
be  entitled  to  the  avails  of  the  assignment,  without  releasing 
Carson  &  Games.  Carson  &  Games,  in  conclusion,  agree  to 
pay  all  their  creditors,  parties  or  to  become  parties  to  the  assign- 
ment, or  not.  Recorded,  July  lYth,  1846.  This  purports  to  be 
signed  by  Carson  &  Games,  alone. 

The  second  addition,  alteration  or  amendment  of  28th  July, 
1846,  after  reciting  the  making  of  the  assignment  on  the  22d  of 
June,  and  the  maiiing  of  the  instrument  of  the  16th  of  July,  by 
which  the  original  was  altered  and  modified,  by  discharging  and 
doing  away  with  the  provision  as  to  the  release,  &c. :  That  said 
instrument  of  the  16th  July,  was  made  with  the  assent  and  con- 
currence of  the  trustee,  and  all  others  then  parties  thereto,  and 
that  such  assent  does  not  appear  by  said  instrument.  That  it 
be  known  that  the  addition  of  16th  July,  altering,  &c.,  the  as- 
signment, was  made  with  the  assent  and  concurrence,  at  the 
time,  of  the  trustee  and  creditors  who  had  become  parties  there- 
to; and  they  hereby  assert  and  concur  in  the  alteration  and 
amendment  made  by  the  instrument  of  16th  of  July,  and  consent 
and  agree  to  the  execution  of  the  trusts,  &c.,  as  modified  and  al- 
tered by  the  instrument  of  16th  of  July,  1846  ;  and  for  the  pur- 
pose of  giving  the  creditors  of  Carson  &  Games,  who  have  not 
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yet  signed  the  original  and  become  parties  thereto,  as  modified, 
&c.,  the  time  for  signing  is  extended  to  sixty  days  from  this  date. 
This  purports  to  be  signed  by  Carson,  Games,  Holmes,  and  the 
ten  creditors  who  signed  the  original  assignment. 

The  said  bill  further  charges  that  the  goods  and  effects  trans- 
ferred in  the  said  original  deed  of  assignment,  were  the  goods 
obtained  from  the  creditors  of  said  Carson  &  Games,  and  among 
others,  from  the  complainants  ;  and  that  the  said  goods  and  ef- 
fects, so  assigned,  constituted  all  the  property,  real  and  per- 
sonal, of  said  Carson  &  Games.  That  in  pursuance  of  said  as- 
signment, the  said  Carson  &  Games  delivered  over  to  Holmes, 
the  trustee,  and  the  said  Holmes  received  all  the  goods,  effects 
and  property  mentioned  in  said  assignment.  That  since  the  as- 
signment. Holmes  has  proceeded  to  execute  said  trust,  and  sold 
the  property  and  effects  mentioned  in  the  assignment ;  that  he 
has  paid  over  the  moneys  so  received  by  him  to  the  parties  de- 
signated in  the  assignment.  That  said  trustee  was  only  author- 
ized to  pay  over  moneys  received  by  him  as  trustee,  to  those 
persons  who  had  assented  to  said  assignment,  by  becoming  par- 
ties thereto. 

Bill  charges  that  the  said  trustee  had  paid  over  large  sums  of 
money  to  divers  persons  who  had  not  assented  to  the  assign- 
ment, and  names  to  whom  thus  paid,  and  the  sums  paid  to  each. 

Further  it  is  charged,  that  a  suit  and  judgment  and  execution 
at  law,  so  far  as  complainants  and  other  creditors  of  Carson  & 
Games  are  concerned,  have  been  utterly  unavailing,  for  the 
reason  that  the  property,  credits  and  effects  transferred  by  the 
assignment,  were  placed  entirely  beyond  the  reach  of  an  execu- 
tion ;  the  said  trustee  having  sold  the  property  transferred  by  the 
deed  of  assignment. 

It  is  further  charged  that  at  the  time  of  said  assignment,  Car- 
son &  Games  were  indebted  to  an  amount  exceeding  $24,000 ; 
that  the  amount  of  the  money  to  be  first  paid  to  the  creditors 
particularly  named  in  the  assignment,  exceeded  the  sum  of 
$11,000;  that  the  goods,  credits  and  effects  assigned  were  not 
worth  more  than  $14,000 ;  that  after  deducting  expenses,  costs, 
charges  of  executing  the  trust,  &c.,  there  would  be  nothing  re- 
maining to  pay  the  creditors  not  particularly  preferred. 

Bill  further  charges,  that  on  the  l&th  day  of  July,  1846,  the 
complainants,  on  their  own  behalf,  and  that  of  other  creditors 
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of  Carson  and  Games,  gave  a  written  notice  to  A.  L.  Holmes, 
trustee,  that  the  said  deed  of  assignment  was  fraudulent  and 
void,  and  not  to  sell  or  dispose  of  the  goods  and  merchandise 
conveyed  by  said  assignment,  and  of  the  intention  of  the  com- 
plainants to  apply  for  an  injunction,  and  to  take  legal  steps  to 
have  said  assignment  set  aside  and  declared  null  and  void. 

Bill  further  charges,  the  said  Carson  &  Games  were  wholly 
irresponsible,  and  had  no  means  to  pay  their  debts,  except  the 
proceeds  of  the  goods  and  property  conveyed  by  said  assign- 
ment. And  further,  that  unless  said  assignment  be  set  aside  as 
fraudulent  and  void,  and  the  proceeds  ordered  to  be  divided 
among  all  the  creditors  of  Carson  &  Games,  j)ro  rata^  that  the 
complainants  and  other  creditors  not  preferred  by  the  deed  of 
assignment,  would  w^holly  lose  their  demands  against  Carson  & 

Games. 
BDempstead  &  "Washbukne,  and  J.  H.  Collins,  for  plaintiffs 

in  error. 

J.  P.  HoGE,  for  defendants  in  error. 

Opinion  by  Treat,  C.  J.: 

The  deed  of  assignment  of  the  22d  of  June,  1846,  was  illegal 
and  fraudulent  as  against  the  existing  creditors  of  Carson  & 
Games,  because  of  the  provision  requiring  creditors,  who  should 
become  parties  to  it,  and  entitled  to  share  in  the  proceeds  of  the 
property  assigned,  to  receive  their  dividends  in  full  satisfaction 
and  discharge  of  their  respective  demands  against  the  assignors. 
The  law  does  not  allow  a  debtor  to  impose  such  harsh  and  oner- 
ous conditions  upon  his  creditors.  A  debtor  in  failing  circum- 
stances has  an  undoubted  right  to  prefer  one  creditor  to  another, 
and  to  provide  for  the  preference,  by  assigning  his  effects;-  but  he 
is  not  permitted  to  say  to  any  of  his  creditors  that  they  shall  not 
participate  in  his  present  estate,  unless  they  will  release  all  right 
to  satisfy  the  residue  of  their  debts  out  of  his  future  acquisitions. 
It  is  unnecessary,  however,  to  discuss  the  question,  as  the  cases 
of  Howell  "DS.  Edgar,  3  Scammon,  447,  and  Ramsdell  vs.  Siger- 
son,  2  Oilman,  78,  are  directly  in  point,  as  to  the  invalidity  of 
the  original  assignment. 
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But  that  assignment  was  not  absolutely  void,  and  therefore 
incapable  of  confirmation.  It  was  fraudulent,  per  se,  as  to  the 
existing  creditors  of  the  assignors,  and  liable  to  be  avoided  by 
them,  but  by  them  only.  As  between  the  parties,  it  was  valid 
and  operative.  The  title  to  the  property  passed  to  the  assignee, 
subject,  indeed,  to  be  defeated  by  creditors  in  a  condition  to 
reach  the  property  by  the  process  of  the  law.  A  sale  by  the 
assignee  to  a  bona  fide  purchaser,  before  the  creditors  had  pur- 
sued their  legal  remedies,  would  be  valid  and  eflectual.  The 
deed,  then,  being  voidable  only  at  the  instance  of  a  creditor 
having  a  judgment  against  the  debtors,  could  be  made  good  by 
matter  ex  post  facto.  It  was  in  the  power  of  the  parties  to  purge 
it  of  all  obnoxious  provisions.  The  deed  was  capable  of  confir- 
mation, before  the  rights  of  creditors  intervened  to  prevent  it. 
Murray  m.  Riggs,  15  Johnson,  571  ;  Sterry  vs.  Arden,  1  John- 
son's C.  R.,  261 ;  Hone  vs.  Woolsey,  2  Edward's  C.  R.,  289. 
The  complainants  were  not  in  a  position  to  attack  the  assign- 
ment, until  long  after  the  execution  of  the  agreements  of  the 
16th  and  28th  of  July,  1846.  Those  agreements  were  execu- 
ted by  the  assignors  and  assignees,  as  well  as  by  all  of  the  credi- 
tors who  had  signified  their  assent  to  the  original  assignment ; 
and  they  so  modified  and  changed  the  terms  of  that  assignment, 
as  to  divest  it  of  the  objectionable  clause.  The  creditors  were 
left  free  to  become  parties  to  the  assignment,  and  participate  in 
its  benefits,  without  impairing  their  right  to  proceed  against  the 
assignors,  for  any  balance  that  might  remain  due  them  after  the 
execution  of  the  trust.  The  assignment,  thus  purged  of  the 
exceptionable  feature,  must  stand,  and  the  rights  of  the  credi- 
tors, in  respect  to  the  property  assigned,  must  be  governed  by 
it,  unless  it  contains  some  other  provisions  that  may  render  it 
invalid.  The  only  other  objection  taken  to  the  assignment,  is 
the  clause  providing  for  the  payment  to  the  assignors,  of  the 
surplus  that  may  remain  after  the  satisfaction  of  the  debts  of 
such  creditors  as  shall  become  parties  to  it.  This  provision 
does  not  invalidate  the  assignment.  The  precise  question  arose 
in  the  case  of  Cross  vs.  Bryant,  2  Scammon,  36.  In  that  case, 
the  debtors  made  an  assignment  for  the  benefit  of  their  creditors, 
which  declared  that  the  proceeds  of  the  property  remaining  in 
the  hands  of  the  assignee,  after  the  payment  of  such  of  the  cred- 
itors as  should,  within  sixty  days,  execute  the  deed  of  assign^ 
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ment,  should  be  paid  over  to  the  assignors.  It  was  contended 
that  this  provision  vitiated  the  assignment,  but  the  Court  held 
otherwise.  The  Court  said :  "  The  provision  in  the  deed  requir- 
ing the  payment  over  of  any  surplus,  should  there  be  such,  to 
the  assignors,  was  not  an  improper  condition.  It  was  but  the 
declaration  of  a  resulting  trust,  which  the  law  would  raise,  had 
it  not  been  inserted  "  {a).  We  are  disposed,  without  a  reinvestiga- 
tion of  the  question,  to  adhere  to  that  decision.  It  was  made 
many  years  since,  and  important  rights  may  have  been  acquired 
on  the  faith  of  it,  which  would  be  seriously  affected  by  a  con- 
trary determination.  Nor  do  we  perceive  that  any  considerable 
injustice  or  inconvenience  can  result  from  sustaining  such  an 
assignment.  The  clause  in  question  permits  the  creditors  to 
come  in  under  the  assignment,  within  a  reasonable  time,  and 
partake  of  its  benefits,  without  discharging  their  debtor  from 
the  payment  of  any  balance  that  may  remain  due  them.  If  they 
decline  to  do  so,  they  are  at  full  liberty  to  pursue  their  reme- 
dies against  the  debtor.  If  there  is  any  surplus,  after  the  pay- 
ment of  the  claims  of  the  assenting  creditors,  it  may  be  reached 
either  in  the  hands  of  the  trustee  or  the  debtor,  if  there  was 
no  such  provision  in  the  assignment,  the  trustee  would  be  au- 
thorized, after  a  reasonable  time  had  elapsed  for  creditors  to 
come  in  and  claim  the  benefit  of  the  assignment,  to  restore  the 
surplus  to  the  debtor. 

Not  one  of  the  numerous  cases  referred  to  on  the  argument, 
as  establishing  a  different  doctrine,  goes  the  length  of  holding 
an  assignment  fraudulent,  per  se^  because  of  the  insertion  of  a 
provision  like  the  one  in  question,  although  the  expressions 
used  by  judges  in  some  of  them,  would  seem  to  authorize  such 
a  conclusion.  The  strongest  cases,  and  in  fact  the  only  cases 
in  which  the  question  can  be  said  to  have  arisen,  are  Burd  vs. 
Smith,  4  Dallas,  69;  Mackie  vs.  Cairns,  5  Cowen,  547;  and 
Austin  vs.  Bell,  20  Johnson,  440.  In  the  first  case,  the  assign- 
ment provided  that  the  shares  of  such  of  the  creditors  as  should 
not,  within  nine  months,  signify  their  acceptance  of  its  provisions, 
should  be  paid  to  the  assignor,  "to  the  intent  that  he  might 
therewith  compound  with  and  satisfy  such  creditors."  The 
Court — three  judges  against  two — held  the  assignment  fraudu- 
lent as  to  a  creditor  who  had  obtained  a  judgment  against  the 
debtor,    before   the  deed   was  dehvered  to  the  assignees,  and 

(a)  Finlay  vs.  Dickereon,  29  HI.  R.,  21. 
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before  any  of  the  creditors  had  assented  to  the  assignment. 
The  decision  was  clearly  right.  The  deed  was  not  operative, 
at  least  against  the  creditor,  until  it  was  delivered  to  the 
assignees.  In  the  second  case,  the  Court  held  an  assignment 
fraudulent  and  void  as  to  creditors,  which  reserved  to  the  debtor 
out  of  his  estate,  an  annual  sum  of  $2,000,  for  the  support  of 
himself  and  family,  for  the  period  of  four  years,  unless  he  should 
be  sooner  discharged  from  all  his  debts.  This  decision  was  un- 
questionably correct.  The  reservation  was  absolute,  not  de- 
pending, as  in  this  case,  on  the  voluntary  acts  of  the  creditors. 
In  the  last  case,  an  assignment  was  held  invalid,  as  it  clearly 
should  have  been,  which  required  the  creditors  to  release  the 
debtor  from  all  their  demands ;  and  which  reserved  to  him  the 
shares  of  such  of  the  creditors  as  declined  to  become  parties  to 
the  assignment,  as  well  as  the  sum  necessary  for  the  support  of 
himself  and  family. 

It  will  thus  be  seen,  that  in  all  of  these  cases  the  assignments 
might  have  been  declared  invalid,  without  impuging  the  prin- 
ciple which  we  are  inclined  to  sustain.  "We  do  not  therefore 
consider  them  as  authorities  in  point  on  the  question  involved  in 
the  case  before  us. 

The  decree  of  the  Court  below  is  affirmed,  with  costs. 

Decree  affirmed. 


Feedekick  Stahl  and  Nicholas  Stahl,  plaintiffs  in  error,  vs. 
Thomas  Webster  and  others,  defendants  in  error. 

Error  to  Jo  Daviess. 

a  Court  has  control  over  its  records,  to  alter  or  amend  them,  during  the  term  atwhich  they 
are  entered. 

The  word  "property  "  embraces  money,  debts,  and  choses  in  action  of  every  kind,  as  well 
as  things  that  are  visible  or  tangible. 

The  twenty-sixth  section  of  the  attachment  act,  contemplates  not  only  that  the  avails  of  the 
property  attached,  when  converted  into  money,  but,  also,  that  a  debt  due  from  a  gar- 
nishee, is  liable  to  be  apportioned  among  the  attaching  and  judgment  creditors,  specified 
in  that  section. 

The  proper  practice  is,  to  enter  a  judgment  against  the  garnishee,  in  favor  of  the  defendant 
in  the  attachment,  lor  the  benefit  of  such  attaching  and  judgment  creditors  as  are  inti- 
titled  to  share  in  its  proceeds.  If  the  judgment  exceeds  what  is  due  the  attaching  and 
judgment  creditors,  the  excess  will  be  for  the  benefit  of  the  defendant, in  the  attachment. 

This  was  an  action  commenced  by  a  writ  of  foreign  attachment 
against  Webster,  by  the  plaintiffs  in  error,  and  returned  into  the 
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Jo  Daviess  Circuit  Court.  Several  parties  vrere  served  as  gar- 
nishees. Interrogatories  were  filed  against  one  of  the  garnishees, 
and  judgment  was  rendered  against  him  in  favor  of  the  plaintiffs, 
for  the  sum  of  one  thousand  eight  hundred  and  thirtj-six  dollars 
and  eighty-six  cents,  subject,  however,  to  the  order  of  the  Court 
I'endered  on  the  same  day.  Judgment  was  previously  rendered 
against  the  defendant  in  the  attachment.  On  the  day  of  the 
rendition  of  that  judgment,  the  following  order  was  entered  by 
the  Court,  to  wit : 

"  In  the  matter  of  Frederick  Stahl,  and  Nicholas  Stahl  and 
Patrick  Strachan,  and  "William  D.  Scott,  attaching  creditors 
of  Thomas  Webster  &  Co.,  doing  business,  &c.,  against 
James  Carter,  impleaded  with  Patrick  Strachan,  garnishees 
of  said  Thomas  Webster  &  Co. 

"  For  as  much  as  it  appears  that  Frederick  Stahl  and  Nicho- 
las Stahl  have  recovered  judgment  on  yesterday,  as  of  this  term, 
for  the  sum  of  fourteen  hundred  and   twenty-three  dollars  and 
six  cents,  and  Patrick  Strachan  and  William  D.  Scott  recovered 
judgment  at  the  same  time  for  the  sum  of  four  thousand  seven 
hundred  and  ninety-six  dollars  and  twenty-one  cents,  against 
said  Thomas  Webster  &  Co.,  doing  business,  &c.,  on  attach- 
ments made  returnable  at  this  term  of  the  Court,  and  that  in 
both  cases  process  has  been  served  on  the  same  garnishee,  and 
he  in  both  cases  came  into  Court  and  acknowledged  the  same 
indebtedness  to  the  said  defendant,  Thomas  Webster,  the  clerk 
is  directed,  according  to  the  statutes  in  such  case  made  and  pro- 
vided, to  make  an  estimate  of  the  several  amounts  the  attaching 
creditors,  the  said  FreJerick  and  Nicholas  Stahl,  and  the  said 
Strachan  and  Scott,  are  entitled  to,  out  of  the  credits  attached, 
in  the  hands  of  the  said  garnishee,  and  the  clerk  report  the  fol- 
lowing estimate  :  that  out  of  the  credits  in  the  hands  of  the  said 
garnishee,  the  said  Frederick  and   Nicho]::s  Stahl  are  entitled  to 
the  sum  of  four  hundred  and  twenty  dollars  and  thirty-one  cents, 
and  the  said  Strachan  and  Scott  are    entitled  to  the  sum  of  four- 
teen hundred  and  sixteen  dollars  and  fifty-five  cents ;  and  it  is 
ordered  by  the  Court  that  the  said  sum  of  eighteen  hundred  and 
thirty-six    dollars  and  eighty-six  cents,  be  distributed  accord- 
ingly, and  that  the  clerk  certify  the  same  in  each  case  to  the 
sheriff." 
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This  was  upon  the  lith  day  of  March,  1850.  There  was  no 
other  suit  at  this  time  brought  against  the  said  "Webster  to  this 
term  of  the  Court,  nor  any  suit  pending  in  this  Court,  except 
the  said  suits  of  attachment  of  the  said  Strachan  and  Scott,  and 
of  these  plaintiffs. 

After  the  said  proceedings  had  taken  place  in  this  attachment 
suit,  and  in  the  case  of  Strachan  and  Scott,  on  the  19th  day  of 
March,  as  yet  of  the  March  term  of  the  said  Court,  the  attorney 
of  William  and  James  Moir,  filed  a  warrant  of  attorney  of  the 
said  Thomas  Webster,  authorizing  a  judgment  to  be  entered  in 
favor  of  the  said  Moirs,  in  the  sum  of  eight  thousand  dollars ; 
which  was  on  that  day  entered  accordingly. 

After  the  rendition  of  which  judgment,  a  motion  was  made 
and  allowed,  directing  the  clerk  to  make  an  estimate  of  the  sev- 
eral rimounts  each  attaching  and  judgment  creditor  of  the  de- 
fendant, rendered  at  that  term  of  the  Court,  would  be  entitled 
to  out  of  the  property  attached,  either  as  money  or  other  prop- 
erty, in  the  hands  of  garnishees,  or  otherwise;  and  that  he 
should  apportion  said  amount  in  proportion  to  the  respective  de- 
mands of  said  attaching  and  judgment  creditors. 

The  only  property  attached  was  the  indebtedness  of  Carter, 
the  garnishee.     The  attaching  creditors  objected  to  the  enter- 
ing of  this  second  order,  which  is  as  follows : 
"  In   the   matter  of  Frederick  Stahl    and  Nicholas  Stahl,  and 
Patrick  Strachan  and  William  D.  Scott,  attaching  creditors, 
and  William  and  JamesMoir,judgment  creditors  of  Thomas 
Webster  &  Co. 

"  The  Court  having  fully  considered,  and  being  fully  advised, 
upon  the  motion  of  the  said  William  and  James  Moir,  heretofore 
filed  by  their  attorney,  to  direct  the  clerk  to  make  an  estimate 
of  the  several  amounts  each  attaching  and  judgment  creditor  of 
the  defendant,  rendered  at  the  present  term  of  this  Court,  will 
be  entitled  to,  out  of  the  property  attached,  either  as  money  or 
other  property,  in  the  hands  of  garnishees,  or  otherwise,  after 
the  same  shall  be  secured  by  the  sheriff:  The  Court  thereupon 
directs  the  clerk  to  make  an  estimate  of  the  several  amounts 
each  of  the  attaching  and  judgment  creditors  of  this  term  will 
be  entitled  to,  out  of  the  money  of  the  said  judgment  debtor, 
sarnisheed  in  the  hands  of  James  Carter,  after  the  collection 
65 
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thereof  by  the  sheriff,  calculating  such  amount  in  proportion  to 
the  amount  of  the  several  judgments,  with  cost,  as  the  same  will 
respectively  bear  to  the  amount  in  the  hands  of  the  said  gar- 
nishee. And  the  said  garnishee  having  heretofore  answered  to 
the  interrogatories  filed  by  the  said  Frederick  and  Nicholas 
Stahl,  and  Patrick  Strachan  and  "William  D.  Scott,  by  their  at- 
torneys, that  he  was  indebted  to  the  said  Thomas  Webster  & 
Co.  in  the  sum  of  $1,800  86. 

"  The  clerk  thereupon  estimates  the  amounts  each  of  the 
attaching  and  judgment  creditors  are  entitled  to  as  aforesaid,  as 
follows,  to  wit : 

"  Frederick  and  Nicholas  Stahl  one  hundred  and  eighty-three 
dollars  and  eighty-three  cents ;  Patrick  Strachan  and  William 
D.  Scott  six  hundred  and  nineteen  dollars  and  fifty-eight  cents  ; 
William  and  James  Moir  one  thousand  and  thirty-three  dollars 
and  fifty-five  cents;  which  estimate  is  approved  by  the  Court. 
It  is,  therefore,  considered  by  the  Court  that  the  clerk  certify 
the  said  several  amounts  to  the  sheriff;  and  it  is  further  ordered, 
that  so  much  of  the  order  of  the  Court  heretofore  entered  at  this 
term,  on  the  14th  day  of  March,  A.  D.  1850,  directing  the  clerk 
to  make  an  estimate  of  the  several  amounts  to  which  said  attach- 
ing creditors  are  entitled,  in  the  said  cases  of  Frederick  and 
Nicholas  Stahl  vs.  Thomas  Webster  &  Co.,  and  Patrick  Strachan 
and  William  D.  Scott  vs.  Thomas  Webster  &  Co.,  and  previous 
to  the  judgment  of  William  and  James  Moir,  as  is  inconsistent 
with  or  conflicts  with  this  order,  be  rescinded  and  set  aside." 

The  plaintiffs  in  error,  who  were  the  plaintiffs  in  the  attach- 
ment suit,  bring  the  cause  in  this  Court ;  and  assign  for  error 
the  rescinding  and  setting  aside  of  any  part  of  the  first  order, 
and  in  making  the  estimate  m  favor  of  Moirs,  the  judgment 
creditors. 

The  proceedings  were  had  before  Sheldon,  Judge,  at  March 
term,  1850. 

J.  P.  HoGE,  for  plaintiffs  in  error. 

Thompson  Campbell,  for  defendants  in  error. 

Opinion  by  Mr.  Justice  Tkumbull  : 

This  is  a  controversy  between  the  attaching  and  judgment 
creditors  of  Webster,  as  to  the  distribution  of  the  amount  due 
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from  the  garnishee,  in  the  attachment  suits.  F.  and  JST.  Stahl 
and  Strachan  and  Scott,  sued  out  attachments  against  Web- 
ster, returnable  to  the  March  term,  1850,  of  the  Jo  Daviess 
Circuit  Court ;  and  in  both  cases  the  same  person  was  sum- 
moned as  garnishee.  At  the  return  term,  judgments  were 
entered  against  the  defendant  in  the  attachment  suits,  and  also 
against  the  garnishee,  for  the  amount  he  acknowledged  himself 
indebted  to  the  defendant.  An  order  was  then  entered,  direct- 
ing the  clerk  to  make  an  estimate  of  the  amount  which  each 
attaching  creditor  was  entitled  to,  out  of  the  credits  attached  in 
the  hands  of  the  garnishee.  Subsequently,  but  during  the  same 
term  of  the  Court,  a  judgment  was  entered  against  said  Webster, 
on  a  warrant  of  attorney  to  confess  judgment,  in  favor  of  Wil- 
liam and  James  Moir,  and  thereupon  a  motion  was  made  in  be- 
half of  the  Moirs,  for  an  apportionment  between  them  and  the 
attaching  creditors,  of  the  sum  due  from  the  garnishee,  in  pro- 
portion to  the  amount  of  their  respective  judgments  ;  which  mo- 
tion was  allowed,  and  the  previous  order  of  the  Court  directing 
the  sum  due  from  the  garnishee  to  be  distributed  between  the 
attaching  creditors,  rescinded.  F.  and  N.  Stahl  now  bring  the 
case  here,  and  assign  for  error,  the  rescinding  the  first  order  of 
distribution,  and  allowing  the  plaintiffs  in  the  judgment  by  confes- 
sion to  share  in  the  proceeds  to  be  collected  from  the  garnishee. 

It  is  a  familiar  doctrine,  that  a  Court  has  control  over  its  re- 
cords, to  alter  or  amend  them,  during  the  term  at  which  they  are 
entered  {a).  If,  therefore,  the  last  order  of  distribution  was  pro- 
per, the  Court  committed  no  error  in  rescinding  the  first. 

The  plaintiffs  in  error  insist,  that  the  twenty-sixth  section  of 
the  attachment  act,  R.  S.,  69,  providing,  under  certain  circum- 
stances, for  an  equitable  division  of  the  proceeds  of  the  prop- 
erty attached,  among  various  creditors  of  the  defendant,  does 
not  apply  to  a  case  where  the  attachments  are  served  on  a  gar- 
nishee, but  only  to  cases  where  they  are  levied  upon  visible 
tangible  property.  The  language  of  the  act  is,  that,  "in  all 
cases  where  more  than  one  attachment  shall  be  issued  against 
the  same  person  or  persons,  and  returnable  to  the  same  term  of 
the  Court  to  which  they  are  returnable,  or  when  a  judgment  in 
a  civil  action  shall  also  be  rendered  at  the  same  term  against  the 
defendant  who  is  the  same  person  and  defendant  in  the  attach- 
ment or  attachments,  the  Court  shall  direct  the  clerk  to  make 

(a)  Chittenden  vs.  Rogers,  42  El.  R.,  100. 
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an  estimate  of  the  several  amounts  each  attaching  or  judgment 
creditor  will  be  entitled  to  out  of  the  property  of  the  defendant 
attached,  either  in  the  hands  of  anj  garnishee  or  otherwise,  after 
the  sale  and  receipt  of  the  proceeds  tliereof  by  the  sheriff,  calcula- 
ting the  amount  in  proportion  to  the  amount  of  their  several  judg- 
ments, with  costs,  as  the  same  will  respectively  bear  to  the  amount 
of  the  sum  received ;  so  that  each  attaching  and  judgment  creditor 
will  receive  his  just  part  thereof,  in  the  proportion  to  his  respec- 
tive demand."  The  language  of  this  section  expressly  author- 
izes the  creditors  therein  specified  to  share  pro  rata  in  the  pro- 
ceeds of  the  property  attached,  whether  in  the  hands  of  a  gar- 
nishee or  otherwise.  Why  confine  this  equitable  distribution  to 
the  proceeds  of  the  attached  property,  which  are  moveable  and 
tangible  ?  Is  there  any  reason  why  a  party  obtaining  a  judg- 
ment in  a  civil  action,  should  be  permitted  to  divide  with  the 
attaching  creditor  the  money  collected  by  virtue  of  his  attach- 
ment upon  visible  property,  and  not  permitted  to  share  with  him 
the  money  collected  by  virtue  of  the  same  attachment,  from  a 
garnishee?  Before  drawing  such  a  distinction,  the  Court  should 
be  clearly  satisfied  that  the  Legislature  intended  to  make  it. 
The  word  "property"  embraces  money,  debts  and  choses  in 
action  of  every  kind,  as  well  as  articles  that  can  be  seen  and 
handled.  A  debt  due  from  another  is  as  much  property,  and  as 
effectually  attached,  when  the  person  owing  it  has  been  summon- 
ed as  garnishee,  as  is  any  visible  species  of  property  upon 
which  the  attachment  may  have  been  levied. 

The  law  is  the  same  as  to  what  property  shall  be  apportioned 
between  attaching  creditors,  as  it  is  as  between  them  and  a 
judgment  creditor  in  a  civil  action,  and  no  complaint  is  made  in 
this  case,  that  the  first  order  of  distribution  between  the  attach- 
ing creditors  was  not  proper.  The  words  "  after  the  sale  and 
receipt  of  the  proceeds  thereof  by  the  sheriff,"  have  reference 
to  the  time  when  the  clerk  is  to  make  the  estimate.  He  is  not 
required,  and  cannot  properly  do  this,  till  the  property  attached 
has  been  turned  into  money ;  for  till  then,  he  cannot  know  how 
much  will  be  collected.  The  Court  directs  the  Clerk  how  to 
make  the  estimate,  and  the  making  of  it  is  a  mere  ministerial 
act,  to  be  performed  afterwards.  If  the  words  under  considera- 
tion should  be  held  to  limit  the  distribution  to  the  proceeds  of 
such  property  as  had  been  attached  and  sold,  then  when  an  at- 
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tachment  was  levied  upon  the  money  of  the  defendant,  no  ap- 
portionment could  take  place,  because  it  would  not  be  liable  to 
be  sold.  Such  could  not  have  been  the  intention  of  the  Legis- 
lature. Looking  at  the  object  had  in  view,  in  the  enactment  of 
the  twenty-sixth  section,  and  taking  all  its  provisions  together, 
it  is  clear  that  the  avails  of  the  property  attached,  when  turned 
into  money,  whether  they  are  the  proceeds  arising  from  a  sale  of 
property  or  from  the  collection  of  a  debt  due  from  a  garnishee, 
are  all  liable  to  be  apportioned  among  the  attaching  and  judg- 
ment creditors,  which  the  section  specifies. 

It  is,  however,  insisted  that  this  construction  is  impracticable  ; 
that  the  judgment  of  the  attaching  creditor  may  be  for  a  less 
amount  than  the  garnishee  owes  ;  that  such  creditor  may,  at  any 
time,  enter  his  judgment  satisfied,  or  the  defendnnt  njay  pay  the 
judgment ;  in  which  event  the  garnishee  will  be  released,  and 
the  Court  will  have  no  means  of  collecting  the  debt  due  from 
him  and  applying  it  towards  the  satisfaction  of  the  judgment  in 
the  civil  suit,  inasmuch  as  no  execution  can  issue  upon  that 
judgment  against  the  garnishee.  All  these  difiiculties  are  just 
as  formidable,  if  the  construction  contended  for  by  plaintifis' 
counsel  be  given  to  the  statute. 

In  this  very  case,  F.  and  N.  Stahl,  the  attaching  creditors, 
only  obtained  judgment  against  Webster  for  $1,423  06,  and 
yet  a  judgment  is  entered  in  their  favor  against  the  garnishee 
for  $1,836  83.  What  authority,  it  may  be  asked,  had  the  Court 
to  enter  a  judgment  against  the  garnishee,  in  favor  of  F.  and  N. 
Stahl  for  a  greater  amount  than  they  had  recovered  against  the 
defendant  in  the  attachment  ?  It  was  done,  no  doubt,  so  as  to  be 
able  to  collect  from  the  garnishee  the  whole  amount  he  was  ow- 
ing, that  it  might  be  apportioned  between  the  different  attaching 
creditors.  It  so  happened,  in  this  particular  case,  that  both  at- 
tachments were  served  upon  the  same  garnishee.  But  suppose 
this  had  not  been  the  case :  how  is  the  money  due  from  a  gar- 
nishee to  he  collected,  when  it  exceeds  the  judgment  obtained 
by  the  creditor  who  has  attached  it,  against  the  defendant  in  the 
attachment  ?  Or  suppose  difierent  attachments,  returnable  and 
returned  to  the  same  term,  levied  upon  difi*erent  articles  of  pro- 
perty :  in  such  a  case,  it  must  be  admitted,  that  the  attaching 
creditors  are  entitled  to  share  pro  rata  in  the  proceeds  of  all  the 
property  attached ;  and  yet,  how  can  all  the  property  attached 
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be  sold,  and  its  proceeds  received  by  the  sheriff,  when  it  happens 
that  numerous  articles  are  levied  upon  by  only  one  attachment, 
the  half  of  which  are  sufficient  to  satisfy  it  ?  Each  attaching 
creditor,  in  cases  of  judgment  by  default,  is  confined  in  his  exe- 
cution to  the  particular  property  he  has  attached,  and  has  no  au- 
thority to  issue  execution  against  property  attached  by  another 
creditor  of  his  debtor.  In  the  case  supposed,  the  debtor  may 
think  proper  to  pay  off  the  small  attachment,  or  the  creditor 
may  enter  it  satisfied,  and  how,  in  such  an  event,  are  the  other 
attaching  creditors,  entitled  by  law  to  share  pro  rata,  in  the 
proceeds  of  all  the  property  attached,  to  reach  that  which  has 
been  released  by  the  creditor,  where  attachment  was  alone  a 
lien  upon  it  ? 

In  carrying  out  the  provisions  of  the  twenty-sixth  section, 
difficulties  present  themselves,  let  the  construction  be  what 
it  may ;  but  they  are  not  diminished  by  adopting  the  one  con- 
tended for  by  the  plaintiffs. 

The  law  is  plain,  that  different  creditors,  under  certain  cir- 
cumstances, are  entitled  to  a  pro  rata  distribution  of  the  pro- 
perty of  their  debtor  which  has  been  attached,  and  the  Courts, 
in  applying  it,  must  adopt  such  proceedings  as  will  best  effectu- 
ate the  legislative  intention. 

All  Courts  must  have  the  power  to  give  effect  to  the  orders 
that  they  are  required  to  make,  and  in  giving  a  practical  appli- 
cation to  the  provisions  of  the  twenty-sixth  section  of  the  act 
under  consideration,  the  Courts  must,  if  necessary,  depart  some- 
what from  the  usual  mode  of  proceeding,  in  order  to  give  effect 
to  the  law.  The  practice  has  been,  to  enter  the  judgment 
against  the  garnishee,  in  favor  of  the  attaching  creditor,  and  yet, 
there  is  a  manifest  impropriety  in  entering  a  judgment  as  in  this 
case,  in  favor  of  the  attaching  creditor  for  a  greater  amount  than 
he  has  recovered  against  the  defendant,  in  the  attachment. 
How  such  a  result  is  to  be  sometimes  avoided,  if  the  judgment 
against  a  garnishee  is  to  be  in  favor  of  the  creditor  whose  attach- 
ment has  been  served  upon  him,  we  do  not  well  see.  The  pro- 
per practice  would,  therefore,  seem  to  be,  to  enter  the  judgment 
against  the  garnishee,  in  favor  of  the  defendant  in  the  attach- 
ment, for  the  benefit  of  such  attaching  and  judgment  creditors 
as  are  entitled  to  share  in  its  proceeds.  They  would  then  have 
the  right  to  control  the  judgment,  and  the  money,  when  collected 
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from  the  garnishee,  would  be  liable  to  be  distributed  among  the 
several  creditors,  according  to  the  directions  received  from  the 
clerk.  By  entering  the  judgment  in  favor  of  the  defendant  in 
the  attachment,  the  objections  which  have  been  suggested  in 
giving  practical  eiFect  to  the  provisions  of  the  twenty-sixth  sec- 
tion are  obviated ;  nor  is  any  violence  done  to  any  other  part  of 
the  attachment  act,  by  entering  the  judgment  in  this  form.  The 
statute  declares,  that  it  shall  be  lawful  to  enter  up  judgment  and 
award  execution  against  a  garnishee,  but  does  not  specify  in 
whose  favor  the  judgment  shall  be.  There  is  a  peculiar  fitness 
in  entering  the  judgment  in  favor  of  the  party  with  whom  the 
debt  was  contracted,  and  to  whom  it  is  due  ;  and  if  the  judgment 
exceeds  what  is  due  the  attaching  and  judgment  creditors,  the 
balance  will  be  for  his  benefit  (a). 

This  Court  being  of  opinion  that  the  Moirs  were  entitled  to 
share  pro  rata  in  the  amount  to  be  collected  from  the  garnishee, 
as  decided  by  the  Circuit  Court,  the  judgment  is  aflarmed. 

Judgment  affirmed. 

(a)  Hitchcock  vs.  Watson,  18  111.  R.,  281 ;  Gillian  vs.  Nixon,  26  Ul.  R.,  52  ;  Farrell  vs.  Pear- 
son, 26  111.  R.,  468 ;  Rankin  vs.  Simonds,  27  111.  R.,  357 ;  Walsh  vs.  Horine,  36  111.  R.,  243 ; 
Lamb  vs.  Richards,  43  111.  R.,  315. 


Robert  McLagan,  plaintiff  in  error,  vs.  John  H.  Brown  and 
James  W.  Brown,  defendants  in  error. 

Error  to  Jo  Daviess. 

If  a  judgment  debtor  disposes  of  his  equity  of  redemption,  before  a  second  judgment  be- 
comes a  lien  upon  the  premises,  and  the  purchasers  of  the  equity  fail  to  redeem  the  pre- 
mises, the  judgment  creditors  under  the  second  judgment  may  redeem  after  the  twelve 
and  before  the  expiration  of  the  fifteen  months  from  the  day  of  the  fir.«t  sale. 

A  judgment  creditor  who  redeems  from  a  prior  sale,  acquires  a  valid  title  to  the  premises 
redeemed,  even  though  the  judgment,  by  virtue  of  which  he  acquired  the  right  to  re 
deem,  may  be  subsequently  reversed  (a). 

No  one  but  the  defendant  in  the  judgment  reversed,  or  his  assignee,  can  claim  any  benefit 
on  account  of  such  reversal. 

A  mechanic's  lien  does  not  attach  until  the  work  shall  have  been  performed,  or  the  mate- 
rials shall  have  been  furnished,  for  which  the  lien  is  claimed. 

A  petition  lor  mechanic's  lien  should  make  judgment  creditors  parties  to  the  suit,  if  it  is 
designed  to  aJiect  or  defeat  their  rights. 

This  an  was  action  of  ejectment  brought  by  the  defendants  in 
error  against  the  plaintiff,  to  recover  the  possession  of  lot  sev- 
enty-five, on  Water  street,  on  the  prairie,  in  the  city  of  Galena. 
The  action  was  in  the  usual  form,  and  the  plea  not  guilty.  The 
cause  was  submitted  to  the  Court,  Sheldon,  Judge,  presiding,  at 
May  term,  1850,  when  a  verdict  was  found  for  the  defendants. 

(o)  Flftchs  vs.  Kelley,  et  al.,  30  111.  R.,  462. 
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Both  parties  claimed  title  to  the  premises  in  question,  through 
one  John  J.  Cruikshank.  The  plaintiffs  on  the  trial  produced 
the  record  of  a  judgment  in  the  Jo  Daviess  County  Court,  in 
favor  of  Artemas  L.  Holmes  against  Cruikshank,  for  the  sum  of 
$24:5  20,  and  costs  of  suit,  rendered  on  the  9th  day  of  October, 

1845,  An  alias  Ji.  fa.  issued  on  this  judgment,  dated  17th  June, 

1846,  which  was  levied  on  the  lot  in  controversy,  on  the  first 
day  of  August  following,  and  the  same  was  sold  by  the  sheriff 
on  the  29th  of  that  month.  Holmes,  the  plaintiff  in  the  execu- 
tion, becoming  the  purchaser,  and  receiving  a  certificate  of  pur- 
chase from  the  sheriff.  The  plaintiffs  also  produced  and  read 
in  evidence  a  judgment  in  their  favor,  against  said  Cruikshank, 
rendered  in  the  Circuit  Court  of  Jo  Daviess  county,  dated  the 
10th  March,  3847.  Execution  issued  thereon  on  the  27th  day 
of  November,  1847,  and  levied  on  said  lot,  claiming  to  be  judg- 
ment creditors  of  Cruikshank,  and  on  the  same  day  paid  to  the 
sheriff  the  amount  of  Holmes'  bid,  with  interest.  The  lot  was 
put  up  and  sold  by  the  sheriff,  under  the  redemption  made  by  the 
Browns,  the  plaintiffs  in  the  execution,  and  purchased  in  by  them 
on  the  21st  December,  1847,  at  the  amount  of  redemption  paid 
by  them  to  the  sheriff,  and  no  more.  And  the  sheriff  executed 
to  them  a  deed,  which  was  acknowledged  and  recorded. 

It  also  appeared  that  the  judgment  obtained  by  the  Browns, 
and  under  which  they  redeemed,  was  reversed  by  the  Supreme 
Court,  at  the  December  term,  1848.  The  last  day  of  the  term 
at  which  the  Browns  obtained  their  judgment  against  Cruikshank, 
was  the  22d  day  of  March  1847.  The  defendant  admitted  he 
was  in  possesion  of  the  premises  when  the  suit  was  brought. 

The  defendant  produced  and  read  in  evidence  a  deed,  duly 
acknowledged,  &c.,  from  Cruikshank  to  J.  and  "William  Holmes 
and  Mary  Burgess,  for  the  lot  in    dispute,  dated  10th  March, 

1847,  conveying  to  them  a  fee  simple  estate,  with  covenants  of 
warranty,  excepting  the  judgments  in  favor  of  Holmes,  and  Mor- 
ris and  Osborne.  Sale  for  the  consideration  of  $2,700.  The 
defendant  also  produced  and  read  as  evidence,  the  certificate  of 
purchase  from  the  sheriff  to  Holmes,  under  his  judgment,  with 
an  assignment  of  the  same  to  C.  Cooncy,  on  the  29th  of  August, 
1847,  and  an  assignment  from  Cooney  to  Johnson,  on  the  24th  of 
November,  1847,  and  a  sheriff's  deed  to  Johnson,  on  said  certi- 
ficate and  assignments,  after  the  judgment  in  favor  of  the  Browns 
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had  been  reversed.  The  defendant  also  produced  the  records, 
&c,,  showing  that  Osborne  and  Morris  had  each  recovered  judg- 
ment against  Cruikshank,  for  woi'k  done  and  materials  furnished 
upon  a  building  upon  the  lot  in  controversy  ;  that  the  lot  was 
sold  on  each  of  said  judgments,  and  that  Johnson,  by  virtue  of 
assignments,  had  the  sheriff's  deed  to  the  lot,  under  each  of  these 
sales.  The  judgments  upon  the  mechanic's  liens  were  rendered 
one  in  March  and  one  in  April,  1847. 

McLagan  brings  the  case  to  this  Court,  and  assigns  for  error, 
that  the  Court  improperly  considered  as  evidence  in  the  cause 
the  reversed  judgment  of  Brown  et  al.,  they  being  the  plaintiffs 
in  the  judgment,  and  purchasers  had  notice  of  all  irregularities  ; 
that  Brown  et  al.  were  not  judgment  creditors  as  to  this  prop- 
erty, and  had  no  right  to  redeem,  and  the  overruling  the  motion 
for  a  new  trial. 

M.  T.  Johnson,  for  plaintiff  in  error. 

Thompson  Campbell  and  R.  S.  Blaokwell,  for  defendants 
in  error. 

Opinion  by  Mr.  Justice  Caton  : 

The  premises  in  question  were  sold  to  A.  L.  Holmes,  under 
his  judgment,  on  the  29th  of  August,  1846,  who  assigned  his  cer- 
tificate of  purchase  to  Cooney,  on  the  27th  day  of  August,  1847, 
and  he  assigned  to  Johnson,  on  the  24th  of  ]!>rovember,  1847. 
On  the  10th  of  March,  1847,  the  judgment  debtor  conveyed  the 
premises  to  W.  Holmes  and  Mary  Burgess.  On  the  same  day 
the  Browns  obtained  their  judgment,  which,  however,  did  not 
become  a  lien  upon  the  debtor's  real  estate  till  the  22d  of  the 
same  month.  They  redeemed  Irom  the  sale  to  A.  L.  Holmes, 
on  the  27th  of  November,  1847,  two  days  within  the  fifteen 
months  from  the  date  of  that  sale,  and  resold  the  premises  on  the 
21st  of  December,  1847,  and  purchased  them  in  at  the  amount 
of  the  redemption  money,  and  took  a  sheriff's  deed.  Their 
judgment,  under  which  they  redeemed,  was  reversed  at  the  De- 
cember term  of  this  Court,  1848. 

It  will  be  seen,  that  the  judgment  debtor  sold  his  equity  of 
redemption  to  W.  Holmes  and  Burgess,  before  the  Brown  judg- 
ment became  a  lien  upon  the  premises.     They,  however,  never 
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redeemed,  and  the  question  is,  could  the  last  judgment  creditors 
redeem  from  the  first  sale,  after  the  expiration  of  the  twelve 
months,  within  which  the  purchasers  from  the  judgment  debtor 
might  have  redeemed  ?  We  think,  according  to  the  decision  in 
Sweezy  vs.  Chandler,  a7ite,  M5,  thej  did  possess  that  right.  In 
principle,  there  is  no  difference  between  that  case  and  this,  so 
far  as  this  question  is  concerned.  Tliere  the  Chandlers  were 
held  to  be  the  assignees  of  the  judgment  debtor,  an^  i  as  such, 
bound  to  redeem  within  the  twelve  months,  although  they  ob- 
tained their  title  under  a  sheriff's  sale.  Certainly  Holmes  and 
Burgess  are  none  the  less  such  assignees,  because  they  obtained 
their  title  by  a  voluntary  conveyance  from  the  debtor.  The 
rights  acquired  and  duties  imposed  under  either  purchase  were 
the  same.  Both  had  a  right  to  redeem,  which  was  paramount  to 
the  right  of  any  judgment  creditor,  who  had  not  acquired  a  lien 
before  the  date  of  their  purchases;  which  right,  however,  they 
were  bound  to  exercise  within  the  twelve  months ;  and  if  they 
neglected  to  do  that,  their  rights  of  redemption  were  entirely 
and  forever  gone.  They  ceased  to  have  any  more  rights  or  in- 
terest in  the  premises  than  as  if  they  had  never  possessed  the 
right  of  redemption.  That  right  had  expired  by  the  lapse  of 
time,  and  could  not  with  propriety  be  thrust  in  between  the  con- 
flicting claims  arising  under  the  sale  upon  the  first  judgment, 
and  the  right  to  redeem  claimed  under  the  last.  Upon  the  ter- 
mination of  their  rights,  the  case  stood  as  if  they  had  never  exist- 
ed, and  had  there  been  no  assignment  of  the  equity  of  redemp- 
tion, the  right  of  the  subsequent  judgment  creditors  to  redeem 
would  never  have  been  questioned.  Allowing  the  right  of  re- 
demption to  the  last  judgment  creditors,  is  doing  no  violence  to 
those  who  have  no  rights  to  violate,  and  the  purchaser  under  the 
first  judgment  cannot  complain,  for  he  purchased  with  the  ex- 
press condition  imposed  by  the  statute,  that  "any  judgment 
creditor "  might  redeem  after  the  expiration  of  twelve,  and 
within  fifteen  months,  from  the  date  of  his  purchase.  Why 
should  the  first  purchaser"  claim  a  benefit  from  the  temporary 
existence  of  a  right  in  third  persons,  which  they  have  thrown 
away,  and  in  which  he  had  no  interest,  and  with  which  he 
had  no  connection  ?  But  it  was  insisted,  that  to  allow  a 
judgment  creditor  to  redeem,  whose  judgment  was  obtained 
after    the  sale   by  the  judgment   debtor,   is,    in  effect,  saying 
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that  the  latter  shall  not  sell  the  equity  of  redemption  because 
the  title  conveyed  is  liable  to  be  overreached  by  a  subsequent 
judgment  creditor,  who  is  thus  allowed  to  redeem  from  the  prior 
sale.  This  is  misapprehending  the  effect  of  the  decision  alto- 
gether. It  is  only  when  the  purchaser  of  the  equity  of  redemp- 
tion has  lost  his  right  by  neglecting  to  redeem,  that  the  right  of 
redemption  attaches  to  the  subsequent  judgment.  In  this  state, 
at  least,  the  principal  estate  continues  in  the  judgment  debtor, 
after  the  sale  on  execution,  so  long  as  the  equity  of  redemption 
continues,  and  indeed  until  the  sheriff's  deed  is  executed,  and 
if  he  or  his  assignee  redeems  from  the  sale,  or  purchases  the  cer- 
tificate of  sale,  the  rights  acquired  under  the  first  purchaser 
being  thus  united  with  the  principal  estate,  are  merged  in  it,  and 
the  right  of  redemption  to  subsequent  judgment  creditors  is  thus 
cut  off,  even  before  it  ever  attaches.  If  the  redemption  is  made 
by  the  judgment  debtor,  who  continues  to  hold  the  estate,  of 
course  it  is  subject  to  a  subsequent  judgment,  but  if  redeemed 
by  a  lona  fide  assignee  of  the  judgment  debtor,  the  title  as 
clearly  would  not  be  held  subject  to  the  subsequent  judgment. 
He  would  hold  a  perfect  title,  discharged  from  all  prior  liens, 
and  there  would  be  nothing  to  which  a  subsequent  judgment 
could  attach — no  existing  rights  to  which  it  could  reach  back. 
In  case  a  junior  judgment  were  obtained  before  the  assignment 
of  the  equity  of  lederaption,  then  as  the  lien  would  attach  to  the 
equity  of  redemption  while  in  the  hands  of  the  judgment  debtor, 
the  creditor's  rights  would  be  secured,  by  virtue  of  the  lien,  as 
effectually  and  upon  the  same  principle  that  they  would  have  ' 
been  had  the  judgment  debtor  owned  the  entire  estate  and  sold 
it  after  the  judgment. 

But  the  judgment  under  which  the  redemption  was  made 
was  afterwards  reversed,  and  as  the  judgment  creditors  were  the 
purchasers  at  the  second  sale,  it  is  insisted  that  they  acquired 
no  title,  or  if  they  did,  it  was  defeated  or  extinguished  by 
the  reversal  of  their  judgment  {a).  As  a  general  rule  it  was  not 
denied  that  a  purchaser  at  a  sheriff's  sale,  upon  an  execution 
which  is  issued  upon  a  judgment  which  is  not  absolutely  void, 
but  only  irregnlar  or  erroneous,  gets  a  good  title,  although  the 
judgment  may  afterwards  be  reversed  for  such  irregularity  or 
error.  But  it  is  insisted  that  it  is  not  so  where  the  plaintiff  in 
the  irregular  judgment  becomes  the  purchaser,   because  he  is 

(a)  Bank  U.  8.  vs.  Bank  Washington,  6  Pet.  U.  S.  K.,  8 ;  Littler  vs.  People,  43  111.  E.,  191  and 
cases  citeiL 
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responsible  for  and  is  supposed  to  be  cognizant  of  all  the  irregu- 
larities and  errors  in  his  judgment.     To  a  certain   extent  this 
may  be,  and  indeed,  we  think  is  true,  notwithstanding  the  cases 
referred  to  in  Kentucky,  holding  a  diiFerent  doctrine ;  but  clear- 
ly, the  rule  ought  not  to  be  extended  beyond  what  the  interest 
of  the  deotor  or  his  grantees  may  require.     No  one  else  should 
be  allowed  to  question  the  title  acquired  by  the  purchaser,  who 
was  the  plaintiff  in  the  reversed  judgment;  and  even  with  this 
limitation,  the  principle  may  have  a  tendency,  to  a  certain  ex- 
tent, to  diminish  competition  at  sheriff's  sales,  which  is  against 
the  policy  of  the  law,  as  being   prejudicial  to  both  debtors  and 
creditors.     But   then,  it  is  but  right  and  reasonable,  that  upon 
the  reversal   of  a  judgment,  the  judgment  debtor  should  be  re- 
stored to  what  he  has  lost  by  reason  of  the  erroneous  judgment, 
as  far  as  possible,  without  injury  to  innocent  parties,  and  for  that 
purpose  the  general  policy  of  the  law  may  be  allowed  to  yield  to 
a  certain  extent.     But  in  no  event,  should  gross  and  manifest 
injustice  be  perpetrated,  even  to  one  who  has  obtained  and   en- 
forced an  erroneous  judgment.     When  an  innocent  party  is  the 
purchaser,  only  the  money  produced  by  the  sale  can  be  restored 
to  the  judgment  debtor,  without  injustice  to  the  purchaser ;  but, 
as  a  general  rule,  when  the  plaintiff  in  the  erroneous  judgment 
has  purchased,  he  should  restore  the  specific  property,  for  it  is 
his  duty  to  make  all  the  reparation  in  his  power,  to  one  whose 
property  he  has  wrongfully  sold.     But  certainly  no  one  but  the  de- 
fendant, or  his  assignee,  should  be  allowed  to  complain,  or  claim 
any  benefit  on  account  of  such  reversal.     Although  he  may  re- 
verse the  judgment,  the  defendant  may  not  choose   to  complain 
of  or  may  even  prefer  to  aflfirm  the  sale.     It  may  be  for  his  inter- 
est to  do  so.     Suppose  the  chief  value  of  the  estate  sold  consisted 
in  improvements  which  had,  through  the  carelessness  of  the  pur- 
chaser, or  by  accident,  burned  down,  so  that  when  the  judgment 
was  reversed  it  was  not  worth  one-fourth  of  the  amount  of  the 
sale,  can  it  be  tolerated  for  a  moment  that  a  stranger  may  assert 
a  supposed  right  of  the  debtor  and   defeat  the  purchaser's  title, 
and  thus  prevent  the  defendant  from  recovering  the  price  for 
which  the  premises  sold,  instead  of  the  premises  themselves? 
The  proposition  would  be   as  absurd  in   reason  as  revolting  to 
justice.     A  stranger  cannot  thus  use  my  right  for  his  benefit  to 
my  injury.     We  cannot  go  the  length  of  saying  that  the  title  ac- 
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quired  by  the  plaintiff  under  the  judgment  is  absolutely  divested 
and  defeated,  as  to  all  the  world,  by  the  reversal  of  the  judg- 
ment. It  is  time  enough  to  say  that  the  pui  chaser  acquired  no 
title,  when  the  party  injured  complains.  Here  the  defendant 
below  did  not  connect  himself  with  the  judgment  debtor,  and  it 
is  not  for  him  to  say  that  a  wrong  has  been  done. 

But  this  is  not  like  the  ordmary  case  of  a  sale  to  a  plaintiff 
under  his  judgment,  which  has  been  reversed.     Although  it  may 
be,  that  in  form,  the  last  sale  was  upon  an  execution  issued  up- 
on the  junior  judgment,  yet  in  substance  the  transaction    was 
somewhat  different?     The  main  question  is,  had  the  plaintiff  in 
that  judgment  a  right  to  redeem  from  the  previous  sale?     At 
the  time  of  the  redemption  that  judgment  was  in  full  force,  and 
the  right  to  redeem  under  it  we  have  already  attempted  to  show. 
Nor  can  we  appreciate  the  propriety  of  saying  that  the  reversal 
of  that  judgment  defeated  the  rights  acquired  by  virtue  of  that 
redemption  and  the  subsequent  sale  and  conveyance.     A  right 
without  an  interest  is  not  easily  appreciated,  and  neither  the  de- 
fendant in  that  judgment  nor  his  grantor  had  any  possible  inter- 
est in  defeating  the  title  acquired,  for,  as  before  shown,  all  his 
right  was  entirely  gone  before  the  judgment  creditor  could  re- 
deem ;  so  that  the  only  conflicting  rights  must  arise  between  the 
purchasers  under  the  two  judgments  or  their  assigns.     Who  has 
the  better  right,  as  between  them,  can  admit  of  no  doubt.     In 
order  to  redeem,   the    redeeming    creditor  must   pay   the    full 
amount  for  which  the  premises  were  first  sold  ;  and  if  we  say 
that  he  shall  lose  his  title,  by  reason  of  the  reversal  of  the  judg- 
ment, his  loss  is  not  confined  to  the  title  alone,  but  he  must  also 
lose  the  redemption  money,  for  there  is  no  provision  made  for 
restoration  to  him.     And  for  whose  benefit  are  all  these  rights 
and  interests  of  the  redeeming  creditors  to  be  sacrificed  ?     Not 
for  the  benefit  of  the  judgment  debtor,  for  if  the  title  is  not  al- 
lowed to  remain  with  the  redeeming  creditor,  it  must  go  to  the 
purchaser  under  the  first  judgment,  who  has  already  been  re- 
funded the  purchase  money  which  he  paid,  and  out  of  the  pocket, 
too,  of  the  man  from  whom  he  wrests  the  title  ;  and  not  by  reason 
of  any  merit  of  his  own,  but  because  a  judgment  has  been  re- 
versed, to  which  he  was  not  a  party,  and  in  which  he  had  no 
interest.     Shall  the  one  who  pays  for  the  land  not  get  it,  and  he 
who  gets  the  pay  retain  the  premises  ?    It  would  require  ingeni- 
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ous  reasoning  to  reconcile  an  upright  mind  to  such  justice.  If 
the  judgment  debtor,  or  his  assignee,  has  any  interest  in  the  con- 
troversy, in  such  a  case  it  must  be  to  sustain  the  right  of  redemp- 
tion, for  then  he  has  a  chance  of  realizing  something  from  the 
second  sale,  while  in  no  contingency  can  it  result  in  any  injury 
to  him ;  and  yet  if  a  stranger  or  the  purchaser  under  the  first 
judgment,  shall  be  allowed  to  defeat  the  right  of  redemption,  by 
reason  of  the  reversal  of  the  judgment,  it  can  only  be  upon  the 
ground  that  the  judgment  debtor's  rights  have  been  sacrificed, 
under  the  judgment,  while  it  remained  in  force. 

But  we  are  not  obliged  to  rely  upon  this  manifest  sense  of 
justice  to  sustain  the  title  acquired  under  the  last  sale.  The 
statute  directing  the  conveyance  to  be  made  to  the  redeeming 
creditor  directs  the  sherifi"  "  to  execute  a  deed  to  such  creditor 
as  the  original  purchaser,  and  such  deed  shall  be  as  valid  and 
effectual  in  law  as  if  such  creditor  had  been  the  original  purcha- 
ser" {a).  From  this  it  is  manifest  that  the  title  acquired  by  the  re- 
deeming creditor  does  not  depend  alone  upon  the  validity  of  his 
own  judgment,  but  rather  upon  the  judgment  under  which  the 
original  purchase  was  made.  His  own  judgment,  it  is  true, 
must  be  sufficient  to  entitle  him  to  redeem,  but  when  that  is  the 
case,  then  he  succeeds  to  all  the  rights  of  the  first  purchaser, 
and  his  title  would  seem  to  be  as  invulnerable  as  it  would  have 
been  in  the  hands  of  the  purchaser  from  whom  the  redemption 
was  made.  This  statute  clearly  excludes  the  idea  that  the  last 
purchaser's  title  may  be  defeated  by  the  reversal  of  the  judg- 
ment under  which  the  redemption  was  made. 

The  outstanding  title  attempted  to  be  shown  in  Johnson,  which 
he  derived  under  the  judgments  obtained  in  the  two  lien  suits, 
may  be  disposed  of  in  few  words.  We  have  no  doubt  that  the 
lien  provided  for  by  chapter  65,  R.  S.,  does  not  commence 
or  attach  antecedently  to  the  doing  of  the  work  or  furnishing 
the  materials  ;  and,  in  this  case,  the  first  judgment  became  a  lien 
upon  the  premises  }>efore  any  of  the  work  was  done  or  materials 
furnished,  for  which  those  judgments  were  obtained  ;  so  that  the 
title  derived  under  that  judgment  must  necessarily  take  priority 
to  that  derived  under  them,  at  least  so  far  as  the  lot  is  concern- 
ed ;  and  under  the  latter  judgments  they  did  not  attempt  to  sell 
the  building  separate  from  the  lot,  even  admitting  that  they 
could  have  done  so.     But  none  of  these  judgment  creditors  were 

(a)  Lamb  vs.  Richards,  43  111.  R.,  315  and,  cases  cited. 
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made  parties  to  those  lien  suits,  and  consequently  they  are  not 
bound  by  nor  can  their  rights  be  prejudiced  by  those  judgments. 
They  might  have  been  made  parties,  (Kimball  vs.  Cook,  1  Gil- 
man,  423,)  when  they  would  have  had  an  opportunity  to  defend 
their  interests ;  but  as  it  is,  those  adjudications  were  ex  jparte^ 
as  to  them,  and  the  Circuit  Court  very  properly  held  that  they 
could  not  affect  the  title  acquired  under  the  Holmes  judgment. 
We  perceive  no  error  in  the  judgment,  and  it  will  have  to  be 
affirmed,  with  costs. 

Judgment  affirmed. 


Maktin  Gray,  plaintiff  in  error,  vs.  Calvin  Rawson,  defendant 

in  error. 

Error  to  Jo  Daviess. 

The  goods  of  a  sub-lessee,  of  a  part  of  demised  premises,  are  not  liable  to  be  distrained  for 
the  rent  reserved  in  the  original  lease  (a). 

This  was  a  proceeding  under  the  landlord  and  tenant  act, 
commenced  in  the  Jo  Daviess  Circuit  Court,  wherein  Gray 
filed  his  distress  warrant  against  Rawson,  to  recover  seven 
months'  rent  then  due  said  Gray,  for  premises  in  the  possession 
of  said  Rawson,  and  two  others,  but  which  had  been  demised  by 
said  Gray  to  Charles  H.  Wheeler,  by  written  lease,  under  whom 
said  Rawson  and  the  others  held  possession  of  said  premises. 
Gray,  by  his  attorney,  moved  the  court  to  assess  the  amount  due 
him  by  virtue  of  the  facts  above  stated.  Upon  which  the  Court, 
Browne,  Justice,  presiding,  at  the  March  term,  1848,  of  said 
Court,  found  for  the  said  appellee,  Rawson,  that  no  rent  was,  at 
the  time  of  the  levy  of  the  distress  warrant,  due  from  him  to  the 
appellant,  Gray,  and  that  Gray  took  nothing  by  his  writ.  To 
this  finding  Gray  excepted,  and  brought  the  cause  to  this  court. 

T.  Campbell,  for  plaintiff  in  error. 

M.  Y.  Johnson,  for  defendant  in  error. 

(o)  Bailey  vs.  Campbell,  1  Scam.  R.,  113. 
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Opinion  by  Treat,  C.  J.: 

Tne  seventh  section  of  the  sixtieth  chapter  of  the  Revised 
Statutes  declares,  that  "  In  all  cases  of  distress  for  rent,  it  shall 
be  lavi^ful  for  the  landlord,  by  himself,  his  agent  or  attorney,  to 
sieze  for  rent  any  personal  property  of  his  tenant  that  may  be 
found  in  the  county  where  such  tenant  shall  reside  ;  and  in  no 
case  shall  the  property  of  any  other  person,  although  the  same 
may  be  found  on  the  premises,  be  liable  to  seizure  for  rent  due 
from  such  tenant."  Under  this  provision,  the  Circuit  Court 
held  that  the  goods  of  a  sub-lessee  of  a  part  of  the  demised 
premises  were  not  liable  to  be  distrained  for  the  rent  reserved 
in  the  original  lease.  The  propriety  of  that  ruling  is  the  only 
question  in  the  case.  By  the  common  law,  any  goods  found  by 
the  bailiff  on  the  premises,  irrespective  of  the  ownership,  were 
liable  to  seizure  for  rent.  The  statute  limits  the  right  of  distress 
to  the  goods  of  the  tenant.  A  sub-lessee  is  not,  in  a  general 
sense,  the  tenant  of  the  original  lessor.  He  is  not  personally 
liable  to  the  latter  for  the  payment  of  the  rent.  There  is  no  pri- 
vity of  contract  between  them.  The  owner  of  the  premises 
cannot  maintain  an  action  against  a  sub-tenant  for  a  breach  of 
the  covenants  contained  in  the  lease.  Archbold's  Landlord  and 
Tenant,  69  ;  Halford  m.  Hatch,  Douglas,  183.  ISTor  can  he 
maintain  assumpsit  for  the  use  and  occupation  of  the  premises, 
for  the  law,  in  such  case,  implies  no  promise  on  the  part  of  the 
sub-lessee  -to  make  compensation  to  the  lirst  lessor.  An  under- 
tenant is  only  liable  to  his  immediate  lessor.  4  Kent,  96,  The 
statute  restricts  a  landlord,  in  the  exercise  of  the  remedy  by 
distress,  to  the  seizure  of  the  goods  of  the  party  who  is  person- 
ally responsible  to  him  for  the  rent  reserved.  For  the  purposes 
of  this  remedy,  the  relation  of  landlord  and  tenant  exists  only 
between  the  parties  to  the  demise.  It  is  true  that  a  sub-tenant 
is  sometimes  called  the  tenant  of  the  original  lessor,  but  it  is  in 
reference  to  a  very  different  question  than  the  liability  to  pay 
rent.  There  is  a  privity  of  estate,  not  of  contract,  between 
them.  If  the  relation  of  landlord  and  tenant  once  attaches,  it 
binds  all  who  may  acquire  the  possession  of  the  premises,  from 
or  through  the  tenant,  immediately  or  remotely.  The  posses- 
sion of  an  under-tenant  is  in  subservience  to  the  title  of  the  ori- 
ginal lessor,  and  he  can  do  no  act  in  disparagement  of  that  title. 
He  cannot  acquire  a  possession  adverse  to  the  first  lessor,  for 
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the  law  regards  his  possession  as  the  possession  of  the  lessor. 
These  principles  are  applied  only  for  the  purpose  of  protecting 
the  title  to  the  estate. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 


HiEAM  Bkown,  impleaded  with  John  J.  Griswold  et  als.,  plain- 
tiff in  error,  vs.  Matthew  Theockmoeton,  defendant  in 
error. 

Error  to  Kendall. 

A  right  of  pre-emption  does  not  confer  upon  the  person  having  it  any  title  to  the  land  or  to  ' 
the  timber  standing  thereon.   It  is  but  a  license  Irom  the  government  to  occupy  th«  land, 
and  the  right  to  purchase  the  same,  within  a  specified  time,  at  the  minimum  price. 

This  was  an  action  of  trespass  de  bonis  asportatis^  brought  by 
Throckmorton  against  Brown  and  others,  to  recover  the  value 
of  certain  rails,  which  had  been  cut  upon  land  to  which  Brown 
claimed  a  pre-emption,  but  to  which  he  did  not  acquire  any  title 
from  the  government  until  after  the  rails  had  been  made. 

Brown,  in  defence,  offered  to  prove  his  occupancy  of  the  land 
upon  which  the  rails  were  cut,  and  his  right  to  a  pre-emption  of 
the  same  under  the  law  of  the  United  States,  and  also  a  certifi- 
cate from  the  land  office  of  the  purchase  of  the  land,  but  obtain- 
ed after  the  rails  were  cut;  which  testimony  was  excluded  by 
the  Court,  Caton,  Justice,  presiding.  The  cause  was  submitted 
to  a  jury,  who  found  a  verdict  for  $12.  Brown  sued  out  this 
writ,  and  assigns  for  error,  the  excluding  of  the  testimony  from 
the  jury  which  went  to  show  his  claim  of  pre-emption  to  the 
land,  and  in  excluding  the  certificate  of  purchase. 

S.  "W".  Randall,  for  plaintiff  in  error. 

T.  L.  Dickey  and  W.  H.  L.  Wallace,  for  defendant  in 
error. 

Opinion  by  Teeat,  C.  J.  : 

This  was  an  action  of   trespass,  brought   by   Throckmorton 
against  Brown  and  others,  to  recover  the  value  of  certain  rails. 
67 
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It  appeared  in  evidence  that  Throckmorton,  dnring  the  winter 
of  1844,  made  the  rails  in  question  from  timber  cut  by  him  on  a 
quarter  section  of  land  belonging  to  the  United  States,  and  that 
Brown  took  and  carried  them  away,  in  March  or  April  follow- 
ing. It  also  appeared  that  Brown  resided  on  the  land  from  the 
first  of  April,  1843,  up  to  the  time  of  the  trial. 

The  defendants  offered  to  read  in  evidence  certified  copies  of 
certain  papers  from  the  records  of  the  land  ofiice  at  Chicago,  for 
the  purpose  of  showing  that  Brown  was  entitled  to  and  claimed 
a  pre-emption  on  the  quarter  section  of  land,  from  the  time  of 
his  residence  thereon ;  and  also  a  certificate  of  the  register, 
showing  that  he  entered  the  same  on  the  12th  of  April,  1844. 
The  Court  rejected  this  evidence,  and  the  propriety  of  that  de- 
cision is  the  only  question  in  the  case. 

The  evidence  admitted  showed  a  prima  facie  right  in  the 
plaintiff'  to  recover  the  value  of  the  rails  ;  and  the  evidence  of- 
fered by  the  defendants,  and  excluded  by  the  Court,  neither 
tended  to  rebut  the  case  thus  made,  nor  establish  any  defence 
to  the  action.  The  timber  out  of  which  the  rails  were  made  be- 
longed to  the  United  States  and  not  to  Brown.  Admitting  that 
Brown  had  at  the  time  a  valid  pre-emption,  that  did  not  confer 
on  him  any  title  to  the  land  or  the  timber  standing  thereon.  He 
had,  at  most,  but  a  license  from  the  government  to  occupy  the 
land,  and  the  right  to  purchase  the  same,  within  a  specified  time, 
at  the  minimum  price.  On  the  entry  of  the  land,  he  acquired 
no  interest  in  the  rails  previously  made  by  the  plaintiff  thereon. 
The  timber  was  severed  from  the  freehold,  and  became  personal 
property,  and  did  not  pass  with  the  land  to  Brown  by  the  grant 
from  the  United  States.  But  it  is  needless  to  discuss  the  ques- 
tion, as  the  case  of  Wincher  vs.  Shrewsbury,  2  Scammon,  283, 
is  expressly  in  point,  and  perfectly  decisive  of  this  case.  In  that 
case,  Shrewsbury  made  a  quantity  of  rails  from  timber  growing 
on  land  of  the  United  States,  and  left  them  piled  up  on  the  land. 
Wincher  afterwards  purchased  the  land,  and  converted  the  rails 
to  his  own  use.  Shrewsbury  then  brought  an  action  of  trespass 
against  him,  and  recovered  a  judgment  for  the  value  of  the  rails  ; 
which  was  affirmed  in  this  Court.  The  Court  said  :  "  Had  the 
defendant  any  title  to  the  rails  in  question,  and  how  did  he  ac- 
quire it  ?  At  the  time  the  trespass  was  committed  by  the  plain- 
tiff, the  land,  and  consequently  the  timber  growing  on  it,  of  which 
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the  rails  were  made,  belonged  to  the  government.  The  cutting 
of  the  timber  was  therefore  an  injury  and  a  trespass  against  the 
government,  and  it  had  a  legal  remedy.  Therefore,  the  defend- 
ant had  neither  a  right  of  property,  nor  a  right  of  action,  at  the 
time  of  the  plaintijff's  trespass,  in  making  the  rails.  To  what 
then  did  he  acquire  title,  by  a  subsequent  purchase  of  the  land  ? 
Certainly  not  to  a  right  of  action  for  a  previous  trespass ;  nor 
to  the  timber  which  had  previously  been  severed  from  the  land, 
and  converted  into  rails,  farming  utensils,  furniture,  or  any  thing 
else." 
The  judgment  of  tte  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 

(a)  Davis  vs.  Easley,  13  111.  R.,  197  and  note. 


Leopold   Massuee,    plaintiff  in  error,   vs.   Joseph   D.  Noble, 

defendant  in  error. 

Error  to  Jo  Daviess  County  Court. 

A  witness,  who  had  been  an  attorney  in  a  petition  for  partition,  was  permitted  to  give  in  evi  » 
dence  his  conclusions  as  to  the  correctness  and  sufficiency  of  the  proceedings.    This  was 
held  to  be  erroneous ;  he  should  have  stated  the  facts  only. 

A  stranger  is  not  bound  by  nor  can  he  take  advantage  of  an  estoppel. 

This  was  an  action  of  ejectment,  commenced  in  the  Jo  Da- 
viess County  Court,  to  recover  lot  number  forty-three,  in  the 
city  of  Galena.  The  cause  was  submitted  to  the  Judge,  Hugh 
T.  Dickey,  for  trial,  without  the  intervention  of  a  jury;  and 
verdict  and  judgment  were  entered  for  the  defendant  below,  the 
defendant  in  error  here.  Several  errors  were  assigned  ;  but  as 
one  only  is  noticed  in  the  opinion,  the  others  will  be  disregarded. 
The  decision  of  the  Court  furnishes  a  sufficient  statement  of 
facts,  as  to  the  point  decided. 

M.  Y.  Johnson,  for  plaintiff  in  error. 

Hempstead  &  Washbukne,  for  defendant  in  error. 

Opinion  by  Mr.  Justice  Trumbttll  : 

The  only  question  necessary  to  a  determination  of  this  case, 
arises  out  of  the  introduction  of  parol  evidence  by  the  defend- 
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ant,  to  show  the  coiitents  of  a  petition  for  partition,  which  had 
been  lost  from  the  files  of  the  Court.     A  witness  was  permitted 
to  testity,  that,  as  attorney,  he  filed  the  original  petition,  and 
sued  out  process;  that  the  same  was  duly  served,  "and  that  the 
petition  and  all  the  proceedings  were  regular  and  in  proper  form, 
and  that  the  petition  set  forth  all  that  was  necessasy  as  to  the 
rights  of  the  parties,  and  other  matters  necessary  and  proper," 
The  admission  of  this   evidence   was   clearly    improper.      The 
witness  should  have  been  required  to  state  the  contents  of  the 
petition,  that  the  Court  might  determine  its  sufiiciency.     His 
opinion  that  it  contained  all  that  was  necessary  and  proper  may 
have  been   erroneous.      At  all  events,  he  was  not  the  proper 
judge  of  that  ma'.ter;    and  the  Court  erred  in  admitting  in  evi- 
dence the  conclusions  of  the  witness,  instead  of  requiring  him 
to  state  facts.     But,  in  no  event,  was  the  evidence  of  this  wit- 
ness sufiicient  to  supply  the  lost  paper.      Neither  the  judgment 
in  partition,  the  report  of  the  commissioners,  nor  the  order  of 
sale,  contains  any  description  of  the  premises  sought  to  be  divi- 
ded, except  by  reference  to  the  "  lot  described  in  said  petition." 
The  witness,  called  to  testify  as  to  the  contents  of  the  lost  peti- 
tion, gives  no  description  of  the  land  described  therein.     How. 
then,  could  the  Court  know  that  the  proceedings  in  the  partition 
suit,  sought  to  be  set  up  by  the  defendant  in  bar  of  the  plaintift^'s 
recovery,  had  any  thing  to  do  with  the  land  in  controversy  ?     It 
is,  however,  insisted,  that  the  plaintifl'  has  ratified  these  proceed- 
ings, by  executing  to  the  commissioners  who  made  the  sale  of 
the  premises  in  question,  and  the  purchasers  from  them,  a  re- 
lease, and  that  he  is  thereby  estopped  from  denying  that  the  pro- 
ceedings were  not  regular  and  the  sale  valid.     This  might  and 
probable  would  be  the  case,  if  the  release  were  set  up  by  one 
who  was  a  party  or  privy  to  it ;    but  so  far  as  the  record  shows, 
the  defendant  is  a  stranger  to  the  transaction,  who  does  not  con- 
nect himself,  either  with  the  purchasers,  the  commissioners,  or 
the  title  derived  from  them ;    and  the  principle  is  well  settled, 
that  a  stranger  shall  not  be  bound  by  or  take  advantage  of  an 
estoppel.     7  Bac.  Ab.,  620. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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E.ACHEL  Skiles,  et  al.,  appellants,  vs.  Abraham  (j.  Switzer,  et 

al.,  appellees. 

Appeal  from   Winnebago. 

All  persons  to  be  affected  by  a  decree  in  Chancery,  should  be  made  parties  to  the  proceed- 
ing. 

This  was  a  bill  in  chancery,  filed  by  Switzer  and  others  against 
the  appellants,  to  set  aside  certain  conveyances  and  mortgages, 
made,  as  is  alleged,  in  fraud  of  creditors. 

At  the  December  term,  1849,  of  the  Winnebago  Circuit  Court, 
the  cause  came  on  to  be  heard,  before  Henderson,  Judge,  who 
decreed  in  favor  of  the  appellees,  complainants  against  the  ap- 
pellants. The  case  was  brought  by  appeal  to  this  Court  by  the 
respondents  to  the  bill ;  but  as  the  case  is  decided  upon  a  ques- 
tion not  involving  the  merits  of  the  case,  it  is  not  deemed  neces- 
sary to  give  an  extended  statement  of  the  case. 

R.  S.  Blackwell  and  IST.  H.  Purple,  for  the  appellants. 

Marsh  &  Wright,  for  the  appellees. 

Opinion  by  Mr.  Justice  Caton  : 

It  is  a  fatal  objection  to  this  decree,  that  the  infant  heir  of 
Udell  was  not  a  party.  The  legal  title  to  the  property  in  con- 
troversy descended  to  her,  and  although  her  father  held  it  in 
trust,  yet  no  decree,  divesting  her  of  that  legal  title,  could  be 
binding  upon  her,  unless  she  was  properly  represented  by  a 
guardian  appointed  to  protect  her  interest.  The  primary  object 
of  the  decree  was  to  divest  her  of  the  legal  title,  and  as  that  was 
not  legally  done,  the  balance  of  the  decree,  which  provides  for 
the  disposition  of  the  proceeds  of  the  property,  must  necessarily 
be  reversed  also,  for  there  is  nothing  upon  which  it  can  operate. 
When  an  issue  shall  be  formed  between  the  complainants  and  the 
infant  defendant,  new  or  additional  proofs  may  be  taken  ;  and  as 
the  evidence,  when  the  suit  is  again  brought  to  a  hearing,  may  be 
very  different  upon  the  various  questions  which  have  been  contro- 
verted here,  it  is  manifest  that  it  would  be  improper  for  us  to 
proceed  to  examine  and  decide  them,  while  it  is  possible  they 
will  not  arise  again,  and  which,  at  any  rate,  may  not,  and  prob- 
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ably  will  not  be  again  presented  in  the  precise  form  in  which 
they  are  now  before  us.  We  might,  it  is  true,  lay  down  the  rules 
which  are  to  govern  in  the  delivery  of  deeds,  but  that  would  be 
of  but  little  use  here,  where  the  principal  controversy  is  in  rela- 
tion to  the  facts. 

The  decree  of  the  Circuit  Court  is  reversed,  with  costs,  and  the 
suit  remanded  for  further  proceedings. 

Decree  reversed. 


Joseph  Reynolds,  appellant,  vs.  Joseph  Perry,  appellee. 
Appeal  from  Livingston. 

Where  an  appeal  has  been  improvidently  granted,  the  appellee,  by  filing  a  transcript  of  the 
record  in  this  Court,  may,  after  notice  to  the  opposite  party,  on  motion,  have  the  appeal 
dismissed. 

This  was  an  action  of  replevin,  commenced  in  the  Circuit 
Court  of  Livingston  county,  which  was  submitted  to  a  jury,  who 
found  a  verdict  for  the  plaintiff  on  all  the  issues  joined.  There- 
upon thedefendant  below  prayed  an  appeal  to  this  Court ;  which 
was  allowed.  The  plantiff  below  and  appellee  here  filed  a  copy 
of  the  transcript,  and  moved  the  Court  for  a  dismissal  of  the  ap- 
peal; which  was  allowed  by  the  Court. 

A.  Hoes,  for  appellee. 
Glover  &  Cook,  for  appellant. 

Opinion  by  Treat,  C.  J.  : 

Perry  brought  an  action  of  replevin  against  Eeynolds,  and 
recovered  a  judgment  therein  for  costs.  The  Court  granted 
Reynolds  an  appeal  to  this  Court.  The  judgment  was  entered 
on  the  13th  of  May  last,  and  the  appeal  bond  was  filed  on  the 
11th  of  June.  The  appellee,  having  given  notice  to  the  counsel 
for  the  appellant,  now  files  a  copy  of  the  record,  and  enters  a 
motion  to  dismiss  the  appeal,  because  an  appeal  will  not  lie  in 
such  a  case.  It  is  very  clear  that  the  order  for  the  appeal  was 
improvidently  granted.  Appeals  are  only  allowed  in  cases 
"  where  the  judgment  or  decree  appealed  from  be  final,  and  shall 
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amount,  exclusive  of  costs,  to  the  sum  of  twenty  dollars,  or  relate 
to  a  franchise  or  freehold."  E.  S.,  ch.,  83,  sec.  4T.  Thirty  days 
not  having  intervened  between  the  date  of  the  order  granting  the 
appeal  and  the  first  day  of  the  present  term  of  this  Court,  the 
appellant  is  not  required  to  file  the  record  before  the  third  day 
of  the  next  term.  R.  S.,  ch.  83,  sec.  48 ;  Yance  vs.  Schuyler, 
4  Scammon,  286.  It  is  therefore  insisted,  that  the  appellee  can- 
not interpose  this  motion  until  the  record  is  filed  by  the  appel- 
lant. We  are  inclined  to  hold  that  the  motion  is  properly  made. 
It  is  true,  that  the  appellee  could  not  enter  a  motion  to  dismiss 
the  appeal  for  the  want  of  prosecution,  until  the  time  had 
elapsed  for  the  appellant  to  file  the  record.  But,  we  think,  the 
appellee  should  be  permitted,  on  filing  a  copy  of  the  record,  and 
giving  reasonable  notice  to  the  appellant,  to  make  a  motion  to 
dismiss  an  appeal,  which  was  improvidently  granted,  and  which 
improperly  restrains  him  from  collecting  his  judgment.  No  in- 
justice will  result  to  the  appellant.  If  he  has  obtained  an  appeal 
in  a  case  which  the  law  does  not  authorize,  he  cannot  complain 
of  its  dismissal.  If  he  has  merits  in  his  case,  he  can  enjoin  the 
collection  of  the  judgment,  by  suing  out  a  writ  of  error,  and  ob- 
tatning  a  supersedeas.  It  is  not  the  fifing  of  the  record  by  the 
appellant  which  gives  this  Court  jurisdiction  of  an  appeal.  The 
case  is,  in  contemplation  of  law,  pending  in  this  Court  the  mo- 
ment the  appeal  bond  is  executed  and  filed  with  the  clerk  of  the 
Circuit  Court.  Owens  vs.  McKethe,  5  Oilman,  79;  Simpson 
vs.  Alexander,  ibid,  260. 

The  appeal  will  be  dismissed,  with  costs. 

Appeal  dismissed. 


Ira  Y.  Germain,  appellant,  vs.  The  Steam  Tug  Indiana,  ap- 
pellee. 

Appeal  from  Cook   County  Court  of  Common  Pleas. 

The  tenth  chapter  of  the  Revised  Statutes  creates  a  lien  in  favor  of  those  engaged  in  run- 
ning and  managing  a  vessel,  and  those  furnishing  her  with  materials  or  supplies  ;  vphich 
attaches  the  moment  the  liability  is  incurred.  'Ihe  lien,  however,  cannot  be  asserted  to 
the  prejudice  of  the  creditors,  incumbrancers  or  purchasers,  unless  the  remeiiy  is  pur- 
sued withm  three  months  alter  the  cause  of  action  accrues.  To  this  extent,  the  martime 
law  is  extended  over  domestic  ve.ssels  (o). 

(o)  Unconstitutional.    Hine  vs.  Trevor,  4  Wal.  U.  S.  R.,  555;  The  Belfast,  7  Wallace,  U.  S. 
R.,  624.    But  see  William.son  vs,  Hogan,  46  111.  R.,  604. 
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The  claims  of  seamen  are  superior  to  those  of  material-men,  and  are  to  be  first  paid. 

Our  statute  adopts  the  maratime  law,  in  the  creation  of  a  lien  in  favor  of  mariners  and  ma- 
terial-men. but  has  provided  a  different  remedy  for  the  enforcement  of  such  lien,  which, 
although  in  some  re.'^pects  a  proceeding  in  rem,  "has  no  such  conclusive  effect  as  an  admi- 
ralty decree. 

The  sale  of  a  vessel,  under  a  judgment  in  altacliment,  obtained  by  a  seaman  or  material- 
man, does  not  divest  any  liens  of  a  superior  degree,  nor  any  antecedent  iiens  of  the  same 
degree. 

A  lien  once  acquired  continues  in  full  force  three  months,  unaffected  by  any  proceedings 
to  enforce  subsequent  liens,  and  tiie  iien-holder  is  not  chargeable  with  laches  until  that 
period  has  elapsed. 

On  the  twentieth  day  of  October,  1849,  the  appellant  sued 
out  of  the  Cook  County  Court  a  writ  of  attachment  against  said 
Steam  Tug  Indi  na ;  which  was  executed  on  that  day  The 
proceeding  was  under  the  statute  entitled  "  Attachments  of 
boats  and  vessels."  At  the  February  term  following,  George 
"W".  Lay  interpleaded,  and,  by  his  interpleader,  set  np,  that  on  the 
tenth  day  of  October,  1849,  and  previous  to  suing  out  the  attach- 
ment of  appellant,  attachments  were  issued  by  Henry  L,  Ruck- 
er,  a  justice  of  the  peace,  in  and  for  said  county,  under  and  by 
virtue  of  the  same  act,  in  favor  of  divers  parties,  and  that  such 
proceedings  were  afterwards  had  before  such  justice ;  that  judg- 
ment was  rendered  upon  the  claims  set  up  by  said  parties;  and 
that  on  the  19th  day  of  November,  1849,  the  said  Steam  Tug 
was  sold,  to  satisfy  said  judgments  ;  and  that  said  Lay  became 
the  purchaser  thereof,  at  the  sale,  for  the  sum  of  four  hundred 
dollars.  To  this  plea  of  interpleader  the  said  appellant  filed 
his  demurrer.  The  demand  of  the  appellant  was  for  fuel  fur- 
nished the  said  steamboat,  between  the  eighth  and  twenty-fourth 
days  of  September,  1849. 

The  cause  came  on  to  be  heard  before  Spring,  Judge,  at  the 
February  terra  of  the  Cook  County  Court  of  Common  Pleas. 
The  Court  overruled  the  demurrer ;  and  the  appellant  electing 
to  stand  by  his  demurrer,  the  Court  pronounced  the  interplead- 
ing sufficient  in  law,  dismissed  the  attachment  of  appellant,  and 
found  the  right  of  property  in  said  steamboat  in  said  George  W. 
Lay.     From  this  decision  this  appeal  was  prayed. 

Mannieee  &  Meeker,  for  appellant,  cited  4  Oilman,  435 ; 
Law  Reporter,  June  number,  for  1850,  pages  QQ^  67  and  68  ; 
1  Sumner,  81  and  85 ;  5  Peters,  689  ;  Ware  Rep.,  108,  149, 
154,  188,  322,  363  ;  Gilp.,  185  ;  2  Gall,  483  ;  1  Gilm.,  636  ; 
6  Peters'  Cond.,  505;  2  Story,  144,  455;  9  Wheaton,  409;  14 
Ohio  Rep.,  28  ;  1  Peters,  386,  441-3. 
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I.  JST.  Aenold,  for  appellee,  cited  5  Blackford,  483,  and  10 
Missouri,  527. 

Opinion  by  Treat,  C.  J.  : 

The  plea  presents  the  question,  whether  the  sale  of  a  vessel, 
under  a  judgment  in  attachment,  reridered  in  a  proceeding  to 
enforce  alien  existing  on  the  vessel,  by  virtue  of  the  provisions 
of  the  tenth  chapter  of  the  Revised  Statutes,  discharges  all  other 
liens  that  may  exist  against  the  vessel,  in  pursuance  of  the  same 
provisions. 

The  first  section  of  that  chapter  declares,  that  "Boats  and 
vessels  of  all  descriptions,  built,  repaired  or  equipped,  or  run- 
ning upon  any  of  the  navigable  waters  within  the  jurisdiction  of 
this  state,  shall  be  liable  for  all  debts  contracted  by  the  owner 
or  owners,  masters,  supercargoes  or  consignees  thereof,  on  ac- 
count of  all  work  done,  supplies  or  materials  furnished  by  me- 
chanics, tradesmen  and  others,  for,  on  account  of,  or  towards 
the  building,  repairing,  fitting,  furnishing  or  equipping  such 
boats  and  vessels,  their  engines,  machinery,  sails,  rigging, 
tackle,  apparel  and  furniture ;  and  such  debts  shall  have  the 
preference  of  all  .other  debts  due  from  the  owners  or  proprietors, 
except  the  wages  ^f  marinei's,  boatmen  and  others,  employed  in 
the  service  of  such  boats  and  vessels,  which  sh  11  first   be  paid." 

By  the  second  and  third  sections,  any  person  having  a  demand 
against  a  vessel  of  the  character  named  in  the  preceding  section, 
may  sue  out  an  attachment  and  have  it  levied  on  the  vessel; 
and  thereupon  the  like  proceedings  are  to  be  had  as  in  other 
cases  of  attachments. 

The  sixth  section  provides,  that  "  no  creditor  shall  be  allow- 
ed to  enforce  the  lien  created  under  the  provisions  of  this  chapter, 
as  against,  or  to  the  prejudice  of  any  other  creditor,  or  subse- 
quent incumbrancer,  or  bo7ia  fide  purchaser,  unless  suit  be  insti- 
tuted to  enforce  such  lien,  as  provided  in  this  chapter,  within 
three  months  after  the  indebtedness  accrues  or  becomes  due, 
according  to  the  terms  of  the  contract." 

These  provisions  clearly  create  a  lien  in  favor  of  those  enga- 
ged in  the  running  and  management  of  a  vessel,  and  those  furn- 
ishing her  with  materials  and  supplies.  The  lien  attaches  the 
moment  the  liability  is  incurred.  It  is  acquired  by  force  of  the 
statute,  and  not  by  virtue  of  the  levy,  as  in  the  case  of  an  ordin- 
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ary  attachment.  The  attachment  is  but  the  remedy  prescribed 
for  the  enforcement  of  the  lien.  The  hen,  however,  cannot  be 
asserted  to  the  prejudice  of  creditors,  incumbrancers  or  pur- 
chasers, unless  the  remedy  is  pursued  within  three  months  after 
the  cause  of  action  accrues.  To  this  extent,  the  maritime  law, 
as  respects  the  rights  of  seamen  and  material-men,  seems  to  be 
extended  over  domestic  vessels.  The  claims  of  the  former  are 
superior  to  those  of  the  latter,  and  are  to  be  first  paid. 

It  is  contended  that  the  effect  of  a  sale  under  the  statutory 
remedy,  is  the  same  as  that  upon  a  proceeding  in  admiralty  un- 
der the  maratime  law.  In  tlie  Admiralty  Courts,  the  proceeding 
is  directly  against  the  vessel,  and  all  persons  interested  are  re- 
garded as  parties.  They  are  required,  by  the  most  solemn  forms 
of  nOuice,  to  appear  and  make  known  their  demands  against  the 
vessel.  The  Court  then  proceeds  to  settle  and  adjust  the  vari- 
ous claims  and  interests  of  the  parties.  The  decree  is  for  the 
sale  of  the  entire  interest  in  the  vessel,  and  is  conclusive  on  all 
the  world.  The  sale  is  for  the  benefit  of  all  concerned,  and  the 
proceeds  are  distributed,  under  the  direction  of  the  court,  ac- 
cording to  the  ascertained  rights  of  the  parties.  The  purchaser 
acquires  an  indefeasible  title  to  the  vessel,  divested  of  all  liens 
of  whatsoever  nature. 

If  our  statute  authorized  such  an  adjustment  of  the  rights  of 
lien-holders,  and  required  such  a  distribution  of  the  proceeds, 
we  shomd  not  hesitate  to  hold,  that  the  sale  would  have  all  the 
force  and  effect  of  a  sale  under  a  decree  in  admiralty.  But  the 
statute  seems  to  go  no  further  in  the  adoption  of  the  maratime 
law,  than  the  creation  of  a  lien  in  favor  of  the  material-man  and 
mariner.  It  fails  to  provide  a  mode  of  enforcing  the  lien,  at  all 
analagous  to  the  prcceedingsin  admiralty.  On  the  contrary,  the 
ordinary  remedy  by  attachment  is  prescribed,  which,  although 
in  some  respects  a  proceeding  m  7'em,  has  no  such  conclusive 
effect  as  an  admiralty  decree.  The  fact  that  the  Legislature 
has  provided  a  different  remedy,  excludes  any  conclusion  that 
it  designed  either  to  adopt  the  maratime  remedy,  or  the  conse- 
quences resulting  therefrom.  Under  the  statute,  each  lien- 
holder  must  institute  a  distinct  proceeding,  in  order  to  enforce 
his  lien.  They  are  not  even  required  to  pursue  their  remedies 
before  the  same  tribunal.  One  of  them  cannot  appear  in  a  suit 
eommenced  by  another,  and  assert  his  claim  against  the  vessel. 


JUNE  TERM,  1850.  539 


Germain  vs.  Steam  Tug  Indiana. 


The  Court  in  which  different  actions  may  be  pending  against 
the  same  vessel,  has  no  authority  to  consohdate  them,  but  each 
progresses  as  an  independent  proceeding.  It  has  no  power  to 
bring  before  it  the  various  parties  in  interest,  and,  after  ascer- 
taining their  respective  rights,  direct  a  sale  of  the  vessel,  and  a 
distribution  of  the  proceeds  among  them.  It  can  only  enter  a 
judgment  in  favor  of  each  attaching  creditor,  and  award  an  exe- 
cution for  the  sale  thereof.  The  surplus,  after  the  satisfaction 
of  the  particular  judgment,  goes  to  the  owner  of  the  vessel, 
without  reference  to  existing  liens.  The  purchaser  takes  the 
vessel,  subject  to  every  subsisting  lien  of  a  superior  class,  and 
to  those  of  the  same  class  originating  prior  to  the  one  on  which 
the  attachment  was  founded.  It  cannot  be  insisted  that  the  most 
vigilant  in  the  prosecution  of  his  remedy,  is  entitled  to  priority 
in  payment.  A  lien  once  acquired,  continues  in  full  force  for 
three  months,  unaffected  by  any  proceedings  to  enforce  subse- 
quent liens.  The  lien-holder  is  not  chargeable  with  laches  until 
that  period  has  elapsed.  In  the  opinion  of  the  Court,  the  sale  of 
a  vessel  under  a  judgment  in  attachment,  obtained  by  a  seaman 
or  material-man,  does  not  divest  any  liens  of  a  superior  degree, 
nor  any  antecedent  liens  of  the  same  degree. 

We  were  referred  to  the  cases  of  The  Steamboat  Hover  vs. 
Stiles,  5  Blackford,  483,  and  The  Steamboat  Jiaritan  vs.  Smith, 
10  Missouri,  527,  as  holding  a  contrary  doctrine,  under  similar 
statutes.  T'le  statute  of  Indiana,  under  which  the  first  decision 
was  made,  authorized  any  number  of  lien-holders  to  unite  in 
pursuing  their  remedy ;  and  the  Court  held,  that  a  party,  who 
had  neglected  to  appear  and  interpose  his  claim  in  a  proceeding 
against  a  vessel,  could  not  afterwards  insist  on  his  lien,  to  the 
prejudice  of  the  purchaser  under  the  judgment  rendered  in  that 
proceeding.  The  decision  may  be  justified  by  the  peculiar  stat- 
ute of  that  state,  authorizing  a  remedy  much  resembling  the 
proceeding  in  admiralty,  but  it  furnishes  no  criterion  for  a  cor- 
rect interpretation  of  our  statute,  materially  variant  in  its  pro- 
visions. The  other  case  arose  on  a  statute  of  Missouri,  very 
much  like  ours ;  and  it  was  held,  that  a  sale  of  a  boat  to  satisfy 
a  lien  of  any  class,  conveyed  to  the  purchaser  a  title  free  from 
the  liens  of  every  other  class,  superior  as  well  as  inferior.  We 
are  not  satisfied  with  the  reasons  of  the  Court  for  such  a  con- 
ciusion.     The  fault  in  the  case  is  in  applying  the  effect  of  a 


540  OTTAWA. 


Armstrong  et  al.  vs.  Cooper. 


proceeding^  in  admiralty,  where  all  persons  interested  have  a 
right  to  appear  to  a  proceeding  in  which  they  are  not  permitted 
to  intervene  for  the  protection  of  their  interests.  It  is  contrary 
to  all  our  notions  of  justice  and  equity,  to  divest  a  man  of  his 
rights  by  a  proceeding  to  which  he  is  not  a  party,  and  in  which 
he  cannot  appear  and  defend  them.  If  he  is  to  be  concluded 
by  the  judgment,  an  opportunity  should  be  afforded  him  of  pre- 
senting his  claims  for  adjustment. 

The  Court  below  erred  in  overruling  the  demurrer  to  the 
plea,  and  the  judgment  must  be  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings. 

Judgment  reversed. 


James  C.  Armstrong,  et  al.^  plaintiffs  in  error,  vs.  Jonathan 
K.  Cooper,  administrator,  &c.,  defendant  in  error. 

Error   to   Peoria. 

A  decree  entered  by  consent  cannot  be  appealed  from  ;  nor  can  error  properly  be  assigned 
upon  it.  A  rehefiring  in  such  a  case  will  not  be  allowed;  nor  can  the  decree  be  set  aside 
by  a  bill  of  review. 

This  was  a  plea  of  release  of  errors,  filed  by  C.  Ballance, 
as  attorney  for  the  defendant  in  error.  The  plea  alleges,  that 
the  said  plaintiffs  ought  not  to  have  their  suit  in  error,  because 
George  T.  Metcalfe,  intermarried  with  one  of  the  heirs  at  law  of 
Lewis  Bigelow,  and  was  one  of  the  administrators  of  the  estate 
of  Bigelow,  and  was,  moreover,  the  attorney  and  counsellor  of 
said  heirs,  authorized  to  settle  the  affairs  of  said  estate,  at  his 
discretion,  and  that  Elihu  N.  Powell  was  his  surety  on  the  ad- 
ministration bond,  and  that  after  the  bill  was  filed,  upon  which 
this  writ  of  error  is  prosecuted,  Metcalfe,  being  authorized  as 
aforesaid,  proposed  to  Ballance,  then  acting  as  attorney  for  com- 
plainants, that  if  he  would  so  amend  the  bill  which  he  had  filed 
in  the  Circuit  Court  against  said  Metcalfe  and  the  other  repre- 
sentatives of  Bigelow,  deceased,  as  to  release  said  Powell,  and 
take  a  decree  for  a  less  amount  than  was  claimed  by  the  bill, 
and  would  strike  out  of  said  bill  so  much  as  related  to  a  certain 
lost  mortgage,  and  would  take  a  decree  against  certain  specified 


JUNE  TERM,  1850.  541 

Armstrong  et  al.  vs.  Cooper. 


lots  of  land,  that  then  he,  Metcalfe,  would  permit  the  decree  to 
be  taken.  That  Ballance  acceded  to  this  proposition,  and  did 
then  and  there,  with  the  consent  of  Metcalfe,  take  the  decree 
now  sought  to  be  reversed ;  wherefore,  the  defendant  was 
precluded  from  assigning  any  error  upon  said  decree. 

To  this  plea,  N.  H.  Pueple,  for  the  plaintiffs  in  error,  filed  a 
demurrer,  and  assigned  several  causes  of  demurrer. 

Upon  argument,  the  demurrer  was  overruled.  At  a  subse- 
quent day  in  the  term,  the  plea  was  withdrawn. 

Opinion  by  Mr.  Justice  Caton  : 

In  the  Circuit  Court,  the  bill  was  taken  for  confessed,  a  refer- 
ence made  to  a  master,  upon  the  coming  in  and  confirmation  of 
whose  report,  the  decree  was  entered ;  the  record  showing  no 
appearance  of  any  of  the  defendants  in  the  Court  below.  A 
part  of  those  defendants  now  bring  the  record  here  by  writ  of 
error,  and  have  assigned  errors  upon  it.  The  defendant  in  error 
has  filed  a  special  plea,  stating,  in  substance,  that  the  decree  of 
the  Circuit  Court  was,  in  fact,  entered  by  the  consent  and  aoree- 
ment  of  Metcalfe,  one  of  the  defendants  in  the  Court  below  and 
who  was  the  attorney  of  the  other  defendants  in  that  Court 
with  due  authority  to  represent  them  there.  To  this  plea  the  plain- 
tifiB  in  error  have  filed  a  demurrer,  objecting  that  the  party 
cannot  go  behind  or  outside  the  record,  and  show  that  the  de- 
cree was  entered  by  agreement  of  the  parties,  while  the  record 
shows  that  it  was  entered  by  default. 

A  decree  which  is  entered  by  the  agreement  or  consent  of  the 
parties  or  their  counsel,  ought  more  properly  to  state  that  fact 
upon  its  face.  2  Daniel's  Chan.  PI.  and  Prac,  1214.  But  we 
have  found  no  authority  for  saymg  that  that  is  indispensable  or 
that  it  can  only  be  shown  by  the  record  that  the  decree  was  so 
entered.  As  between  the  parties  to  the  record,  it  may  well  be 
admitted  that  nothing  can  be  shown  which  will  contradict  it. 
But  here  the  averment  does  not  contradict  the  record,  but  is 
consistent  with  it.  The  agreement  was,  that  certain  amend- 
ments should  be  made  to  the  bill,  and  the  complainant  should  be 
permitted  to  take  a  decree;  and  that  ''under  the  supervision 
and  with  the  consent  of  Metcalfe,"  the  counsel  for  the  defend- 
ants, the  amendments  were  made  and  the  decree  taken. 
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A  decree  made  by  consent  cannot  be  appealed  from,  nor  can 
error  be  properly  assigned  upon  it.  Even  a  rehearing  cannot 
be  allowed  in  the  suit;  nor  can  the  decree  be  set  aside  by  a  bill 
of  review.     1  Barb.  Ch.  Prac,  373. 

This  Court  being  of  opinion  that  this  plea  does  sufficiently 
allege  that  the  decree  was  entered  by  consent,  the  demurrer 
will  have  to  be  overruled,  with  costs,  and  leave  given  to  the 
plaintiff  in  error  to  reply. 

Demurrer  overruled. 


Hakrison  Graves  et  al.,  plaintiffs  in  error,  vs.  The  People  of 
THE  State  of  Illinois,  defendants  in  error. 

Error  to  Kane. 

A  recognition  for  the  appearance  of  a  person  by  the  name  of  William  H.  Graves  is  not 
forfeited  by  an  indictment  against  Harrison  Graves,  and  his  non-appearance.  If  the  facts 
of  the  case"  warranted  it,  there  should  have  been  an  averment  in  the  scire  facias,  that  Har- 
rison Graves  was  the  person  who  entered  into  the  recognizance  by  th«  name  of  William 
H.  Graves. 

The  recognizance  sets  out  that  William  H.  Graves,  of  the 
county  of  Du  Page,  and  Jesse  Graves  and  David  Root,  personally 
appeared  before  two  justices  of  the  peace  of  the  county  of  Kane, 
and  entered  into  a  recognizance,  conditioned  that  the  said  Wil- 
liam H.  Graves  should  appear-  at  the  next  term  of  the  Kane 
Circuit  Court,  &c.  The  recognizance  is  signed  W.  H.  Graves. 
An  indictment  for  larceny  was  found  against  Harrison  Graves, 
at  the  December  special  term,  1848,  of  the  Kane  Circuit  Court. 
At  the  same  term  of  the  Court,  a  default  was  entered  against 
Harrison  Graves  and  the  others.  The  scire  facias  was  against 
William  H.  Graves.  On  the  return  of  the  sci.  fa.,  Graves,  by 
his  counsel,  hied  a  demurrer,  which  the  Court,  T.  L.  Dickey, 
Judge,  overruled ;  and  thereupon  an  order  was  entered,  that 
execution  should  issue  upon  the  judgment  theretofore  entered 
upon  the  forfeiture  of  the  recognizance. 

Graves  and  the  others  bring  the  cause  to  this  Court,  and  as- 
sign for  error  the  overruling  of  the  demurrer  to  the  scire  facias, 
and  that  the  judgment  in  the  Court  below  is  against  the  law,  &c. 
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E.  S.  Leland  and  B,  F.  Fridley,  for  the  plaintiffs  in  error. 

B.  C.  Cook,  district  attorney  for  the  ninth  circuit,  for  the 
People. 

Opinion  bj  Teea.t,  C.  J. : 

There  is  a  fatal  objection  to  the  scire  facias.  The  recogni- 
zance was  conditioned  for  the  appearance  of  William  H,  Graves. 
An  indictment  was  presented  against  HaiTison  Graves,  and  a 
forfeiture  of  the  recognizance  entered  for  his  non-appearance. 
This  does  not  show  any  breach  of  the  obligation.  If  the  facts 
of  the  case  warranted  it,  there  should  have  been  an  averment  in 
the  scire  facias  that  Harrison  Graves  was  the  same  person  who 
entered  into  the  recognizance  by  the  name  of  William  H.  Graves. 
As  the  scire  facias  shows  no  cause  of  action,  the  judgment  must 
be  reversed  ;  but  another  scire  facias,  containing  proper  aver- 
ments, may  be  prosecuted  {a). 

Judgment  reversed. 

(a)  Garrison  vs.  People,  21  111.  R.,  538 ;  O'Brien  ts.  People,  41  111.  R.,  456. 


George    T.  Hopkins,  plaintiff   in  error,  vs.    Ethan  Walter, 

junior,  defendant  in  error. 

Error  to  Kendall. 

A  justice  of  the  peace  may  render  judgment  upon  the  confession  of  a  party  who  is  before 
him  and  acknowledges  an  indebtedness  within  his  jurisdiction. 

This  was  an  action  of  debt,  brought  before  a  justice  of  the 
peace,  upon  a  judgment  confessed  by  the  defendant  before  ano- 
ther justice  of  the  peace.  The  plaintiff  succeeded,  and  the  de- 
fendant took  an  appeal  to  the  special  term  of  the  Kendall  Circuit 
Court,  held  in  November,  1849,  Spring,  Judge,  presiding.  The 
cause  was  submitted  to  the  Court  for  trial,  without  the  inter- 
vention of  a  jury ;  and  the  judgment  was  affirmed.  The  appel- 
lant in  the  Circuit  Court  brings  the  cause  here,  by  writ  of  error. 

S.  W.  Randall,  for  plaintiff  in  error. 

E.  S.  Leland,  for  defendant  in  error. 
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Opinion  by  Treat,  C.  J. : 

This  was  an  action  of  debt,  founded  upon  a  judgment  ren- 
dered by  a  justice  of  the  peace.  The  only  question  presented 
for  our  consideration  is  as  to  the  validity  of  that  judgment.  We 
entertain  no  doubt  as  to  the  authority  of  a  justice  of  the  peace 
to  render  a  judgment  by  confession,  when  the  party  was  before 
him  and  acknowledges  an  indebtedness  to  an  amount  within  his 
jurisdiction.  A  confession  between  the  parties  to  a  suit  furnishes 
the  most  satisfactory  evidence  of  indebtedness.  The  judgment 
in  question  is  not  technically  drawn,  but  enough  appears  to  justify 
us  in  affirming  the  judgment,  with  costs. 

Judgment  affirmed. 


Addison    G.  Bragg,  appellant,  vs.  William    Fessenden,  ap- 
pellee. 

Ajpjpeal  from  Lee. 

Whenever  a  party  intends  to  appeal  from  the  decision  of  a  justice  of  the  peace,  and  makes 
such  an  attempt  at  the  execution  of  a  tiond,  that  the  orticer  authorized  to  approve  it  ac- 
cepts the  bond,  the  appellant  should  not  be  prejudiced  by  reason  of  any  informality  or  de- 
ficiency in  the  bond  (a). 

An  agent,  to  execute  a  valid  appeal  bond,  must  be  authorized  by  a  power  under  seal ;  but  if 
he  execute  a  bond  for  his  principal,  without  being  authorized  by  a  power  under  seal,  a 
subsequent  ratification  of  the  bond  by  the  principal,  under  seal,  will  cure  the  defect. 

To  execute  an  instrument  under  seal,  the  agent,  to  do  so,  must  be  authorized  by  a  power 
under  seal. 

The  facts  involved  in  this  suit  are  set  out  in  the  following 
agreed  case : 

"This  was  a  judgment  originally  rendered  by  a  justice  of  the 
peace,  on  2d  July,  1849,  and  appealed  to  the  Circuit  Court  of 
Lee  county,  on  the  21st  day  of  July  following.  The  appeal  bond 
was  executed  in  due  form,  signed  as  follows  : 

"Addison  G.  Bragg,  (seal,) 
hy  Robert  C.  Masters.^  his  attorney  in  fact. 
"  Robert  C.  Masters,  (seal.") 
On  application  of  the  defendant  in  the  Court  below,  at  April 
term,  1850,  it  was  ordered  that  Masters  should  file  his  authority 
to  sign  the  name  of  Bragg  to  the  appeal  bond.      This  authority 
was  a  letter,  not  under  seal,  requiring  Masters  to  take  the  ap- 

o)  Boorman  vs.  Freeman,  12111.  R.,  166, 
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peal.  That  in  ISTovember,  1849,  Bragg  executed  and  filed  in 
the  office  of  the  clerk  of  the  Circuit  Court,  a  power  of  attorney, 
under  seal,  ratifying  and  confirming  the  act  of  Masters,  in  sign- 
ing said  bond  and  taking  said  appeal.  The  Circuit  Court,  on 
motion  of  the  defendant,  dismissed  the  appeal,  for  the  reason  that 
at  the  time  the  appeal  bond  was  executed.  Masters  had  not  au- 
thority, under  seal,  to  execute  a  bond  in  the  name  of  Bragg. 
Cause  heard  before  Sheldon,  Judge. 

Glovek  &  Cook,  for  appellant. 

Thomas  J.  Tuenek  and  E.  S.  Leland,  for  appellee. 

Opinion  by  Mr.  Justice  Trumbull  : 

Bragg,  against  whom  a  judgment  had  been  entered  by  a  jus- 
tice of  the  peace,  wrote  his  agent,  requesting  him  to  take  an  ap- 
peal to  the  Circuit  Court ;  but  the  authority  to  take  the  appeal 
was  not  under  seal.     The  agent,  however,  executed  an  appeal 
bond,  in  due  form,  afiixing  a  seal  to  his  principal's  name.     Sub- 
sequently Bragg  ratified  and  confii-med  the  act  of  his  agent,  by 
the  execution  of  a   power  of  attorney  under  seal.     The  Circuit 
Court  dismissed  the  appeal  for  want  of  a  sufiicient  bond — it  ap- 
pearing that  the  power  of  attorney  was  not  executed  till  more 
than  twenty  days  from  the  time  of  taking  the  appeal.     That  the 
agent  had  ho  authority  to  execute  a   sealed  instrument  for  his 
principal,  at  the  time  the  bond  was  given,  is  clear;  because  to 
have  been  authorized  to  execute  an  instrument  under  seal,  he 
must  have  had   authority  under  seal.     It  has  been  insisted  that 
Bragg's  recognition  of  the  acts  of  his  agent  relates  back  to  the 
time  the  bond  was  executed,  and  is  equivalent  to  an  original  au- 
thority.    Without  stopping  to  inquire  whether  this  be  so  or  not,  in 
this  particular  case,  there  can  be  no  question  that,  under  our  stat- 
ute, the  court  erred  in  dismissing  the  appeal.     Section  sixty-five 
of  the  act  concerning  justices  of  the  peace  and  constables,  (R..  S. 
325,)  declares :  "  If,  upon  the  trial  of  any  appeal,  the  bond  requir- 
ed to  be  given  shall  be  judged  informal  or  otherwise  insufiicient, 
the  party  who  shall  have  executed  such  bond  shall  in  no  wise  be 
prejudiced  by  reason  of  such  informality  or  insuflSciency ;  I^ro- 
'vided,  he  will,  in  a  reasonable  time,  to  be  fixed  by  the  Court, 
execute  and  file  a  good  and  suflSicient  bond."     In  this   case  it 
69 
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was  unnecessary  to  file  anew  bond  ;  the  one  already  filed  hav- 
ing been  made  valid,  by  the  ratification  of  the  principal.  That 
Bragg  intended  to  take  an  appeal  is  manifest ;  and  whenever  a 
party  intends  appealing,  and  makes  such  an  attempt  at  the  exe- 
cution of  a  bond,  that  the  officer  authorized  to  approve  it  ac- 
cepts the  bond,  it  is  not  the  design  of  the  statute  that  the  appel- 
lant should  be  prejudiced  by  reason  of  any  informality  or  defi- 
ciency in  the  bond.  The  agent  by  executing  a  bond  for  his 
principal,  without  sufficient  authority,  undoubtedly  created  a 
legal  liability  as  against  himself,  and  the  appellee  was  not  left 
wholly  without  a  remedy  upon  the  obligation. 

The  precise  point  under  consideration  has  never  before   been 
raised  in  this  court ;  but   cases  analagous  in  principle  have  re- 
peatedly been  decided,  and  no  doubt  has  been  entertained  that 
the  statute  was  intended  to  cover  all   cases  of  this  character.     In 
the  case  of  Dedman  vs.  Barber,  1  Scam.,  255,  the  appeal  bond 
was  in  the  form  adapted  to  an  appeal  from  the  Circuit  to  the 
Supreme  Court,  and  admitted  to  be  insufficient  in  the  case  of  an 
appeal  from  a  justice  of  the  peace ;  yet  this  Court  reversed  the 
judgment  of  the  Circuit  Court  dismissing  the  appeal  and  refusing 
the  appellant  leave  to  amend  his  bond.     The  Court  say  in  their 
opinion,  that  the  appellant,    "  by  executing   what  was  intended 
to  be  a  good  bond,  with  such  security  as  was  approved  of  by  the 
clerk,  did  all  that  was  required  of  him  until  the  bond  was  pro- 
nounced insufficient  by  the  court."     In  the   case  of  Waldo  vs. 
Averett,  1  Scam.,  487,  the  Court,  in  passing  upon  a  bond  which 
had  been  held  insufficient  by  the  Circuit  Court,  say :     "  If  it  is 
admitted  that  the  bond  was  ever   so  defective,  the  Court   never- 
theless erred  in  dismissing  the  appeal ;  it  ought  to  have  allowed 
the  motion  of  the  appellants  to  file  a  good  bond."     In  the  case 
of  Hubbard  et  al.  m.  Freer,  this  court  held  that  an  appeal  bond 
which  had  been  executed  in  the  name  of  a  firm,  with  one  seal 
only,  might  be  amended.     But  the  case  most  analagous  in  princi- 
ple to  the  one  under  consideration,  is  that  of  Hunter  vs.  Ladd, 
1  Scam.,  551.     In  that  case  an  application  was  made  to  amend 
an  attachment  bond,  which  had  no  seals  to  the  signatures  of  the 
obhgors.     The  Circuit  Court  refused  the  leave,  and  this  Court 
sustained  that  judgment,  but  it  was  upon  the  ground  alone  that 
the  application  to  affix  a    seal   to  the  bond  was  made  by  one 
of  the  obligors  only;  and  from  the  whole  reasoning  of  the  Court, 
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it  is  manifest  that  the  decision  would  have  been  different  had  the 
application  been  made  bj  all  the  obligors. 

We  think  the  bond,  in  this  cas  ',  under  our  statute  and  the  con- 
struction which  has  heretofore  been  placed  upon  it,  should  have 
been  held  sufficient. 

Judgment  of  the  Circuit  Court  reversed,  and  cause  remanded. 

Judgment  reversed. 


Luke  Wood,  appellant,  vs.  George  Mokton,  appellee. 
Ajojoeal  from  Peoria. 

In  ejectment,  under  our  statute,  a  party  cannot  recover,  unless  he  shows  himself  entitled  to 

the  possession  at  the  time  of  the  demise  laid  in  the  declaration. 
On  the  trial  the  plaintiff  is  not  bound  to  prove  the  accruing  of  his  title  precisely  as  laid,  if  he 

show  a  title  anterior  to  the  day  named  in  the  declaration. 
A  tenant  is  entitled,  m  this  action,  to  a  notice  to  quit;  but  this  may  be  superseded,  and  the 

tenancy  terminated,  by  the  denial  of  the   tenant,  by  word  or   act,  of  the  title  of  his 

landlord. 

This  was  an  action  in  ejectment,  by  notice  and  declaration,  in 
the  usual  form,  brought  in  tht,  Peoria  Circuit  Court,  by  appellee 
against  the  appellant,  to  recover  the  possession  of  lot  number 
eight,  in  block  number  twenty,  in  the  town  of  Peoria.  The 
cause  was  heard  at  the  June  term,  1848,  before  a  jury,  Caton, 
Justice,  presiding  ;  when  a  verdict  and  judgment  were  rendered 
for  the  appellee.  A  motion  for  a  new  trial  was  overruled. 
The  errors  and  facts  in  the  case  upon  which  the  decision  of  this 
Court  is  based,  will  sufficiently  appear  in  the  opinion  of  the 
Court. 

N.  H.  PuEPLE  and  E.  S.  Leland,  for  appellant. 

C.  Ballance,  for  appellee. 

Opinion  by  Mr.  Justice  Caton  : 

Under  the  old  practice  in  ejectment,  when  the  names  of  ficti- 
tious parties  were  used,  the  plaintiff  could  not  recover,  unless 
he  showed  himself  entitled  to  the  possession  at  the  time  of  the 
demise  laid  in  the  declaration.  Goodtille  m.  Herbert,  4  Term 
E.,  680;   Jackson   vs.  Wheeler,  6   John   R.,  272.     The   same 
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principle  obtains  under  our  statute  regulating  the  action  of 
ejectment,  and  abolishing  the  fiction  formerly  resorted  to.  In 
this  case,  the  declaration  avers,  that  the  plaintiflp  was  possessed 
of,  and  had  a  fee  simple  title  to,  the  premises  in  question,  on  the 
first  day  of  June,  1844  ;  and  the  deed  from  Met  calf  to  himself, 
which  is  the  only  title  established  in  himself,  is  dated  on  the  21st 
day  of  the  same  month.  At  the  time,  then,  when  he  avers  in 
his  declaration  that  he  was  possessed  of  the  premises,  and  when 
he  avers  that  he  was  ejected  by  the  defendant  below,  his  title  had 
not  accrued,  nor  did  it  accrue  till  twenty  days  ago.  This  was 
a  fatal  objection  to  the  plaintiff's  right  to  recover.  The  sev- 
enth section  of  our  ejectment  law  provides,  "  it  shall  be  suffi- 
cient for  the  plaintiff  to  aver  in  his  declaration  that  (on  some 
day  therein  to  be  specified,  and  which  shall  be  after  his  title  ac- 
crued,) he  was  possessed  of  the  premises  in  question,"  &c. 
The  requirement  of  the  statute  is  positive  that  the  time  laid  in 
the  declaration,  of  the  plaintiff's  possession,  shall  be  subsequent 
to  the  time  when  his  title  accrued.  Unless  this  is  done,  the 
plaintiff  cannot  recover ;  for,  to  that  extent,  the  time  laid  is 
made  material.  The  same  construction  was  given  to  the  statute 
of  New  York,  from  which  ours  is  taken.  In  the  case  of  Sigler 
vs.  Yan  Riper,  10  Wend.,  414,  the  Court  said,  "  the  averment  of 
title  must  be  laid  subsequent  to  the  title  actually  accruing,  and 
an  ouster  must  be  stated  on  some  day  afterwards.  On  the  trial, 
however,  the  plaintiff  is  not  bound  to  prove  the  accruing  of  his 
title  precisely  as  laid ;  it  is  enough  if  he  show  title  before  the 
t>ay  laid  in  the  declaration."  But  the  opinion  of  any  Court, 
that  the  statute  means  what  it  expressly  says,  can  hardly 
strengthen  our  convictions  that  such  is  the  case.  Certainly  it 
was  not  necessary  to  prove  that  the  law  is  as  the  Legislature 
has  declared  (a).  . 

But  it  was  insisted  by  the  counsel  for  the  defendant  in  error, 
that  Morton  had  title  anterior  to  that  claimed  under  the  deed 
from  Metcalf,  and  before  the  time  laid  in  the  declaration.  If  this 
be  so,  the  record  certainly  fails  to  show  it.  We  may  infer  from 
Metcalf 's  testimony,  that  Morton  had,  previous  to  that  time, 
some  equitable  interest,  at  least,  in  the  premises  ;  but  of  a  legal 
title  there  is  no  intimation,  much  less  proof.  If  the  record  does 
not  show  the  case  as  it  appeared  on  the  circuit,  that  cannot  be 
helped  now,  for  here  it  must  be  tried  by  the  record  alone. 

(o)  Pititin  vs.  Yaw,  13  111.  R.,  254,  and  not© ;  Holt  vs.  Rees,  44  III.  K.,  32. 
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As  this  is  conclusive  against  the  right  of  the  plaintiff  below  to 
recover,  at  least  as  the  case  appears  on  this  record,  it  is  unne- 
cessary for  us  to  go  further  and  inquire  into  the  propriety  of  the 
instructions  given  and  refused,  although  it  may  not  be  impro- 
per to  remark  that  we  fully  recognize  the  existence  of  the  com- 
mon law  rule,  by  which  the  tenant  may  be  entitled  to  notice  to 
quit,  and  that  the  necessity  of  that  notice  is  superseded,  and  that 
the  tenancy  may  be  terminated  by  the  denial  by  the  tenant,  by 
word  or  act,  of  the  title  of  his  landlord. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs, 
and  the  cause  remanded,  with  leave  to  the  plaintiff  to  amend  his 
declaration. 

Judgment  reversed. 


Joshua  J.  Mooee,  plaintiff  in  error,  vs.  Geoege  W.  Little,  et 
al.^  administrators  of  the  estate  of  Robert  E.  Little,  deceased, 
defendants  in  error. 

Error  to  Peoria. 

It  is  erroneous  to  proceed  to  the  trial  of  issues  of  fact,  while  questions  of  law,  arising  upon 
a  demurrer,  remain  undetermined. 

This  was  an  action  of  assumpsit,  heard  before  Mr.  Justice 
Caton  and  a  jury,  at  June  term,  1848,  of  the  Peoria  Circuit 
Court,  and  judgment  was  rendered  for  defendants  in  error  for 
the  sum  of  $151  04.  The  defendant  below  brings  the  case  to 
this  Court,  and  assigns  for  error  that  the  Circuit  Court  erred  in 
rendering  judgment  while  there  was  an  issue  of  law  pending  in 
said  cause. 

J,  Manning,  for  plaintiff  in  error. 

O.  Peters,  for  defendants  in  error. 

Opinion  by  Tkeat,  C.  J. : 

The  record  discloses  this  state  of  case.  The  declaration  was 
on  a  promissory  note.  The  defendant  filed  six  pleas,  on  five  of 
which  issues  of  fact  were  formed.     There  was  a  demurrer  and 
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joinder  in  demurrer  to  a  replication  to  the  other  plea.  The  is- 
sues of  fact  were  then  submitted  to  a  jury,  and  the  trial  resulted 
in  a  verdict  and  judgment  for  the  plaintiffs.  It  does  not  appear 
that  any  disposition  was  ever  made  of  the  demurrer.  On  this 
showing  of  the  record,  the  judgment  cannot  be  sustained.  The 
questions  of  law  arising  on  the  demurrer  should  have  been  deci- 
ded before  proceeding  to  a  trial  of  the  issues  of  fact.  This  prin- 
ciple has  been  settled  by  numerous  decisions  of  this  Court.  Nye 
vs.  Wright,  2  Scammon,  222  ;  Bradshaw  vs.  Hoblett,  4  ibid, 
53  ;  Steelman  vs.  Watson,  5  Oilman,  249  {a).  There  is  nothing  on 
the  face  of  the  record  to  authorize  the  conclusion  that  the  de- 
fendant abandoned  his  plea,  or  waived  his  right  to  a  decision  of 
the  demurrer. 

Let  the   judgment   of  the   Circuit   Court  be   reversed,  with 
costs,  and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 


CoKNELius  Lansing,  plaintiff  in  error,  vs.  Ephkaim  J.  Bates, 

defendant  in  error. 

Error  to  Boone. 

In  a  trial  of  the  right  of  property,  where  both  parties  are  partially   successful,  each  is  en- 
titled to  a  judgment  against  the  other,  for  costs. 

This  was  a  trial  of  right  of  property,  upon  a  seizure  upon  an 
execution  from  a  justice  of  the  peace.  The  judgment  and  find- 
ing before  the  justice  were  for  the  plaintiff  in  execution  and  pre- 
sent plaintiff  in  error.  The  claimant  of  the  property  prayed  an 
appeal ;  and  upon  a  trial  of  the  cause  in  the  Circuit  Court,  the 
jury  found  that  a  part  of  the  property  belonged  to  the  claimant. 
The  counsel  of  the  plaintiff  in  execution  in  that  Court  moved 
to  have  the  costs  apportioned ;  which  the  Circuit  Court,  H.  T. 
Henderson,  Judge,  refused  to  do,  but  gave  judgment  that  the 
'  claimant  recover  his  costs  of  the  plaintiff  in  execution,  the  pre- 
,  sent  appellee.  This  writ  of  error  was  sued  out  to  correct  this 
decision,  as  to  costs. 

A.  B.  CooN,  for  plaintiff  in  error. 

(a)  Chapman  vs.  Wright,  20  111.  E.,  126. 
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Loop  &  Huelbut,  for  defendant  in  error. 

Opinion  by  Treat,  C.  J. : 

It  is  held  in  the  action  of  replevin,  where  the  verdict  is  for  the 
plaintiff  for  a  part  of  the  property  in  controversy,  and  for  the 
defendant  for  the  residue,  that  each  party  is  entitled  to  judg- 
ment for  costs.  Powell  vs.  Hinsdale,  5  Mass.,  343 ;  Clark  vs. 
Keith,  9  Ohio,  343;  Brown  vs.  Smith,  1  Kew  Hampshire,  36. 
We  are  inclined  to  hold  the  rule  applicable  to  the  trial  of  the 
right  of  property  under  our  statute.  This  proceeding  is  a  sub- 
stitute for  the  action  of  replevin,  in  the  case  of  personal  prop- 
erty levied  on  by  execution  or  attachment.  Although  a  more 
summary  and  convenient  remedy,  it  is  designed  to  accomplish 
the  same  purpose — a  determination  of  the  rights  of  the  parties 
in  the  property  in  dispute.  By  the  provisions  of  the  statute,  if 
the  property  is  found  to  belong  to  the  claimant,  it  is  to  be  res- 
tored to  him,  and  the  costs  are  to  be  taxed  against  the  plaintiff 
in  execution;  but  if  the  right  in  the  property  is  found  not  to  be 
in  the  claimant,  the  costs  are  to  be  taxed  against  him,  and  the 
officer  is  to  proceed  with  the  execution.  Where  the  verdict  is  an 
entirety,  the  unsuccessful  party  is  charged  with  all  of  the  costs 
of  the  proceeding ;  but  where  the  verdict  is  partly  for  both  par- 
ties, each,  to  the  extent  of  the  finding  in  his  favor,  is  considered 
as  the  prevailing  party,  and  is  entitled  to  recover  his  costs. 
The  rule  will  operate  beneficially  in  practice.  The  owner  of 
property  wrongfully  taken  on  execution,  will  recover  the  costs 
incurred  by  him  in  asserting  his  rights  ;  and  the  plaintiff  in  exe- 
cution will  recover  the  costs  made  by  him  in  resisting  an  un- 
founded claim.  In  this  case,  both  parties  were  partially  suc- 
cessful, and  each  was  entitled  to  a  judgment  against  the  other 
for  his  costs. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  and  the 
cause  remanded  to  that  Court,  with  directions  to  enter  cross 
judgments  in  favor  of  each  party  for  the  costs  made  by  them 
respectively. 

Judgment  reversed. 
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Neill  Donnelly,  appellant,  vs.  The  People  of  the  State  of 
Illionis,  ex  relatione  Derrick  C.  Bush,  appellee. 

Appeal  from  McHenry. 

A  proceeding  by  gtto  warranto  is  a  criminal  prosecution,  and  should  be  carried  on  "  in  the 
name  and  by  the  authority  of  the  People  of  the  State  of  Illinois,"  and  should  conclude 
"against  the  peace  and  dignity  of  the  same  (a)." 

This  was  a  proceeding  by  quo  warranto^  instituted  against 
the  appellant,  in  the  McHenry  Circuit  Court,  on  the  relation  of 
Bush,  charging  that  appellant  had  usurped  the  office  of  sheriff  of 
McHenry  county,  and  enjoyed  the  privileges  and  franchises 
thereof;  assigning  as  special  cause,  that  he  had  omitted,  when 
taking  the  oath  of  office,  to  take  the  anti-duelling  oath  prescribed 
by  the  constitution. 

The  relation  commenced:  "And  now  comes Alonzo  Piatt, 
state's  attorney  for  the  eleventh  judicial  district  of  the  state  of 
Illinois,  and  on  the  relation  of  Derrick  C.  Bush,  who  sues  for 
the  people  in  this  behalf,  and  for  the  said  people  gives  the  Court 
here  to  understand  and  be  informed,"  &c.,  and  concluded  as  fol- 
lows :  that  appellant  intrudes  into  the  office  "  contrary  to  law, 
and  to  the  damage  and  prejudice  of  the  said  people  of  the  state 
of  Illinois ;  whereupon  the  said  attorney  of  the  people  prays 
the  advice  of  the  Court,"  &c. 

The  information  was  sustained  in  the  Circuit  Court,  Hender- 
son, Judge,  presiding.  There  were  several  proceedings  in  the 
Court  below,  which  are  not  noticed  here,  inasmuch  as  they  are 
not  necessary  to  an  understanding  of  the  points  decided. 

P.  W.  Platt,  for  appellant. 
S.  A.  HuKLBUT,  for  appellee. 

Opinion  by  Mr.  Justice  Caton  : 

This  proceeding  is  a  prosecution,  within  the  meaning  of  sec. 
26,  art.  5,  of  the  constitution,  and  should  have  been  carried 
on,  and  should  have  concluded,  as  is  there  required.  That 
section  provides  :  "  All  prosecutions  shall  be  carried  on  '  in  the 
name  and  by  the  authority  of  the  People  of  the  State  of  Illinois,' 
and  conclude,  '  against  the  peace  and  dignity  of  the  same.' " 

(a)    People  vs.  M.  &  A.  R.  Co.,  13  Ul.  R.,  66. 
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In  its  broadest  sense,  the  word  "  prosecutions  "  would  embrace 
all  proceedings  in  the  Courts  of  justice,  or  even  elsewhere,  for  the 
protection  or  enforcement  of  a  right  or  the  punishment  of  a  wrong 
whether  of  a  public  or  private  character.  The  word,  as  here 
used,  however,  has  not  that  comprehensive  meaning,  but  signi- 
fies prosecutions  of  a  public  or  criminal  character.  When  used 
in  this  sense,  it  means  the  mode  of  the  formal  accusation  of  of- 
fenders, and  this  may  be  by  presentment,  information  or  indict- 
ment.    4  Black.  Com.  301 ;  Web.  Diet. :  "  Prosecution." 

This  proceeding  is  a  substitute  for  the  ancient  writ  of  quo  war- 
ranto, but  it  is  none  the  less  a  mode  of  criminal  prosecution,  as 
well  to  punish  the  usurper  for  the  usurpation  of  the  franchise,  as 
to  oust  him  from  its  enjoyment.  The  People  vs.  Utica  Ins.  Co., 
16  John.,  358.  Blackstone  says  :  "  This  is  properly  a  criminal 
method  of  prosecution,  as  well  to  punish  the  usurper  by  a  fine, 
for  the  usurpation  of  the  franchise,  as  to  oust  him,  or  seize  it  for 
the  crown,  but  hath  long  been  applied  to  the  mere  purpose  of 
trying  the  civil  right,  seizing  the  franchise,  or  ousting  the  wrong- 
ful possessor;  the  fine  being  nominal  only."  3  Black.  Com.,  263. 
Our  statute  of  quo  warranto,  has  in  no  way  changed  the  crimi- 
nal character  of  this  proceeding.  It  expressly  provides,  not 
only  for  judgment  of  ouster,  but  also  that  the  defendant  shall  be 
punished  for  his  usurpation  by  a  fine.  Rev.  Stat.,  chap.  86,  sec. 
2.  The  criminal  code  provides  for  the  punishment  of  the  same 
ofi'ence,  by  indictment.  Rev.  Stat.,  chap.  30,  sec.  105.  A  pro- 
secution under  one  of  these  statutes,  would  necessarily  be  a 
bar  to  a  proceeding  under  the  other.  It  is  not  supposed, 
but  that  prosecutions  by  indictment  are  within  the  provision 
of  the  constitution,  and  indictments  have  always  been  framed 
in  conformity  to  it.  This  is  a  rule  of  pleading  prescribed 
by  the  constitution,  and,  when  not  conformed  to,  the  indict- 
ment would  be  void.  When  the  constitution  says  that  prose- 
cutions shall  be  presented  or  carried  on  in  a  particular  mode, 
it  is  equivalent  to  saying  that  they  shall  not  be  presented  or  car- 
ried on  in  any  other  way.  This  is  not  only  a  criminal  prosecu- 
tion, but  the  rules  of  pleading,  applicable  to  indictments,  govern 
it.  The  same  certainty  and  technical  precision  are  required  in 
both,  and  the  principal  if  not  the  only  difi'erence  between  them 
is,  that  an  indictment  is  presented  by  the  grand  jury,  on  their 
oaths,  while  in  informations  in  the  nature  of  a  quo  warranto, 
70 
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the  Court  is  informed  of  the  facts  by  the  state's  attorney.  In 
treating  of  these  informations,  Serjeant  Hawkins  says  :  "  An  in- 
formation differs  from  an  indictment  in  little  more  than  this,  that 
the  one  is  found  by  the  oaths  of  twelve  men,  and  the  other  is 
not  so  found,  but  is  only  the  allegation  of  the  officer  who  exhibits 
it.  Whatsoever  certainty  is  requisite  in  an  indictment,  the  same, 
at  least,  is  necessary  in  an  information,  and  consequently  all  the 
material  parts  of  a  crime  must  be  precisely  found  in  the  one,  so 
must  they  be  precisely  alleged  in  the  other,  and  not  by  way  of 
argument  or  recital."     2  Hawk.  P.  C,  357,  sec.  4. 

If,  then,  an  indictment  must  be  carried  on  "  in  the  name  and 
by  the  authority  of  the  People  of  the  State  of  Illinois,"  and  must 
conclude  "  against  the  peace  and  dignity  of  the  same,"  the  omis- 
sion of  these  essential  words  in  an  information,  must  necessarily 
be  fatal.  The  constitution  requires  them,  and  the  Courts  can- 
not dispense  with  them.  The  information  being  thus  fatally  de- 
fective, it  is  unnecessary  that  we  should  inquire  whether  the 
plea  to  which  the  Circuit  Court  sustained  a  demurrer,  was  good 
or  not. 

The  judgment  is  reversed,  with  costs  against  the  relator. 

Judgment  reversed. 


The  Board  of  Trustees  of  the  Illinois  and  Michigan  Ca- 
nal, appellants,  vs.  Philo  A.  Haven  and  Orlando  Haven, 
appellees. 

Appeal  from  Will. 

A  proprietor  of  land,  who  lays  out  the  same,  under  our  statute,  into  town  or  city  lots,  vests 
the  legal  title  to  the  land  embraced  by  streets,  in  the  corporation  of  the  town  or  city,  for 
the  use  and  benefit  of  the  public.  It  is  a  solemn  dedication  of  the  ground  to  the  corpora- 
tion, to  be  held  in  trust  for  the  uses  and  purposes  of  the  public. 

The  recording  of  the  plat  passes  the  fee  in  the  streets  to  the  corporation.  If  the  town  has 
not  a  corporate  existence,  the  fee  remains  in  abeyance,  subject  to  vest  in  the  corporation 
the  moment  it  i.s  created. 

A  purchaser  of  a  town  lot,  designated  upon  a  recorded  plat,  only  acquires  a  title  to  the  land 
included  within  the  actual  limits  of  the  lot.  as  designated.  He  takes  no  interest  in  the 
street,  except  in  common  with  the  public,  and  cannot  claim  title  to  the  centre  of  it. 

Riparian  proprietors  can  only  claim  half  of  the  bed  of  the  stream,  and  the  use  of  half  of 
the  water  naturally  flowing  along  the  channel.  The  property  in  the  water  is  indivisible  ; 
each  riparian  proprietor  is  bound  to  use  it  as  an  entire  stream,  in  its  natural  channel,  in 
such  way  as  not  materially  to  injure  others,  who  are  jointly  interested  in  it. 

This  was  an  appeal  taken  by  the  trustees  of  the  canal  from 
an  order  of  the  Will  Circuit  Court,  approving  an  assessment  of 
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damages  in  favor  of  the  appellees,  occasioned  by  diverting  the 
water  of  the  Des  Plaines  river  from  their  mill,  and  applying  it  to 
the  uses  of  the  canal.  The  assessment  was  made  in  pursuance  of 
an  agreed  case  which  will  be  found  in  the  opinion  of  this 
Court,  in  a  case  between  the  same  parties,  reported  in  5th  Gil- 
man,  commencing  on  page  548.  The  report  of  the  assessors  was 
made  to  the  Will  Circuit  Court,  Henderson,  Judge,  presiding. 

I.  K.  Aenold,  for  appellants. 

J.  H.  Collins  and  J.  M.  Wilson,  for  appellees. 

Opinion  by  Tee  at,  C.  J. : 

It  was  decided  at  the  last  term  of  this  Court,  that  the  appel- 
lees, as  the  owners  of  lots  one  and  two,  in  block  fifty-seven, 
bounded  on  the  east  bank  of  the  Des  Plaines  river,  had  title  to 
the  center  of  the  stream,  and  were  entitled  to  recover  damages 
from  the  appellants,  for  diverting  the  water  of  the  river  from  its 
natural  channel,  opposite  those  lots,  from  the  20th  of  April,  1848, 
to  the  12th  of  September  following.  Canal  Trustees  vs.  Haven, 
5  Gilman,  548. 

The  damages  have  since  been  estimated,  and  the  amount  di- 
rected to  be  paid  by  the  Circuit  Court,  from  which  order  an  ap- 
peal has  been  prosecuted.  It  is  manifest  from  the  report  of  the 
appraisers,  that  in  assessing  the  damages,  they  considered  the 
appellees  as  the  owners  of  both  shores  and  the  entire  bed  of  the 
stream,  and,  consequently  entitled  to  the  use  of  the  whole  of  the 
water,  as  it  is  accustomed  to  flow  along  the  channel.  This  pre- 
sents the  question,  whether  the  appellees  are  riparian  proprie- 
tors on  the  west  bank  of  the  river.  They  were  the  owners  of 
lots  one  and  four,  in  block  fifty-six,  on  the  west  side  of  the  river, 
from  which,  however,  they  were  separated  by  a  street,  running 
up  and  down  the  stream.  These  lots  lie  directly  opposite  those 
owned  by  them  on  the  east  side  of  the  river.  Nearly  all  of  the 
lots,  and  the  whole  of  the  street,  are  now  occupied  by  the  canal. 

There  are  two  conclusive  reasons  why  the  appellees  are  not 
riparian  proprietors  on  the  west  bank  of  the  river,  and,  there- 
fore have  not  an  exclusive  right  to  use  the  whole  of  the  water 
naturally  passing  down  the  channel.  The  statute  requires  the 
proprietor  of  land  who  is  about  to  lay  it  out  into  town  or  city 
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lots,  to  cause  a  plat  thereof  to  be  made,  acknowledged  and  re- 
corded, on  which  the  lots,  streets  and  alleys  are  to  be  particu- 
larly designated  and  described ;  and  then  proceeds  to  declare, 
that  "  the  plat  or  map,  when  made  out,  certified,  acknowledged 
and  recorded,  as  required  by  this  division,  and  every  donation  or 
grant   to  the  public,    or  any  individual  or   individuals,  religious 
society   or   societies,    or   to   any  corporation  or  bodies    politic, 
marked  or  noted  as  such  on  said  plat  or  map,  shall  be  deemed  in 
law  and  in  equity  a  sufficient  conveyance  to  vest  the  fee  simple 
of  all  such  parcel  or  parcels  of  land  as  are  therein  expressed,  and 
shall  be  considered   to   all   intents  and  purposes,  as  a  general 
warranty  against  such  donor  or  donors,  their  heirs  and  repre- 
sentatives, to  the  said  donee  or  donees,  grantee  or  grantees,  for 
his,  her  or  their  use,  for  the  uses  and  purposes  therein  named, 
expressed  or  intended,  and  for  no  other  use  or  purpose  whatever. 
And  the  land   intended  to  be  for  streets,  alleys,  ways,  commons 
or  other  public  uses,  in   any  town  or   city,  or   addition  thereto, 
shall  be  held  in  the  corporate  name  thereof,  in  trust  to,  and  for 
the  uses  and  purposes  set  forth  and  expressed  or  intended."     R. 
S.,  ch.  25,  sees.  17  to  21.     Under  the  provisions  of  this  statute, 
the  legal  title  to  the  land  embraced  by  a  street  is  vested  in  the 
corporation  of  the  town  or  city,  for  the  use  and  benefit  of  the 
public  (a).    It  is  not  in  the  power  of  the  proprietor  of  the  lots  to 
transfer  the  fee  in  the  street  to   his  grantee.     The  acknowledg- 
ment and  recording  of  the  plat  has  all  the  force  and  eflFect  of  an 
express  grant.     It  operates  by  way  of  estoppel,   and  concludes 
the  former  owner,  and  all  claiming  through  or  under  him,  from 
asserting  title.     It  is  a  solemn  dedication  of  the  ground  to  the 
corporation,  to  be  held  in  trust  for  the  uses  and  purposes  of  the 
public.     On  the  recording  of  the  plat,  the  fee   in  the  streets,  eo 
instanti,  passes  to  the  corporation.     If  the  plat   is  recorded  be- 
fore the  town  has  a  corporate  existence,  the  fee  remains  in  abey- 
ance, subject  to  vest  in  the  corporation  the  moment  it  is  created. 
A  purchaser  only  acquires  a  title  to  the  land  included  within  the 
actual  limits  of  the  lot,  as  designated  on  the  plat.     He  takes  no 
interest  in   the  street,  except  in   common   with  the  public — the 
right  of  passage  over  it.     He  is  estopped  by  the    solemn  act  of 
his    grantor,    from    claiming    title    to  the  center  of  the  street. 
Whether  the  title  would  revert  to  the  former  proprietor,  on  the 
dissolution  of  the  corporation,  or  the  abandonment  of  the  ground 

(OS)  Hunter  vs.  Middleton,  13  111.  R.,  54 ;  Leith  vs.  Waugh,  24  111.  B.,  224. 
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for  the  purposes  of  a  street,  is  a  question  which  it  is  needless 
now  to  discuss. 

But  independent  of  the  statute,  there  is  a  decisive  objection  to 
the  claim  of  the  appellees  to  riparian  rights  on  the  west  Dank  of 
the  river.  By  the  common  law,  a  grant  of  land  bordering  on  a 
highway  or  river,  carried  the  exclusive  right  and  title  in  the 
highway  or  river  to  the  center  thereof,  subject  to  the  right  of 
passage  in  the  public,  unless  the  terms  of  the  grant  clearly  indi- 
cated an  intention  on  the  part  of  the  grantor  to  confine  the  gran- 
tee to  the  edge  or  margin.  In  such  case,  the  highway  or  river 
is  regarded  as  the  boundary  or  monument,  and  the  purchaser 
takes  to  the  middle  of  the  monument,  as  part  and  parcel  of  the 
grant.  This  is  stating  the  principle  as  broadly  as  it  is  laid  down 
in  any  of  the  elementary  books,  or  established  by  any  of  the  ad- 
judged cases.  Conceding,  then,  for  the  purpose  of  the  argu- 
ment, that  the  doctrine  of  the  common  law  is  strictly  applicable 
to  this  case,  and  applying  it  in  its  full  extent,  the  appellees  would 
fail  utterly  to  make  good  their  claim.  Their  grant  would  only 
carry  them  to  the  middle  of  the  boundary.  They  would  have 
no  title  whatever  to  the  east  half  of  the  street,  or  the  west  half 
of  the  bed  of  the  river. 

In  every  point  of  view,  therefore,  the  appellees  are  not  ripa- 
rian owners  on  the  west  bank  of  the  stream.  As  a  matter  of 
course,  the  appraisers  erred  in  assessing  the  damages  to  which 
they  are  entitled.  Instead  of  owning  the  entire  bed  of  the  river, 
and  having  an  exclusive  right  to  the  use  of  the  whole  of  the  wa- 
ter, they  are  the  proprietors  of  only  half  of  the  bed  of  the  stream, 
and  entitled  to  use  but  half  of  the  water  naturally  flowing  along 
the  channel.  The  property  in  a  stream  of  water  is  regarded  as 
indivisible.  Each  riparian  proprietor  is  bound  to  use  it  as  an 
entire  stream,  in  its  natural  channel ;  for  a  severance  would  de- 
stroy the  rights  of  all.  One  proprietor  cannot  so  appropriate  or 
use  the  stream,  as  materially  to  injure  others  jointly  interested 
in  it.  Yandenburgh  vs.  Yan  Bergen,  13  Johnson,  212 ;  Plum- 
leigh  vs.  Dawson,  1  Gilman,  544. 

The  appellees,  having  a  right  to  only  one  half  of  the  water, 
must  use  it  as  it  is  accustomed  to  flow  down  the  channel.  The 
erection  of  the  dam  acrocs  the  stream,  by  means  of  which  the 
head  of  water  was  increased,  and  the  value  of  the  site  and  im- 
provements enhanced,  was   unauthorized.      The   assessment  of 
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damages  for  the  deprivation  of  the  water,  must,  therefore,  be 
made  with  reference  to  the  actual  value  of  the  use  of  one  half  of 
the  water  naturallj  flowing  along  the  channel,  without  taking 
into  consideration  any  artificial  obstructions  extending  across 
the  stream.  If  there  had  been  no  diversion  of  the  water,  the 
appellees  could  not  maintain  their  dam  across  the  river.  The 
appellants  were  authorized  by  law  to  appropriate  the  water  for 
the  purposes  of  the  canal,  and  they  are  only  bound,  in  this  pro- 
ceeding, to  compensate  the  appellees  for  the  loss  of  their  portion 
of  it.  The  true  measure  of  damages  is  the  real  value,  for  the 
period  of  time  in  question,  of  the  use  of  one  half  of  the  water  of 
the  stream,  to  be  used  and  applied  in  carrying  on  the  mills  and 
machinery  of  the  appellees ;  in  other  words,  how  much  would 
a  man  of  ordinary  prudence,  desirous  of  leasing  the  site,  water 
and  improvements,  be  willing  to  pay  for  the  use  of  them,  in  view 
of  the  rights  of  the  appellees  as  above  defined. 

The  judgment  of  the  Circuit  Court  must  be  reversed  with 
costs,  and  the  cause  remanded,  to  the  end  that  a  reassessment  of 
damages  may  be  had. 


Judgment  reversed. 


Richard    H.    McGoon,  appellant,  vs.    Benjamin   F.  Ankeny, 

appellee. 

A.jppeal  from'  Ste/phenson. 

A  party  considering  an  article  entirely  worthless,  casts  it  away,  intending  to  abandon  it,  he 

loses  his  title  to  it. 
Personal  property,  in  the  adverse  possession  of  another,  claiming  it  as  his  own,  cannot  be 

sold  and  transferred,  even  by  the  real  owner  ;  he  has  but  a  right  of  action  against  the  pos- 

sesser,  which  is  not  the  snbject  of  legal  transfer  (a). 

This  was  an  action  of  assumpsit,  brought  by  Ankeny  against 
McGoon,  in  the  Jo  Daviess  Circuit  Court,  to  recover  the  value 
of  a  quantity  of  slag,  of  which  Ankeny  claimed  to  be  the  owner. 
The  suit  was  taken  by  change  of  venue  to  Stephenson  county, 
where  it  was  tried  before  Sheldon,  Judge,  and  a  jury,  at  a  spe- 
cial term,  in  October,  1849,  when  a  verdict  was  found  for  the 
plaintifi",  Ankeny,  for  the  sum  of  |523  60.  A  motion  was  made 
for  a  new  trial ;  which  was  allowed,  unless  Ankeny  would  remit 

(a)  O'Keefe  vs.  Kellogg,  15  111.  R.,  352,  and  note. 
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$220,  which  he  consented  to  do ;  and,  thereupon,  judgment  was 
rendered  for  plaintiff  for  the  sum  of  $303  60.  McGoon  appeal- 
ed to  this  Court.  The  facts  upon  which  the  opinion  is  based, 
are  sufficiently  stated  bj  it. 

E.  S.  Leland,  for  appellant. 

M.  Y.  Johnson,  for  appellee. 

Opinion  by  Mr.  Justice  Caton  : 

Without  knowing  something  more  of  the  nature  of  the  lease 
from  the  government  to  the  smelters  who  made  this  slao-,  it  is 
impossible  for  us  to  say  whether  the  general  property  in  the  ma- 
terial which  they  worked  continued  in  the  government  or  not  as 
was  insisted  by  the  counsel  for  the  appellant.  Nor  is  the  ques- 
tion of  abandonment  properly  before  us.  It  is  undoubtedly  true 
that  if  those  who  made  the  slag,  considering  it  entirely  worth- 
less, cast  it  away  with  the  intention  of  abandoning  it,  they  there- 
by divested  themselves  of  their  title  to  it,  and  could  have  no 
more  cause  to  complain  when  it  was  taken  by  another  than  as  if 
they  had  never  owned  it,  unless  they  reclaimed  it,  without  vio- 
lating the  rights  of  others,  and  before  any  other  person  had  be- 
come possessed  of  it  or  had  appropriated  it.  The  evidence  of 
abandonment  in  this  case  is  certainly  very  -strong,  but  that  was 
a  question  more  properly  for  the  jury  than  for  us ;  and  we  shall, 
therefore,  not  pursue  the  inquiry. 

There  is  a  question,  however,  which  lies  at  the  foundation  of 
the  plaintiff's  right  to  recover,  as  the  case  now  stands,  and  upon 
which  the  judgment  must  be  reversed.  Mrs.  Kelso  swears,  that 
in  1840  or  1841,  her  late  husband,  Mr.  Washburn,  sold  the  slag 
in  question  to  the  defendant  below  for  $150,  which  was  paid  in 
money.  She  further  states,  that  McGoon  had  been  in  possession 
of  the  slag  two  or  three  years  before  she  ever  heard  of  any  claim 
set  up  to  it  by  Ankeny  or  any  one  else,  although  she  had  heard 
frequent  conversations  between  Journey,  Smith  and  others  and 
Washburn,  in  relation  thereto.  Gear  replevied  the  slag  from 
McGoon  on  the  20th  of  May,  1843,  and  the  plaintiff  below  did 
not  purchase  it  till  the  first  of  June  following,  and  while  the  re- 
plevin suit  was  pending.  Beyond  controversy,  then,  at  the  time 
of  the  plaintiff's  purchase,  the  property  was  in  the  adverse  pos- 
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session  of  Gear,  who  was  claiming  it  as  his  own.  That  being 
the  case,  the  law  is  well  settled  that  no  other  person,  although 
the  real  owner,  could  sell  it  and  transfer  a  good  title.  Young 
vs.  Ferguson,  1  Litt,,  298  ;  Gardner  as.  Adams,  12  Wend.,  297. 
While  the  property  was  thus  held  adversely,  the  real  owner  had 
but  a  right  of  action  against  the  person  in  possession,  which  was 
not  the  subject  of  legal  transfer.  As  well  might  Journey  and 
others  have  transferred  their  right  to  sue  McGoon  or  Gear  for 
trespass  to  real  estate,  or  for  an  assault  and  battery.  To  allow 
this,  is  deemed  prejudicial  to  the  interests  of  society,  as  tending 
to  promote  ligitation.  The  law  will  not  tolerate  a  principle 
which  will  allow  a  man  of  litigious  disposition  to  go  about  the 
community,  hunting  up  stale  claims,  or  even  meritorious  ones, 
against  his  neighbors,  either  for  the  purpose  of  harassing  them, 
or  for  speculation. 

Without  investigating  several  minor  errors  which  have  been 
assigned,  we  find  here  an  insuperable  barrier  to  the  plaintiff's 
right  to  recover  ;  and  the  judgment  must,  therefore,  be  reversed 
with  costs,  and  the  cause  remanded. 

Judgment  reversed. 


James  C.  Aemstrong,  Sakah  Armstrong,  Ellen  Frisby  et  al.^ 
plaintiffs  in  error,  vs.  Jonathan  K.  Gooper,  administrator  of 
Aaron  Brooks,  junior,  deceased,  defendant  in  error. 

Error  to  Peoria. 

A  suit  in  equity,  by  a  single  creditor,  to  enforce  the  eolleetion  of  a  demand  against  an  es- 
tate, while  the  administration  of  the  estate  is  progressing  and  undetermined,  and  under 
which  a  decree  was  made  for  the  sale  of  real  estate  of  which  the  intestate  died  seized, and 
on  which  the  creditor  had  not  a  lien,  is  unjustifiable  (a). 

The  demands  against  an  estate  are  to  be  ascertaioed,  and  the  proceeds  of  the  property  distri- 
buted pro  rata  among  all  the  creditors  entitled  to  participate  therein,  in  proportion  to 
their  respective  demands. 

One  creditor  cannot,  by  commencing  a  suit  in  equity — if  equity  will  take  jurisdiction,  to  re- 
cover a  particular  demand,  where  there  are  no  impediments  in  the  way  of  a  recovery  at 
law — obtain  an  advantage  over  other  creditors. 

If  equity  will  take  jurisdiction,  the  proper  decree,  after  ascertaining  the  indebtedness, 
would  be,  to  direct  that  the  debt  should  be  paid  in  the  due  course  of  administration. 

The  substance  and  object  of  the  bill  filed  in  this  case,  are  suf- 
ficiently stated  in  the  opinion  of  the  Gourt.  The  decree  was 
taken  j9r(9  eonfesso,  at  the  May  term,  1848,  of  the  Peoria  Circuit 

(a)  But  see  Ballentine  vs.  Beal,  3  Scam.  I^.,  204. 
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Court.  The  respondents  in  the  bill  have  sued  out  this  writ  of 
error,  and  assign  that  the  decree  was  improperly  entered ;  be- 
cause the  bill  is  wanting  in  equity ;  because  the  bill  shows  there 
was  personal  property,  which  should  have  been  exhausted  be- 
fore the  lands  of  the  heirs  of  Bigelow,  deceased,  were  subjected  to 
the  payment  of  the  alleged  debt;  because  the  bill  did  not  show 
that  the  personal  property  of  the  deceased  was  insufficient  to  pay 
said  debt ;  because  the  bill  does  not  show  that  the  complainant's 
claim  was  ever  filed  before  the  probate  justice,  or  presented  to 
the  administrator  within  the  time  prescribed  by  law,  or  that  new 
assets  have  been  discovered ;  and  because  the  Court  erred  in 
decreeing  against  the  real  estate  of  the  heirs  at  law  of  the  de- 
ceased, without  having  an  account  taken  of  the  personal  prop- 
erty of  the  deceased. 

N.  H.  PuBPLE,  for  plaintifis  in  error. 

C.  Ballance,  for  defendant  in  error. 

Opinion  by  Treat,  C.  J. : 

This  was  a  bill  in  chancery,  filed  against  the  surviving  admin- 
istrator and  heirs  at  law  of  Lewis  Bigelow,  and  the  surety  on 
the  administration  bond.  It  alleged  that  Bigelow  borrowed  a 
sum  of  money  of  Brooks,  and,  as  security  for  its  repayment, 
executed  a  mortgage  on  real  estate  ;  which  mortgage  was  after- 
wards placed  in  the  hands  of  Bigelow,  for  the  purpose  of  being 
recorded,  but  was  suppressed  by  him.  It  prayed  that  the  mort- 
gage might  be  set  up  and  foreclosed,  and  also  for  general  relief. 
Subsequently,  the  complainant  dismissed  the  suit  as  to  the  surety, 
and  so  amended  the  bill  as  to  strike  out  every  thing  relating  to 
the  mortgage.  The  bill  was  then  taken  for  confessed,  and  a 
decree  entered,  directing  the  sale  of  certain  real  estate,  for  the 
satisfaction  of  the  complainant's  debt. 

That  decree  cannot  for  a  moment  be  sustained.  After  the 
amendment  of  the  bill  the  case  stood  as  an  ordinary  suit  in  equi- 
ty by  a  single  creditor,  to  enforce  the  collection  of  a  demand 
against  an  estate ;  and  in  which,  while  the  administration  of  the 
estate  was  progressing  and  undetermined,  a  decree  was  made 
for  the  sale  of  real  estate  of  which  the  intestate  died  seized — 
and  on  which  the  creditor  had  no  lien — for  the  payment  of  the 
71 
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particular  debt.  The  law  will  not  allow  this  to  be  done.  The 
property  of  an  estate  is  not  to  be  reached  and  disposed  of  in  this 
way.  All  of  the  creditors  are  entitled  to  participate  in  it,  in 
the  proportion  of  their  respective  demands.  Their  demands 
against  the  estate  are  to  be  ascertained,  and  the  proceeds  of  the 
property  distributed  ^ro  rata  among  them.  One  creditor  can- 
not, by  commencing  a  suit  in  equity — if  equity  will  take  juris- 
diction of  a  suit  to  recover  a  particular  demand,  where  there  are 
no  impediments  in  the  way  of  a  recovery  at  law — obtain  any 
advantage  over  other  creditors  in  the  payment  of  his  debt.  If 
equity  will  entertain  jurisdiction  in  such  a  case — and  upon  this 
point  it  is  not  now  necessary  to  express  any  opinion — the  proper 
decree,  after  ascertaining  the  amount  of  the  indebtedness  to  the 
complainant,  would  be  to  direct  it  to  be  paid  in  the  due  course 
of  administration  {a).  Otherwise,  the  provisions  of  the  statute,  re- 
quiring the  distribution  of  the  proceeds  of  estates  among  all  of 
the  creditors,  might  be  rendered  nugatory. 

The  decree  of  the  Circuit  Court  will  be  reversed,  and  the  bill 
dismissed,  with  costs,  but  without  prejudice. 

Decree  reversed. 


Job  Toles,  plaintiff  in  error,  vs.  Miles  Cole,  defendant  in  error. 

Error  to  Kane. 

In  an  action  of  debt,  the  proper  judgment  is  for  the  amount  of  the  debt,  to  be  discharged 
on  the  payment  of  the  damages  and  costs. 

This  cause  was  heard  before  Hugh  T.  Dickey,  Judge,  and  a 
jury,  at  a  special  term  of  the  Kane  Circuit  Court.  The  action 
was  in  debt.  The  jury,  in  their  verdict,  found  for  the  plaintiff 
$281  81 ;  and  the  judgment  thereon  was,  "  that  the  plaintiff 
have  judgment  against  the  defendant  for  said  sum  of  two  hun- 
dred and  eighty-one  dollars  and  eighty  one  cents,  together  with 
his  costs  herein."  The  defendant  below  sued  out  this  writ  of 
error. 

(a)  Vansyckle  vs.  Richardson,  13  111.  R.,  175. 
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Arnold  &  Lay,  for  plaintiff  in  error. 
I.  G.  "Wilson,  for  defendant  in  error. 

Opinion  by  Teeat,  C.  J. : 

The  action  was  debt,  on  a  bond,  in  the  penalty  of  $500,  con- 
ditioned for  the  payment  of  whatever  judgment  might  be  recov- 
ered in  a  specified  suit.  Plea,  non  est  factum.  Yerdict,  "  We 
the  jury,  find  for  the  plaintiff  two  hundred  eighty-one  dollars  and 
eighty-one  cents  ;  "  and  judgment  accordingly.  The  jury  should 
have  found  the  amount  of  the  penalty  of  the  bond,  as  the  debt, 
and  the  amount  of  the  recovery  in  the  action  referred  to  in  the 
condition,  as  the  damages  ;  and  the  proper  judgment  thereon 
would  have  been  for  the  amount  of  the  debt,  to  be  discharged  on 
the  payment  of  the  damages  and  costs.  The  case  of  Austin  vs. 
The  People,  ante.,  452,  and  the  authorities  there  cited,  are  de- 
cisive {a). 

Reverse  the  judgment,  with  costs,  and  remand  the  cause  for 
further  proceedings. 

Judgment  reversed. 

(o)  Knox  vs.  Breed,  12  Ul.  R.,  61 ;  Frazier  V8.  Laughlin,  1  Gil.  R.,  347  and  notes. 


Charles    Buckner,   plaintiff   in    error,   vs.   James    Thompson, 

defendant  in  error. 

Agreed  case  from  McHenry. 

Where  actions  are  brought  before  a  justice  of  the  peace  on  two  notes,  returnable  at  the  same 
time,  which,  if  consolidated,  would  exceed  one  hundred  dollars,  a  judgment  on  the  first 
note  is  not  a  bar  to  a  judgment  on  the  second.     Each  note  constitutes  a  separate  demand. 

If  a  controversy  exists  as  to  the  amount  of  a  set-off,  a  party  is  not  bound  to  give  credit  be- 
fore the  commencement  of  a  suit,  for  the  exact  amount  to  which  the  trial  may  show  the 
party  entitled. 

This  agreed  case  shows,  that  two  actions  were  brought  by 
Thompson  against  Buckner,  on  the  same  day,  and  returnable 
before  a  justice  of  the  peace  on  the  same  day.  One  of  the  cases 
was  called,  and  Buckner  pleaded  payment  and  an  off-set.  The 
justice  rendered  judgment  for  Buckner  for  costs.  The  other 
suit  was  then  called ;  when  Backner  pleaded  the  former  suit  in 
bar  of  this.     Thompson  prayed  an  appeal  to  the  Circuit  Court  of 


564  OTTAWA. 


Buckner  vs.  Thompson. 


McHenry,  in  both  suits.  The  first  suit  was  tried  before  a  jury, 
and  Buckner  recovered  a  judgment  of  thirty  dollars  against 
Thompson.  The  present  suit  was  then  tried  by  the  Court, 
Henderson,  Judge,  presiding,  who  decided,  that  the  two  notes 
and  interest  thereon,  when  consolidated,  exceeded  one  hundred 
dollars,  and  that  the  first  judgment  was  no  bar  to  the  second, 
and  rendered  judgment  for  Thompson,  for  the  sum  of  sixty-five 
dollars,  the  amount  of  the  note  and  interest.  Buckner  brings 
the  case  to  this  Court. 

P.  W.  Platt,  for  plaintiff  in  error. 

Breckenridge  &  HuBLBUT,  for  defendant  in  error. 

Opinion  by  Mr.  Justice  Caton  :    , 

Two  suits  were  commenced  by  Thompson  against  Buckner, 
before  a  justice  of  the  peace,  upon  two  notes,  the  amount  of 
which,  when  consolidated,  exceeded  one  hundred  dollars ;  but 
it  appeared  upon  a  trial  in  the  Circuit  Court,  to  which  they 
were  appealed,  that  th.e  defendant  below  had  a  set-off,  which 
was  apphed  in  the  first  suit,  to  a  greater  amount  than  the 
note  upon  which  that  suit  was  brought.  It  was  insisted  that  the 
first  suit  was  a  bar  to  the  second ;  but  the  Circuit  Court  deci- 
ded otherwise,  and  we  think  correctly.  By  sec.  35,  chap.  59, 
R.  S.,  it  is  provided,  "  in  all  suits  which  shall  be  commenced 
before  a  justice  of  the  peace,  each  party  shall  bring  forward  all 
his  or  her  demands  against  the  other,  existing  at  the  time  of  the 
commencement  of  the  suit,  which  are  of  such  a  nature  as  to  be 
consolidated,  and  which  do  not  exceed  one  hundred  dollars, 
when  consolidated  into  one  action  or  defence ;  and,  on  refusing 
or  neglecting  to  do  the  same,  shall  forever  be  debarred  from  the 
privilege  of  suing  for  any  such  debt  or  demand."  The  demands 
in  these  two  suits,  when  consolidated,  did  exceed  one  hundred 
dollars.  Each  note  constituted  a  separate  demand,  upon  which 
the  holder  had  a  right  to  bring  a  suit;  and  although  it  appeared 
upon  trial  that  the  other  party  was  entitled  to  a  set-off  or  cross 
demand,  to  an  amount  greater  than  one  of  the  notes,  still  those 
notes  were  none  the  less  demands  against  the  defendant ;  and 
the  statute  did  not  require  that  the  plaintiff"  should  consolidate 
them.     Where  a  controversy  exists  as  to  the  amount  of  a  set-off  to 
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which  a  party  is  entitled,  it  would  be  too  strict  a  rule  to  say,  and 
the  statute  does  not  require,  that  the  plaintiff  shall,  at  his  peril, 
give  credit  before  the  commencement  of  a  suit,  for  the  exact 
amount  to  which  the  result  of  a  trial  may  show  the  party  was 
entitled   (a). 

The  judgment  of  the  Circuit  Court  is  aflSrmed,  with  costs. 

Judgment  affirmed. 

(a)  Nichols  vs.  Ruckells,  3  Scam.,  R.,  300;  Seafkas,  vs.  Evey,  29  111.  R.,  174;  Lucas  vs   Le- 
compte,  42  111.  R.,  305,  and  cases  cited. 


David  Merkitt,  plaintiff  in  error,  m.  Stephen   Mekeitt,  de- 
fendant in  error. 

Error  to  Bureau. 

A  general  submission  to  arbitrators  of  all  demands  existing  between  the  parties,  includes 
every  thing  respecting  the  lands  of  both  parties,  which  is  the  subject  of  variance, 

On  a  submis.-iion  of  all  matters  in  difference,  the  arbitrators  may  consider  and  determine  all 
questions  attfecting  the  civil  rights  of  the  parties. 

In  the  construction  of  an  award,  no  intendment  will  be  indulged  to  overturn  it;  on  the  con- 
trary, every  re.asonable  intendment  will  be  allowed,  for  the  purpose  of  sustaining  it. 

An  erroneous  decision  by  arbitrators  will  not  vitiate  their  award.  If  the  arbitrators  have 
acted  in  good  faith,  the  award  is  conclusive  upon  the  parties,  and  cannot  be  avoided  by 
showing  that  they  erred  in  judgment  respecting  the  law  or  the  facts  of  the  case  ;  in  the 
absence  of  fraud,  misconduct  or  partiality,  the  award  will  be  conclusive. 

If  an  award  creates  a  new  obligation,  the  party  must  pursue  his  remedy  upon  it;  he  cannot 
resort  to  his  original  cause  of  action. 

This  was  a  proceeding  in  chancery,  commenced  by  the  plain- 
tiff in  error,  in  the  Bureau  Circuit  Court.  The  cause  was  sub- 
mitted to  Caton,  Justice,  at  the  May  term,  1849,  upon  bill,  an- 
swer and  depositions ;  whereupon,  the  bill  was  dismissed.  The 
complainant  below  sued  out  this  writ  of  error.  All  the  facts 
necessary  to  ;i  full  understanding  of  the  case,  are  presented  in 
the  opinion. 

O.  Peters,  for  plaintiff  in  error. 

T.  L.  Dickey  and  A.  Hoes,  for  defendant  in  error. 

Opinion  by  Treat,  C.  J. : 

This  was  a  bill  in  chancery,  filed  on  the  23d  of  April,  1844, 
by  Daniel  Merritt  against  Stephen  Merritt,  to  foreclose  a  mort- 
gage. The  answer  set  up  in  bar  as  a  foreclosure,  a  submission 
to   arbitration  of  all  matters  in  difference  between  the  parties, 
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an  award  made  in  pursuance  thereof,  and  an  offer  by  the  defend- 
ant to  perform  the  conditions  of  the  award.  The  complainant 
thereupon  filed  an  amended  bill,  in  which  he  set  forth  in  detail 
various  other  demands  against  the  defendant,  and  alleged  that 
there  was  a  large  amount  due,  over  and  above  all  demands  the 
defendant  might  have  against  him  ;  and  admitted  the  submission 
and  award  as  stated  in  the  answer,  but  charged  that  the  arbi- 
trators were  either  guilty  of  gross  mistakes,  or  of  fraud  and  cor- 
ruption, and  prayed  that  the  award  might  be  set  aside.  The 
answer  denied  all  mistakes  and  misconduct  on  the  part  of  the 
arbitrators.  The  cause  proceeded  to  a  hearing  on  the  plead- 
ings and  proofs,  and  resulted  in  a  decree  dismissing  the  bill ;  to 
reverse  which  the  complainant  prosecutes  a  writ  of  error. 

The  submission,  bearing  date  the  16th  of  April,  1844,  referred 
to  Burton  Ayers,  Dixwell  Lathrop,  and  Henry  Headly,  "for 
their  award  and  determination,  all  manner  of  action,  causes 
and  causes  of  actions,  bills,  bonds,  specialties,  judgments,  exe- 
cutions, quarrels,  controversies,  damages  and  demands  whatso- 
ever, both  in  law  and  equity,  before  this  time  had,  made,  brought, 
commenced,  sued,  prosecuted,  done,  suffered,  committed  or  de- 
pending by  and  between  the  said  Daniel  Merritt  and  Stephen 
Merritt."  Bonds  to  abide  by  and  perform  the  award  were  mu- 
tually executed  by  the  parties. 

The  award,  dated  on  the  17th  of  April,  1844,  after  reciting 
the  terms  of  the  submission,  and  stating  a  full  hearing  of  the 
proofs  and  allegations  of  the  parties,  proceeded  to  declare,  Jirst, 
that  Stephen  Merritt  should,  by  the  first  day  of  May,  1844,  ex- 
ecute to  Daniel  Merritt  a  good  and  sufficient  warrantee  deed  to 
certain  tracts  of  land ;  second,  that  he  should  pay  to  Daniel 
Merritt  $200— one-eighth  thereof  on  the  first  of  May,  1844, 
three-eights  on  the  first  of  November  following,  and  the  resi- 
due on  the  first  of  May,  1845  ;  third,  that  Daniel  Merritt  should, 
by  the  first  of  May,  1844,  surrender  up  to  Stephen  Merritt  "  all 
bonds,  mortgages,  notes  and  obligations  of  whatsoever  kind  or 
nature  now  held  by  the  said  Daniel  Merritt,  against  the  said  Ste- 
phen Merrit ;  "  and  fourth,  that  the  parties  should,  by  the 
first  of  May,  1844,  execute  "mutual  and  general  releases  of  all 
actions,  causes  and  causes  of  action,  suits,  controversies,  tres- 
passes, debts,  duties,  damages,  accounts,  reckonings  and  de- 
mands whatsoever." 
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The  terms  of  the  submission  were  broad  and  comprehensive, 
and  fully  authorized  the  arbitrators  to  settle  and  adjust  all  mat- 
ters in  difference  between  the  parties,  whether  of  a  legal  or  equi- 
table nature,  and  whether  relating  to  personalty  or  realty.  A 
general  submission  of  all  demands  existing  between  the  parties, 
includes  everything  respecting  the  lands  of  both  parties,  which 
is  the  subject  of  variance.  Kyd  on  Awards,  145;  Billing  on 
Awards,  lY.  On  a  submission  of  all  matters  in  difference,  the 
arbitrators  may  consider  and  determine  all  questions  affecting 
the  civil  rights  of  the  parties.     Russel's  Arbitrator,  118. 

The  award  seems  to  pursue  the  submission,  and  to  be  a  full 
and  complete  adjustment  of  all  the  transactions  between  the 
parties.  It  finds  an  indebtedness  in  favor  of  the  complainant, 
for  the  satisfaction  of  which  the  defendant  is  required  to  convey 
to  him,  in  fee,  certain  lands,  that  were  either  embraced  by  the 
mortgage  or  connected  with  the  matters  in  controversy,  and  pay 
a  specified  sum  in  money.  The  complainant  is  required  to  sur- 
render up  all  evidences  of  indebtedness  which  he  holds  against 
the  defendant ;  and  for  the  purpose  of  showing  a  full  settlement 
of  all  transactions  previously  existing  between  the  parties,  gen- 
eral releases  are  to  be  mutually  executed.  It  is  a  well  estab- 
lished rule,  in  the  construction  of  awards,  that  no  intendment 
will  be  indulged  to  overturn  an  award ;  but,  on  the  contrary 
every  reasonable  intendment  will  be  allowed  to  uphold  it.  Kar- 
thaus  vs.  Ferrer,  1  Peters,  222 ;  Butler  vs.  The  Mayor,  1  Hill 
489;  Joy  vs.  Simpson,  2  New  Hampshire,  179;  Gerrish  vs. 
Ayres,  3  Scammon,  245  {a).  The  fact  that  arbitrators  have  made 
an  erroneous  decision  will  not  vitiate  their  award.  If  they  have 
acted  in  good  faith,  the  award  is  conclusive  upon  the  parties ; 
and  neither  party  is  permitted  to  avoid  it,  by  showing  that  the 
arbitrators  erred  in  their  judgment,  either  respecting  the  law  or 
the  facts  of  the  case.  Mitchell  vs.  Bush,  7  Cowen,  185;  Win- 
ship  vs.  Jewett,  1  Barbour's  C.  R.,  173. 

The  award  must  stand,  unless  there  is  something  in  the  evi- 
dence calculated  to  impeach  it.  The  depositions  of  the  arbi- 
trators and  others  were  taken.  The  proof  does  not  furnish  the 
slightest  evidence  of  misconduct  or  partiality  on  the  part  of  the 
arbitrators.  It  is  not  shown  that  they  committed  any  errors  or 
mistakes  in  matters  of  fact  or  computation.  On  the  contrary, 
they  appear  to  have  given  the  parties  a  patient  and  attentive 

(o)  McDonald  T8.  Arnout,  14  HI.  R.,  62 ;  Root  vs.  Renwick,  16  Ul.  R.,  481;  Ross  ts.  Watt,  16 
m.  E.,  102. 
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hearing,  and  made  up  their  award,  upon  a  full  understanding  of 
the  varions  and  complicated  transactions  of  the  parties,  on  what 
thej  conceived  to  be  the  principles  of  equity  and  justice.  All 
the  matters  in  difference  were  investigated  and  considered  in 
making  up  the  award.  "Whether  their  decision  was  correct  or 
erroneous,  is  not  the  proper  subject  of  inquiry.  The  parties 
selected  their  own  tribunal,  for  the  adjustment  of  all  their  trans- 
actions, and,  in  the  absence  of  all  fraud,  misconduct  and  parti- 
ality, they  must  abide  by  its  decision. 

The  complainant  objects  to  the  award,  because  the  defendant 
cannot  make  a  good  title  to  some  fourteen  acres  of  the  land  re- 
quired to  be  conveyed.  The  amended  bill  charges,  that  before 
the  award  was  made,  the  defendant  sold  this  land  to  one  Holley, 
and  gave  him  a  bond  for  a  conveyance,  which  was  recorded. 
The  answer  admits  the  execution  of  the  bond,  but  alleges  that 
the  sale  was  made  by  both  parties,  and  each  bound  himself  to 
convey  the  land  to  Holley,  who  made  full  payment  of  the  pur- 
chase money  to  the  complainant.  The  case  shows  that  the  land 
was  included  in  the  mortgage  to  the  complainant,  and  was  sold 
to  Holley  by  the  consent  of  both  parties — the  complainant  re- 
ceiving the  purchase  money,  and  binding,  himself  to  make  a  quit- 
claim deed  to  Holley  ;  and  the  defendant  executing  a  bond  for 
the  conveyance  of  the  deed  to  Holley.  Whatever  interest,  there- 
fore, the  parties  may  have  in  the  land  is  to  go  to  Holley.  It  is 
a  matter  of  perfect  iudifiereiice  to  the  complainant,  whether  he 
receives  a  good  title  to  this  land  by  the  conveyance  or  not.  He 
can  realize  no  benefit  from  the  land.  If  he  acquires  any  title  by 
the  conveyance,  he  will  hold  it  in  trust  for  Holley.  If  he  has 
alread}^  made  a  conveyance,  any  title  that  he  may  obtain  from 
the  defendant  will  inure  to  the  benefit  of  Holley.  He  performs 
the  condition  of  his  bond,  by  the  execution  of  a  quit-claim  deed 
to  Holley.  He  cannot  be  made  liable,  if  Holley  fails  to  procure 
a  good  title.  Besides,  the  proof  shows  that  this  matter  was  cor- 
rectly understood  by  the  arbitrators,  and  taken  into  considera- 
tion by  them  in  making  the  award.  The  complainant  was  not 
charged  with  the  value  of  this  parcel  of  the  land. 

The  defendant,  on  the  first  of  May,  1844,  tendered  the  com- 
plainant a  M^arranty  deed  for  the  premises  described  in  the 
award,  a  general  release,  and  the  amount  of  money  required  to 
be  paid  on  that   day.     It  is  insisted,  that  he  cannot  set  up   the 
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award  as  a  defence,  because  he  has  not  fully  performed,  nor  offer- 
ed to  perform,  all  of  the  conditions  of  the  award.  This  position 
is  not  tenable.  The  law  is  well  settled,  where  an  award  creates 
a  new  obligation,  in  place  of  the  one  which  was  in  controversy, 
that  the  party  must  pursue  his  remedy  on  the  award,  and  cannot 
resort  to  his  original  cause  of  action,  for  the  award  is  a  good  bar 
to  such  action.  A  valid  award  has  all  the  force  of  an  adjudica- 
tion, and  precludes  the  parties  from  again  litigating  the  same 
matters.  Armstrong  vs.  Masten,  11  Johnston,  189 ;  Gerrish 
vs.  Ayers,  3  Scammon,  245 ;  Kyd  on  Awards,  392. 

The  award  is  final  and  conclusive  upon  the  parties,  and  the 
decree  of  the  Circuit  Court  must  be  affirmed,  with  costs. 

Decree  affirmed. 


George  W.  Bassett,  appellant,  vs.    Orland  Child,  appellee. 

Appeal  from  La  Salle. 

A  contract  between  C  and  B,  by  which  C  agrees  to  saw  ninety  thonsand  fee*  of  lumber  for 
B,  tor  five  hundred  dollars— one-half  to  be  paid  when  half  tlie  lumber  should  be  pawed, 
and  the  other  half  wlien  the  residue  of  the  lumber  was  sawed;  and  in  ease  B  should  ne- 
glect to  furnish  logs,  so  as  to  keep  the  mill  ofC  employed,  that  C  should  be  allowed  at  the 
rate  of  fifteen  hundred  feet  per  day,  upon  the  contract,  for  every  day  his  mill  should  re- 
main idle — is  an  entire  and  dependent  contract,  by  which  C  is  compelled  to  fully  perform 
on  his  part,  before  he  can  be  entitled  to  the  la~t  half  of  the  compensntion. 

Upon  such  a  contract,  it  was  erroneous  to  instruct  the  jury  that  if  B  ceased  to  furnish  logs 
at  the  mill  of  C,  that  C  was  thereby  excused  from  a  performance  on  his  part  of  the  whole 
contract,  and  entitled  to  recover  for  what  he  had  sawed,  at  the  contract  price. 

C  was  bound,  under  such  a  contract,  to  remain  prepared  to  do  the  sawing,  until,  at  the  rate 
of  fifteen  hundred  feet  per  day,  the  residue  of  the  sawing  to  be  done,  might  be  consider- 
ed as  done  ;  and  then  he  would  be  entitled  to  the  full  compensation  stipulated. 

This  action  was  commenceed  before  a  justice  of  the  peace  by 
Child  against  Bassett.  Child  there  recovered  a  judgment  for 
$13  13,  and  took  an  appeal  to  the  Circuit  Court.  At  the  No- 
vember term,  1849,  of  the  La  Salle  Circuit  Court,  Spring,  Judge, 
presiding,  the  cause  was  heard  before  a  jury,  and  a  verdict  and 
judgment  rendered  for  Child,  for  $50  10.  Bassett  prayed  this 
appeal.  The  action  was  founded  on  two  contracts.  The  first 
was  substantially  as  follows:  That  in  consideration  of  the  sum 
of  five  hundred  dollars — one  half  to  be  paid  to  him  when  he  shall 
have  sawed  forty -five  thousand  feet  of  lumber,  as  thereinafter 
expressed;  the  balance  of  said  five  hundred  dollars  to  be  paid 
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when  Child  shall  have  sawed  an  additional  forty-five  thousand 
feet,  or  ninety  thousand  in  all,  to  be  sawed,  &c.,  &c.,  by  the  se- 
cond contract;  that  in  consideration  of  the  sum  of  fifty  cents 
per  thousand,  in  addition,  for  what  remained  to  be  sawed  of  the 
ninety  thousand  feet  mentioned  in  the  first  contract,  the  said 
Child  agreed  to  move  his  mill,  and  Bassett  agreed  to  keep  a 
constant  supply  of  logs  on  hand  of  certain  dimensions;  and  in 
case  there  should  not  be  a  supply  of  logs,  said  Child  was  to  be 
allowed  at  the  rate  of  fifteen  hundred  feet  per  day,  for  all  delay 
thus  occasioned,  &c.  The  appellant  assigned  for  error  the  giv- 
ing the  instructions  asked  for  by  the  appellee,  and  the  refusing 
to  give  the  first  and  third  instructions  asked  by  the  appellant. 
These  instructions  are  given  in  the  opinion  of  the  Court. 

Glovek  &  Cook,  for  appellant. 
E.  S.  Leland,  for  appellee. 
Opinion  by  Mr.  Justice  Caton  : 

By  the  contract  between  the  parties,  Child  agreed  to  saw 
ninety  thousand  feet  of  lumber  for  Bassett,  for  five  hundred  dol- 
lars ;  one  half  to  be  paid  when  one  half  of  the  lumber  was  sawed, 
and  the  other  half  after  the  whole  should  be  completed  ;  and  it 
was  further  agreed,  that  in  case  Bassett  should  neglect  to  fur- 
nish logs  to  keep  the  mill  running,  that  Child  should  be  allowed 
at  the  rate  of  fifteen  hundred  feet  per  day,  for  the  time  which  he 
should  thus  be  compelled  to  remain  idle. 

At  the  instance  of  the  plaintifi"  below,  the  Court  instructed 
the  jury,  "  that  if  the  defendant  ceased  to  haul  the  logs  to  the 
plaintiff's  mill,  it  excuses  the  performance  by  the  plaintifi^  of  his 
whole  contract,  and  he  is  entitled  to  recover  for  what  he  has 
sawed  for  the  defendant,  at  the  contract  price."  This  was 
clearly  a  misconstruction  of  the  contract,  and  should  not  have 
been  given.  The  parties  had  expressly  provided  that  the  con- 
tingency contemplated  by  the  instruction  should  not  authorize 
Child  to  abandon  the  work,  by  allowing  him  for  the  sawing  of 
fifteen  hundred  feet  for  every  day  he  should  be  without  logs. 
Under  this  contract  he  had  no  right  to  complain  if  no  more  logs 
were  furnished  him ;  but  he  was  bound  to  remain  until,  by  the 
allowance  of  fifteen  hundred  feet  per  day,  his  contract  for  the 
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ninety  thousand  feet  should  be  completed  ;  when  he  would  have 
been  entitled  to  the  full  compensation  stipulated.  The  first  and 
third  instructions  asked  for  by  the  counsel  for  the  defendant  be- 
low,  ought  to  have  been  given.  The  first  was,  "  that  under  the 
contracts  given  in  evidence  in  this  suit,  the  plaintifi'  is  not  entitled 
to  recover  pay  for  sawing  of  more  than  forty-five  thousand  feet 
of  lumber,  unless  he  has  sawed  the  whole  amount  of  ninetv  thou- 
sand  feet,  or  has  shown  that  he  has  been  released  from  his  con- 
tract by  defendant,  or  some  other  legal  excuse  for  not  having 
fulfilled  the  contract  on  his  part."  And  the  third  was,  "  that 
this  contract  was  an  entire  contract,  and  the  plaintift'  cannot  re- 
cover unless  he  has  performed  the  contract  on  his  part,  or  some 
legal  excuse  for  not  sawing."  These  two  instructions  involve 
substantially  the  same  proposition,  and  should  have  been  given. 
That  this  was  an  entire  and  dependent  contract,  compelling 
Cliild  to  fully  perform  on  his  part,  before  he  was  entitled  to  any 
portion  of  the  last  half  of  the  compensation,  is  a  proposition  so 
clear,  in  our  opinion,  that  it  hardly  admits  of  argument.  The 
action  was  brought  upon  the  special  agreement,  which  makes 
Child's  right  to  claim  the  last  half  of  the  compensation  to  depend 
upon  his  sawing  the  full  ninety  thousand  feet,  as  explicitly  as 
language  can  express  it.  The  instructions  did  not  ask  that  the 
plaintiif  should  show  that  he  had  sawed  the  lumber  in  the  man- 
ner required  by  the  contract,  but  only  that  he  should  show  that 
he  had  sawed  the  stipulated  quantity.  If  he  had  sawed  the  re- 
quired quantity,  and  this  had  been  received  by  the  defendant, 
although  it  had  been  imperfect!}^  done,  it  may  be  that  he  might 
have  recovered,  making  a  reasonable  deduction  for  the  imperfect 
manner  in  which  the  work  was  executed.  But  here  a  total  fail- 
ure to  complete  the  contract  is  supposed,  and  without  any 
legal  excuse.  It  was  objected  to  the  instructions,  that  it  left 
it  to  the  jury  to  judge  as  to  what  would  or  would  not  con- 
stitute a  reasonable  or  legal  excuse  for  non-performance.  But 
the  instructions  were  not  obnoxious  to  any  objection  on  that  ac- 
count. For  the  defendant  to  have  specified  every  thing  which 
would  or  would  not  have  furnished  a  good  excuse  for  non  per- 
formance, he  must  have  written  a  book  for  an  instruction,  which 
would  have  been  equivalent  to  denying  him  the  right  of  instruc- 
tion altogether;  and  he  certainly  had  a  right  to  have  that  legal 
proposition  go  to  the  jury.     Had  the  plaintifi"  supposed  that  he 
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had  shown  a  legal  excuse,  he  could  have  framed  an  instruc- 
tion based  upon  such  supposed  state  of  facts,  and  thus  have  put 
the  jury  in  possession  of  all  the  law  as  applicable  to  the  partic- 
ular case.  Indeed,  this  was  done ;  and  upon  such  instruction 
for  the  plaintiff,  he  obtained  a  verdict.  That  instruction,  how- 
ever, as  we  have  seen,  was  erroneous.  Upon  the  principle  in- 
volved in  these  two  last  instructions,  we  adhere  to  the  rule  laid 
down  in  the  case  of  Eldridge  vs.  Rowe,  2  Gilin.,  91. 

The  judgment    is    reversed,    with   costs,   and   the   cause  re- 
manded. 

Judgment  reversed. 


Geokge    Kizer    and    Daniel    Kizer    plaintiffs    in    error,  vs. 
Michael  Kennedy,  defendant  in  error. 

Error  to  Bureau. 

Held,  that  a  plea  which  avers,  in  answer  to  an  action  of  trespass,  that  the  landlord  entered 
on  the  premises  on  the  last  day  of  the  term,  and  distrained  the  property,  for  rent  due  three 
months  previously,  is  good  (a). 

This  was  an  action  of  trespass  de  bonis  asj)ortaiis,  brought 
by  the  plaintiffs  against  the  defendant  in  error,  in  the  Bureau 
Circuit  Court.  The  declaration  alleged  that  the  defendant,  on 
the  15th  day  of  March,  1847,  took  and  carried  away  goods  and 
chattels,  &c.,  the  property  of  the  plaintiffs,  of  the  value  of  one 
thousand  dollars,  &c. 

The  defendant  pleaded  not  guilty,  on  a  special  plea,  which 
is  substantially  set  out  in  the  opinion  of  the  Court.  To  the  spe- 
cial plea  the  plaintiffs  filed  a  demurrer.  The  Court,  T,  L. 
Dickey,  Judge,  overruled  the  demurrer,  and  the  plaintiffs  elect- 
ing to  stand  by  their  demurrer,  bring  the  cause  to  this  Court, 
and  assign  the  overruling  of  the  demurrer  to  the  special  plea  as 
error. 

O.  Peters  and  E.  N.  Powell,  for  plaintiffs  in  error. 

Glover  &  Cook,  for  defendant  in  error. 

(a)  Laws  of  1867,  p.  44. 
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Opinion  by  Tee  at,  C.  J. : 

The  overruling  of  a  demurrer  to  the  second  plea  is  assigned 
for  error.  The  plea  pursues  the  form  laid  down  in  3d  Chittj's 
Pleadings,  1094,  and  is  not,  we  think,  obnoxious  to  the  objec- 
tions taken  to  it.  It  is  insisted  that  the  plea  fails  to  show  that 
the  distress  was  made  during  the  continuance  of  the  tenancy. 
It  sets  forth  a  demise  of  the  premises,  and  an  occupancy  there- 
under, from  the  25th  of  November,  1845,  to  the  first  of  March, 
184Y,  reserving  a  rent  of  $400,  payable  on  the  first  of  Decem- 
ber, 1846,  and  $200,  in  improvements,  to  be  made  on  the  pre- 
mises ;  and  then  avers,  that  "  on  the  day  and  year  last  afore- 
said"— referring  to  the  first  of  December,  1846 — "  a  large  sum 
of  money,  to  wit,  the  sum  of  three  hundred  and  twenty-seven 
dollars  and  seventy  cents  of  the  rent  aforesaid,  for  one  year  of 
said  term,  ending  on  the  first  day  of  March,  184Y,  and  then  last 
elapsed,  became  due  and  was  due  and  payable  to  the  said  defen- 
dant, and  at  the  said  time  when,  &c.,  was  in  arrear  and  unpaid ; 
wherefore  the  said  defendant,  in  his  own  right,  did,  on  the  said 
first  day,  when,  &c,,  enter  upon  said  premises,  and  seize,  take 
and  distrain,"  &c.  The  "  said  first  day  "  must  be  understood 
as  referring  to  the  first  of  March,  1847,  immediatel}'  before  sta- 
ted. If  so,  the  distress  was  made  on  the  last  day  of  the  tenancy, 
and  for  the  rent  due,  by  the  terms  of  the  demise,  three  months 
previously.  The  plea  clearly  shows  that  the  property  was  dis- 
trained subsequent  to  the  day  the  rent  became  due,  and  before 
the  determination  of  the  tenancy. 

Affirm  the  judgment,  with  costs. 

Judgment  affirmed. 


Daniel  Weld,  appellant,  vs.  Ashley  Hubbaed,  administrator 
of  the  estate  of  Lyman  Lamb,  deceased. 

Appeal  from^  Ogle. 

A  defendant,  by  pleading  in  bar  of  an  action,  after  a  demurrer  has  been  sustained  to  a  plea 
in  abatement,  does  not'thereby  waive  his  rights  under  the  plea  in  abatement,  but  may  as- 
sign for  error  the  decision  of  the  court  sustaininsrthe  demurrer. 

Variances  between  the  writ  and  declaration  may  properly  be  plended  in  abatement. 

A  declaration  ought  to  pursue  the  writ,  as  to  the  character  of  the  action,  and  the  extent  of 
the  demand. 

A  summons  in  debt  is  defective,  if  it  does  not  demand  a  particular  sum  as  the  debt. 
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This  was  an  action  of  debt,  brought  by  the  appellee,  as  admin- 
istrator of  Lyman  Lamb,  deceased,  in  the  Ogle  Circuit  Court. 
The  appellant  in  the  Court  below  pleaded  in  abatement  to  the 
writ,  craved  oyer  of  the  writ,  and  set  it  out  in  his  plea.  The 
grounds  of  the  plea  in  abatement  are  stated  in  the  opinion  of  the 
Court.  The  appellant  filed  with  his  plea  in  abatement  a  plea  in 
bar,  setting  forth  a  partial  failure  of  consideration  of  the  note 
upon  which  the  action  was  found.  The  appellee  filed  his  demur- 
rer to  the  plea  in  abatement;  which  demurrer  was  sustained  by 
the  Court.  A  demurrer  was  also  sustained  to  the  plea  in  bar. 
The  appellant  saying  nothing  further,  the  Court,  T.  L.  Dickey, 
Judge,  rendered  judgment  for  the  appellee,  for  the  sum  of 
$112  26.  A  motion  was  made  to  dismiss  the  suit,  because  the 
letters  of  administration  granted  to  the  appellee,  in  the  state  of 
Massachusetts,  were  not  properly  authenticated.  This  motion 
was  overruled.  The  defendant  below  prayed  this  appeal,  and 
brings  the  cause  to  this  Court,  assigning  for  error  that  the  Court 
erred  in  rendering  a  judgment  in  assumpsit,  when  the  action 
was  in  debt ;  in  overruling  the  motion  to  dismiss,  and  in  sustain- 
ing the  demurrer  to  the  plea  in  abatement. 

E.  S.  Leland,  for  appellant. 
Glover  &  Cook,  for  appellee. 

Opinion  by  Treat,  C.  J. : 

A  defendant,  by  pleading  in  bar  of  an  action,  after  a  demur- 
rer has  been  sustained  to  a  plea  in  abatement,  does  not  thereby 
waive  his  rights  under  the  plea  in  abatement,  but  may  assign  for 
error  the  decision  of  the  Court  sustaining  the  demurrer.  Dela- 
hay  vs.  Clement,  3  Scammon,  201.  Variances  between  the 
writ  and  declaration  are  matters  properly  pleadable  in  abate- 
ment. 1  Chitty's  Pleadings,  484 ;  Prince  vs.  Lamb,  Preese, 
298 ;  Duval  vs.  Craig,  2  Wheaton,  45 ;  Bank  vs.  Arrowsmith, 
4  Halsted,  284. 

In  our  opinion,  the  Court  erred  in  sustaining  the  demurrer  to 
the  plea  in  abatement.  The  summons  requires  the  defendant  to 
answer  "  in  a  plea  of  debt,  to  the  damage  of  him,  the  said  Ash- 
ley Hubbard,  administrator  of  the  estate  of  Lyman  Lamb,  de- 
ceased, as  he  says,  of  two  hundred  and  forty-one  dollars."     The 
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declaration  complains  of  the  defendant  "  of  a  plea,  that  he  ren- 
der to  the  said  Ashley  Hubbard  the  sum  of  two  hundred  and 
forty-one  dollars,  which  he  unjustly  detains  from  him  ;"  and,  af- 
ter counting  on  a  promissory  note,  made  payable  to  the  plaintiff's 
intestate,  concludes,  "  to  the  damage  of  the  said  plaintiff,  as  ad- 
ministrator as  aforesaid,  of  two  hundred  and  forty-one  dollars." 
Although  the  action  is  in  debt,  the  plaintiff,  by  the  writ,  only 
demands  damages.  By  the  declaration,  he  claims  a  specific  sum 
for  his  debt,  and  a  like  sum  in  damages,  for  the  detention  there- 
of. Here  is  a  manifest  variance  between  the  process  and  the 
declaration.  The  latter  is  much  broader  than  the  former.  It 
would  allow  the  plaintiff  to  recover  in  the  aggregate  of  debt  and 
damages,  twice  the  amount  demanded  in  the  writ.  The  decla- 
ration ought  to  pursue  the  writ,  as  to  the  character  of  the  ac- 
tion, and  the  extent  of  the  demand.  It  should  not  be  narrower 
or  broader  than  the  writ.  So  long  as  different  forms  of  actions 
are  recognized  by  the  law,  the  rules  and  distinctions  applicable 
to  them  should  be  respected  and  observed.  If  counsel  will  not 
do  this,  they  must  suffer  the  consequences  resulting  from  their 
negligence  {a). 

It  may,  perhaps,  be  proper  to  remark,  that  the  summons  is 
defective.  Instead  of  demanding  a  particular  sum  as  the  debt, 
which  is  the  foundation  of  this  form  of  action,  it  only  claims  da- 
mages, which  are  a  mere  incident  of  the  debt. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  with 
costs. 

Judgment  reversed. 


J.  Young  Scammon,  plaintiff  in  error,  m.  Eael  Adams  et  al.^ 

defendants  in  error. 

Error  to  Kendall. 


The  omission  to  fill  up  an  endorsement  in  blank  must  be  taken  advantage  of  at  the  trial  be- 
low; it  cannot  be  raised  in  this  Court. 

Where  a  party  endorses  a  note  to  secure  a  debt  due  his  endorsees,  with  the  agreement  that 
they  were  to  be  paid  out  of  the  first  avails  of  the  note,  and  the  balance  to  be  paid  to  the  en- 
dorser, and  those  endorsees  again  assign  the  note  to  an  agent  or  attorney  for  collection,  the 
first  endorser  has  the  right  to  receive  from  the  maker  the  balance  due  upon  the  note,  after 
the  first  endorsees  have  been  paid  what  was  due  from  him  to  them,  and  give  the  maker  a 
receipt  therefor;  which  will  defeat  an  action  against  the  maker  brought  by  the  last  en- 
dorsee. 

(o)  Thompson  t.  Turner,  22  HI.  R.,  389. 
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Parol  testimony  may  be  introduced  to  show  the  understanding  with  which  the  note  was  en- 
dorsed, without  violating  the  rule  that  a  written  contract  cannot  be  contradicted  by  oral 
proof. 

This  was  an  appeal  from  a  justice  of  the  peace  to  the  Kendall 
Circuit  Court.  A  judgment  was  rendered  against  the  plaintiff 
and  appellant  here,  before  the  justice  of  the  peace,  and  he  took 
the  appeal.  At  a  special  term  of  the  Circuit  Court  for  Kendall 
county,  held  in  November  term,  1849,  Spring,  Judge,  presiding, 
the  cause  was  submitted  to  him  for  trial ;  when  a  judgment  was 
rendered  for  the  defendants.  The  plaintiff  introduced  the  note, 
with  the  indorsements,  in  evidence.  The  defendants  below  in- 
troduced two  receipts;  one  for  $12,  dated  at  Chicago,  Febru- 
ary 14th,  1845;  the  other  for  $30,  dated  2d  August,  1843;  both 
signed  by  J.  Young  Scammon,  attorney  to  Barker  &  Best; 
which  were  read  in  evidence,  without  objection.  The  defend- 
ants then  offered  in  evidence  a  certain  receipt,  as  follows : 

"Eeceived,  May  1st,  1844,  of  Burr  Bristol,  thirty  dollars,  to 
apply  on  a  note,  made  payable  to  Jacob  Metzker,  dated  about 
the  first  of  August  last  past,  given  for  $70 ;  which  note  is  now 
in  the  possession  of  Barker  &  Best,  at  Michigan  city  ;  transferred 
to  the  said  firm  by  me.  Jacob  Metzker." 

Burr  Bristol  was  one  of  the  makers  of  the  note.  To  the  in- 
troduction of  this  receipt  defendant  excepted ;  but  the  Court 
overruled  the  objection.  The  endorsement  of  the  note  by  Bar- 
ker &  Best  to  Scammon  was  in  blank.  Eliakim  Briggs,  for  the 
defendant,  testified,  that  he  was  present  at  a  settlement  between 
Metzker  and  Barker  &  Best,  and  it  was  agreed  by  and  bet\\een 
the  parties  that  said  Metzker  was  indebted  to  the  said  Barker  & 
Best,  in  about  the  sum  of  $35,  and  that  he  delivered  to  them  a 
certain  promissory  note  for  about  $70,  and  indorsed  the  same,  for 
which  they  were  to  receive,  from  the  first  proceeds  of  said  note, 
about  $35 ;  and  then  said  note,  or  the  residue  of  the  avails 
thereof,  were  to  go  to  Jacob  Metzker;  and  identified  the  note 
in  question  as  the  same  note.  The  errors  assigned  were  the  ad- 
mission of  the  testimony  of  Briggs,  and  the  finding  the  issues  in 
favor  of  the  defendants.  The  plaintiff  in  the  Courts  below 
brings  the  cause  here  for  review. 


S.  W.  Randall,  for  plaintifl'  in  error. 


JUNE  TERM,  1850.  57Y 


Scammon  vs.  Adams  et  al. 


T.  L.  Dickey  and  W.  H.  L.  Wallace,  for  defendants  in 
error. 

Opinion  by  Mr.  Justice  Caton  : 

The  objection  taken  by  the  defendants  to  the  right  of  the  plain- 
tiff to  recover  on  the  note,  because  the  blank  indorsement  by 
Barker  &  Best  was  not  filled  up  on  the  trial,  or  at  any  other  time, 
with  the  name  of  the  plaintiff,  is  answered  by  the  case  of  Gilham 
vs.  The  Bank,  2  Scam,,  245,  where  it  was  held  that  the  filling 
up  of  the  indorsement  was  a  mere  matter  of  form,  and  that  its 
omission  could  not  be  taken  advantage  of  in  this  Court,  unless 
the  objection  had  been  raised  in  the  Court  below.  Although  the 
legal  title  to  the  note  may  have  passed  to  Scammon  by  the  in- 
dorsement by  Barker  &  Best,  yet  it  was  not  insisted  upon  the 
argument  that  he  received  it  other  than  as  trustee  or  attorney 
for  the  purpose  of  collection.  The  two  receipts  produced, 
which  were  given  by  him  for  money  paid  on  this  note,  and  dated 
as  late  as  ISTovember,  1844,  and  February,  1845,  nearly  a  year 
after  the  maturity  of  the  note,  were  signed  by  him  as  ''  attorney 
to  Barker  &  Best."  He  then  held  the  note  but  as  trustee  for 
them,  to  the  extent  of  their  interest.  Such  was  the  nature  of 
the  plaintiff's  right.  Then  let  us  inquire  into  the  nature  of  the 
rights  of  the  other  parties  concerned. 

Briggs  testified  that  he  was  present  when  the  note  was  assign- 
ed by  Metzker,  the  payee,  to  Barker  &  Best ;  that  Metzker 
owed  them  thirty-five  dollars,  and  that  he  indorsed  to  them  this 
note  of  seventy  dollars ;  from  the  first  proceeds  of  wdiicli  they 
were  to  receive  thirty-five  dollars,  and  then  the  residue  of  the 
noto.,  or  the  avails,  was  to  go  to  Metzker  or  his  order.  Scammon 
received  forty-two  dollars  on  the  note  for  Barker  &  Best,  and 
the  defendants  introduced  the  receipt  of  Metzker  lor  the  balance. 

The  errors  assigned  are,  the  admission  of  the  testimony  of 
Briggs,  and  this  receipt  from  Metzker.  The  solution  of  the  for- 
mer will  determine  the  propriety  of  the  latter  ;  for  if  it  was  com- 
petent to  show  that  all  but  thirtj'-five  dollars  of  the  note  still 
belonged  to  Metzker,  it  w^ill  hardly  be  denied  that  he  would 
have  a  right  to  receive  the  pay  on  the  note,  and  of  course  to 
receipt  for  it. 

The  objection  to  the  testimony  of  Briggs  was,  that  it  was  va- 
rying a  written  contract  by  parol.      But  this  is  a  misapplica- 
73 
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tion  of  the  rule.  The  indorser  of  a  note,  when  sued  npon  his 
indorsement,  may  show  that  he  received  the  note  as  agent  for  the 
indorser,  and  in  that  capacity  indorsed  it  to  his  principal ;  and, 
although  some  have  doubted  whether  this  would  constitute  a 
defence  at  law,  yet  it  is  admitted  on  all  hands  that  the  party 
could  get  relief  in  equity.  Chitty  on  Bills,  35  and  229.  And  I 
apprehend  it  would  always  be  a  good  defence  at  law,  while  the 
note  was  in  the  hands  of  the  principal.  But  this  identical  ques- 
tion was  directly'  raised  and  expressly  decided  in  the  case  of 
Barker  vs.  Prentiss,  6  Mass.,  430,  where  the  suit  was  brought  by 
the  second  indorsee  of  a  bill  against  the  maker,  and  upon  the 
general  issue  the  defendant  was  allowed  to  show  that  the 
drawees  had  indorsed  it  to  the  first  indorsees,  as  their  agents, 
for  collection,  who,  for  the  same  purpose,  had  indorsed  it  to  the 
plaintiff,  and  that  the  first  indorser  had  directed  the  defendant 
not  to  pay  the  bill  to  the  plaintiff ;  and  this  was  held  to  be  a  good 
defence.  As  in  this  case,  the  objection  was  there  taken  that 
"parol  evidence  ought  not  to  have  been  admitted  to  control  or 
explain  the  legal  effect  of  these  indorsements."  After  answer- 
ing the  objection,  Chief  Justice  Parsons  concludes  this  part  of 
bis  opinion,  by  saying :  "  We  are,  therefore,  satisfied,  notwith- 
standing the  terms  of  the  indorsement,  that  it  was  regular  to 
prove  that  the  plaintiff,  the  indorsee,  received  the  bill,  not  as  as- 
signee, but  as  an  agent  to  collect  it  for  the  payee  "  [a).  And  we 
are  satisfied  that  it  was  competent  in  this  case  to  show  the  na- 
ture of  the  assignment  of  this  note  by  Metzker  to  Barker  & 
Best,  and  by  them  to  Scammon  ;  from  which  it  appears  that  the 
balance  of  the  note,  after  paying  the  thirty  five  dollars  due 
from  Metzker  to  Barker  &  Best,  belonged  to  Metzker,  and  that 
he  had  a  right  to  receive  the  residue.  The  payment  of  this  to 
him  satisfied  the  note  as  much  as  if  it  had  been  returned  to  him 
and  the  indorsements  erased  ;  which  he  might  have  done,  as  if  he 
had  received  the  note  again  by  a  reindorsement.  The  receipt 
of  Metzker  was  properly  received  in  evidence ;  and  the  judg- 
ment of  the  Circuit  Court  nmst  be  affirmed,  with  costs. 

Judgment  affirmed. 

(o)  Webster  vs.  Vickers,  2  Scam.  R.,  296. 
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Jonathan    Gillett    and    others,   appellants   vs.    Joel    Ellis, 

appellee. 

Appeal  from  Coolc  County  Court  of  Common  Pleas. 

Where  goods,  stowed  on  the  main  deck  of  a  propeller,  were  necessarily  cast  everboard  in  a 

tempest,  by  the  order  of  the  master  to  preserve  the  vessel  and  crew,  held  that  the  owners  of 
the  vessel  were  not  liable  as  common  carriers.  Held,  also,  that  the  owner  of  the  goods  was 
entitled  to  the  benefit  of  a  general  averaL';e. 

In  adjusting  a  general  avenge  the  owners  of  the  vessel  contribute  according  to  the  value  of 
the  V'ssel,  at  Hie  port  of  destination,  and  the  net  amount  of  her  earnings  for  the  voyage. 
The  owners  of  the  cargo  saved  contribute  according  to  the  value  of  their  property  at  the 
port  of  delivery,  deducting  the  n-eight  due  thereon.'  The  price  which  the  goods  lost  would 
have  brou'iht  at  the  port  of  delivery,  had  the  same  safely  arrived,  is  to  be  ascertained,  and 
the  freiglit  deducted;  and  after  deducting  his  proportionate  shir.>  of  the  loss,  the  owner  is 
entitled  to  receive  the  balance  in  J,he  way  of  compensation  for  his  loss. 

It  is  the  duty  of  the  master  io  have  a  general  average  made,  and  enforce  payment  of  the  por- 
tion due  on  account  of  the  cargo.  He  has  a  lien  on  the  ci.rgo,  which  he  may  detain  until 
the  average  is  pnid.  If  he  neglects  his  duty  in  these  respects,  the  owner  of  the  goods  lost 
may  r  jcover  from  the  ownsrs  of  the  vessel  whatever  he  might  havj  received  under  a  gener- 
al average,  fairly  and  honestly  made. 

This  cause  was  heard  at  the  February  term,  1850,  before 
Spring,  Judge,  and  a  jury.  Tlie  facts  of  the  case  are  fully  sta- 
ted in  the  opinion  of  the  Court. 

A.  Hoes  and  Williams  &  Butteefield,  for  appellants. 

G.  Mannieee  and  Scammon  &  McCagg,  for  appellee. 

Opinion  by  Tkeat,  0.  J. : 

This  was  an  action  brought  by  Ellis  against  Gillett  and  oth- 
ers, owners  of  the  propeller  Cleveland,  to  recover  the  value 
of  certain  goods  shipped  on  board  the  propeller,  at  Chicago,  for 
Macinac,  which  were  never  delivered,  but  were  cast  overboard 
and  lost  in  a  storm  during  the  voyage.  The  declaration  con- 
tained two  counts  against  the  defendants,  as  common  carriers ; 
also,  a  count  for  general  average,  and  the  common  money  counts. 
The  defendants  pleaded  the  general  issue,  and  gave  notice  that 
the  goods  were  shipped  on  the  deck  of  the  propeller,  and  were 
necessarily  thrown  overboard  in  a  storm,  for  the  safety  of  the 
vessel  and  crew. 

It  appeared  on  the  trial,  that  the  plaintiff,  in  April,  1848,  at 
Chicago,  shipped  on  board  the  propeller  Cleveland,  owned  by 
the  defendants,  and  bound  for  Buffalo,  goods  of  the  value  of 
$158  76,  to  be  delivered  at  Macinac.  These  goods  were  pla- 
ced on  the  main  deck,  between    the  hatches  of  the  propeller, 
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and  were  necessarily  thrown  overboard  and  lost  in  a  tempest, 
by  the  order  of  the  master,  for  the  preservation  of  the  vessel, 
crew  and  cargo.  Some  other  goods  were  cast  overboard  at  the 
same  time,  but  neither  the  quantity  nor  vahie  was  in  evidence. 
Propellers  are  double-decked  vessels,  and  goods  placed  between 
the  main  and  hurricane  decks  are  considered  as  safe  as  those 
stowed  in  the  hold — are,  in  fact,  regarded  as  under  hatches.  It 
is  the  general  custom  on  the  lakes,  in  reference  to  this  class  of 
vessels,  to  stow  the  cargo  indiscriminately  in  the  hold  and  on  the 
main  deck,  as  best  suits  the  convenience  of  the  master.  In  this 
respect,  no  distinction  is  made  in  the  rates  of  carriage  and  in- 
surance. No  account  of  the  property  lost  was  ever  taken  by 
the  master,  nor  was  any  general  average  made  by  him  at  the 
port  of  destination  or  elsewhere.  The  propeller  was  worth 
$15,000  ;  but  it  did  not  appear  what  was  the  value  of  the  cargo 
saved,  or  the  earnings  of  the  vessel  for  the  voyage. 

On  this  state  of  case,  the  jury  returned  a  verdict  in  favor  of 
the  plaintiff,  for  $1Y4  63.  The  Court  refused  to  grant  a  new 
trial,  to  which  the  defendant  excepted.  The  Court  gave  an 
instruction,  at  the  instance  of  the  plaintiff,  which  is  now  com- 
plained of;  but  the  record  fails  to  show  that  an  exception  was 
taken  at  the  time  it  was  given,  and  it  need  not  therefore  be  oth- 
wise  referred  to  or  noticed.  The  defendants  prosecuted  an 
appeal  from  the  judgment  entered  on  the  verdict. 

The  defendants  were  not  liable  as  common  carriers.  The 
evidence  showed  a  clear  case  of  jettison  of  the  goods  in  ques- 
tion. They  were  cast  overboard  by  the  express  directions  of 
the  master  ;  and  all  of  the  witnesses  concur  in  the  opinion,  that 
the  sacrifice  of  the  goods  preserved  the  vessel  and  crew  from 
destruction.  The  law  is  well  settled,  where  goods  are  necessa- 
rily thrown  overboard  in  a  tempest,  to  preserve  the  vessel  and 
crew,  that  it  is  a  loss  by  inevitable  accident,  or,  as  it  is  usually 
termed,  the  act  of  God,  which  excuses  the  carrier.  2  Kent's 
Com.,  604 ;  Story  on  Bailments,  sees.  525  and  631 ;  Angell  on 
the  Law  of  Carriers,  sec.  215. 

Are  the  defendants  liable  for  a  general  averaa-e?  It  is  insist- 
ed,  that  the  plaintiff  cannot  claim  contribution,  because  his 
goods  were  stowed  on  the  deck  of  the  vessel.  The  general  rule 
undoubtedly  is,  that  the  owner  of  goods  which  are  placed  on 
the  deck  of  a  ship,  and  are  swept  overboard  by  action  of  the 
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wind  or  waves,  or  cast  into  the  sea  by  command  of  the  master, 
in  order  to  protect  the  vessel  and  crew,  is  not  entitled  to  the 
benefit  of  a  general  average.  The  cargo  on  deck,  from  its  situ- 
ation, increases  the  difficulty  of  navigating  the  ship,  and  is  more 
exposed  to  peril  than  that  which  is  under  cover ;  and,  if  swept 
away  or  cast  overboard,  the  owner  must  bear  the  loss,  without 
contribution  from  the  owners  of  the  vessel  and  the  cargo  under 
hatches.  3  Kent's  Cora,,  240 ;  Smith  vs.  Wright,  J  Caine's 
Rep.,  44 ;  Lenox  vs.  Insurance  Co.,  3  Johnson's  Cases,  178. 
But  this  case  does  not  fall  within  the  operation  of  this  rule. 
Propellers  are  a  class  of  vessels  but  recently  introduced  in  the 
navigation  of  the  lakes,  to  which,  from  the  peculiarity  of  their 
contraction,  and  the  general  usage  respecting  them,  this  gene- 
ral rule  is  not  applicable.  They  are  double-deckers,  with  two 
holds.  By  the  general  custom  prevailing  in  reference  to  them, 
goods  stowed  on  the  main  deck,  or  upper  hold,  are  regarded  as 
under  hatches,  and  as  safe  as  those  stowed  in  the  lower  hold,  or 
where  the  cargo  in  ordinary  vessels  is  only  considered  as  under 
cover.  The  master  is  allowed,  by  this  general  custom,  to  stow 
the  cargo  either  in  the  hold,  or  on  the  main  deck,  at  his  conve- 
nience. No  distinction  is  made  in  the  price  of  transportation  by 
the  carrier,  or  in  the  rates  of  insurance  by  the  underwriter. 
The  cargo  below  and  between  decks  is  put  on  the  same  footing. 
This  universal  usage,  resulting  from  the  character  of  the  vessel, 
must  govern  the  rights  and  liabilities  of  the  owners  of  the  ves- 
sel and  cargo.  The  owner  of  goods,  which  are  stowed  on  the 
main  deck  of  a  propeller,  and  necessarily  cast  overboard  by  the 
direction  of  the  master,  to  preserve  the  vessel  and  crew,  is, 
therefore,  entitled  to  the  benefit  of  a  general  average,  as  much 
as  the  owner  of  goods  that  are  stowed  in  the  hold  would  be, 
under  like  circumstances. 

Where  the  ship  and  cargo  are  saved  by  the  voluntary  destruc- 
tion or  abandonment  of  a  portion  of  the  cargo,  the  owners  of  the 
vessel  and  the  residue  of  the  cargo  are  bound  to  make  contri- 
bution to  the  loser.  The  loss  is  incurred  for  the  common  bene- 
fit of  all  interested  in  the  s^iip  and  cargo,  and  it  ought  to  be 
borne  equally  by  them,  in  the  proportion  of  the  value  of  the 
property  saved.  The  goods  sacrificed  are  considered  as  the 
price  of  the  safety  of  the  vessel,  and  the  remaining  cargo. 
Abbott  on  Shipping,  344 ;  3  Kent's  Com.,  233.     In  the  adjust- 
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ment  of  a  general  average,  the  owners  of  the  vessel  contribute 
according  to  the  value  of  the  vessel,  at  the  port  of  destination, 
and  the  net  amount  of  her  earnings  for  the  voyage.  The  owners 
of  the  cargo  saved  contribute  according  to  the  value  of  their 
property,  at  the  port  of  delivery,  after  deducting  the  freight  due 
thereon.  The  price  which  the  goods  lost  would  have  fetched, 
at  the  port  of  delivery,  is  likewise  to  be  ascertained,  and  the 
air.ount  of  freight  chargeable  on  them  deducted,  so  that  the 
owner  will  bear  his  proportionate  share  of  the  loss.  In  this 
way,  and  to  this  extent,  is  the  owner  of  the  goods  sacrificed  to 
be  reimbursed  for  the  loss  he  has  sustained.  3  Kent's  Com., 
242 ;  Abbott  on  Shipping,  356-8.  It  is  the  duty  of  the  mas- 
ter to  make  a  general  average,  so  that  those  whose  property 
has  been  saved  shall  contribute  ratably  to  the  owner  of  the 
goods  which  were  sacrificed  for  their  common  benefit.  For 
the  purpose  of  enforcing  the  payment  of  this  general  average, 
the  master  has  a  lien  on  the  cargo,  which  he  may  detain  until 
the  average  is  paid.  He  cannot  be  compelled  to  deliver  the 
cargo  either  to  the  owner  or  consignee,  until  the  amount  prop- 
erlv  contributed  in  respect  of  it  is  paid,  or  secured  to  his  sat- 
isfaction. 3  Kent's  Com.,  244 ;  Strong  vs.  Insurance  Co.,  11 
Johnson,  324 ;  United  States  t^s.  Wilson,  3  Sumner,  308  ;  Scaif 
vs.  Tobin,  3  Barnwell  &  Adolphus,  523 ;  Simonds  vs.  White,.  2 
Barnwell  &  Cresswell,  805  ;  Hallett  ■^6'.  Bonsfield,  18  Yesey, 
187.  The  plaintiff's  goods  having  been  sacrificed  for  the  com- 
mon benefit  of  the  owners  of  the  vessel  and  the  remaining  por- 
tion of  the  cargo,  it  is  very  clear  that  he  was  entitled  to  contri- 
bution from  them.  It  was  the  duty  of  the  master  to  have  caused 
a  general  average  to  be  made,  and  enforced  the  payment  of  the 
part  due  from  the  owners  of  the  cargo.  He  was  bound  to  ad- 
just an  average,  and  he  had  the  light  to  detain  the  cargo  until 
the  average  was  paid.  It  clearly  results  from  this  obligation  of 
the  master  to  settle  an  average,  and  this  right  to  require  pay- 
ment from  the  consignees,  that  the  defendants,  for  whom  the 
master  was  acting,  are  responsible  to  the  plaintifi;  The  latter 
has  the  right  to  recover  from  them  whatever  he  might  have  re- 
ceived, under  a  general  average,  fairly  and  honestly  made. 
Where  the  law  imposes  an  obligation  on  a  party,  and  confers 
upon  him  the  power  of  enforcing  it,  as  in  this  case,  by  a  Hen,  it 
equally  imposes  a  liability  for  the  neglect  of  the  obligation.     But 
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it  may  be  said,  that  there  was  no  tribunal  on  the  lakes,  beibre 
which  an  average  could  have  been  adjusted,  that  would  bind  the 
parties.  Admit  that  this  was  so :  it  neither  excused  the  master, 
nor  exonerated  the  defendants.  The  latter  were  responsible 
to  the  plaintiff,  in  any  event,  for  their  proportionate  share  of  the 
loss.  The  master,  having  all  of  the  evidence  within  his  control, 
should  have  had  a  general  average  settled,  upon  the  principles 
before  stated,  by  discreet  and  competent  men,  selected  for  that 
purpose.  In  most  cases,  the  adjustment  of  an  average,  thus 
made,  although  not  conclusive  upon  the  parties  interested,  would 
be  readily  acquiesced  in  by  them.  And,  in  the  absence  of  fraud, 
error  and  unfairness,  it  would  become  the  proper  basis  for  de- 
termining the  rights  of  the  parties  in  any  subsequent  htigation. 
The  effect  of  the  failure  of  the  master  to  make  an  average,  and 
insist  on  its  payment  before  the  delivery  of  the  cargo,  may  be  to 
embarrass,  if  not  wholly  defeat  the  j)laintiff  in  the  collection,  ex- 
cept from  the  defendants,  of  the  sum  contributable  on  account 
of  the  cargo.  The  parties  liable  for  its  payment  may  be  insol- 
vent, or  domiciled  in  other  states,  so  that  his  remedy  against 
them,  if  subsisting,  is  not  worth  pursuing.  Reasonable  diligence 
on  the  part  of  the  master — in  other  words,  the  simple  perform- 
ance of  his  duty — would  have  avoided  all  difficulty  in  the  mat- 
ter. It  would  be  wrong  now  to  permit  the  defendants  to  defeat 
the  plaintiff  in  the  recovery  of  his  just  share  of  an  average, 
because  their  agent,  who  was  bound  to  make  the  average,  failed 
to  discharge  that  duty.  There  is,  indeed,  some  uncertainty  in 
the  case,  as  to  the  true  amount  the  plaintiff  was  entitled  to  re- 
ceive, in  the  way  of  contribution ;  but  this  uncertainty  results 
chiefly,  if  not  entirely,  from  the  negligence  of  the  master.  We 
cannot  affirmatively  say,  that  the  jury  have  erred  in  their  assess- 
ment of  the  damgages.  The  plaintiff  was  clearly  entitled  to  re- 
cover from  the  defendants  the  price  which  his  goods  would  have 
brought  at  JVIacinac,  if  the  same  had  safely  arrived  there,  after 
deducting  the  freight  thereon  from  the  port  of  shipment,  and 
his  relative  share  of  the  loss  occasioned  by  the  jettison.  We 
cannot  say  that  the  verdict  exceeded  the  value  of  the  goods  at 
the  port  of  delivery,  after  making  the  proper  deductions.  This 
is  emphatically  one  of  those  cases  in  which  every  reasonable 
presumption  should  be  indulged  to  sustain  a  verdict.  The  mas- 
ter bad  all  the  means  within  his  control  of  ascertaining  the  eiTtent 
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of  the  loss,  and  the  amount  of  compensation  the  plaintiff  was 
entitled  to  receive,  and  it  was  his  duty  to  have  preserved  the 
evidence  of  these  facts  for  the  benefit  of  all  concerned.  Omit- 
ting to  perform  that  duty,  and  thereby  depriving  the  parties  of 
tl\e  benefit  of  the  evidence,  the  plaintiflf  might  well  be  excused 
for  not  making  precise  proof  of  the  extent  of  his  claim. 
The  judgment  of  the  Court  below  is  aftirmed,  with  costs. 

Judgment  affirmed. 


Patrick  Cornelia,  appellant,  vs.  Myron  Ellis,  appellee. 
A;ppeal  from  Kane. 

The  defendant  in  execution  may  proceed  against  the  officer  who  seizes  upon  his  property 
exempted  by  the  statute,  either  for  treble  the  value,  or  the  single  value  of  the  property 
eeized. 

A  horse  worth  forty-five  dollars  may  be  considered  suitable  to  the  condition  in  life  of  a  mil- 
ler receiving  thirty  dollars  per  month  as  wages,  who  has  an  invalid  family  requiring  exer- 
cise in  the  open  air.  The  suitableness  of  the  property  to  the  condition  in  life  of  the  claim- 
ant, is  a  question  of  fact  for  the  jury. 

Ellis  brought  an  action  before  a  justice  of  the  peace  against 
Cornelia,  for  $41  %Q^  in  trespass,  for  taking  a  horse  and  har- 
ness. Cornelia  admitted  the  taking,  and  justified  under  an  exe- 
cution in  favor  of  Condey  against  Ellis.  Ellis  claimed  the  property 
to  be  exempt  from  seizure.  The  justice  gave  judgment  in  favor  of 
Ellis  for  the  whole  amount  claimed — $41  QQ.  Cornelia  appealed 
to  the  Circuit  Court  of  Kane  county.  A  trial  was  had  in  the  Cir- 
cuit Court;  the  cause  having  been  submitted  to  the  Court,  T.  L. 
Dickey,  judge,  presiding,  without  the  intervention  of  a  jury. 
The  Court  found  the  damages  at  forty  dollars,  and  entered  a 
judgment  accordingly.  Cornelia  appealed  from  the  Circuit  Court 
to  this  Court.  The  facts  elicited  in  proof,  on  the  trial  of  the  Cir- 
cuit Court,  are  sufliciently  stated  in  the  opinion.  The  plaintifl' 
did  not  claim  treble  the  value  of  the  goods  seized,  but  only  the 
single  value  of  the  articles. 

Glover  &  Cook,  for  appellant. 
E.  S.  Leland,  for  appellee. 
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Opinion  by  Mr.  Justice  Caton  : 

The  first  objection  is,  that  the  plaintiff  below  contented  himself 
with  claiming  to  recover  simply  the  value  of  the  property  taken, 
instead  of  going  for  the  penalty  of  three  times  its  value,  as  he  might 
have  done,  under  the  statute.  We  do  not  think  the  objection 
founded  in  reason  or  in  law.  It  it  very  unreasonable  in  the 
party  to  complain  that  he  was  only  made  to  pay  the  single  value 
of  the  property,  instead  of  the  treble  value;  and  as  to  the  law 
of  the  case,  that  is  settled  against  him,  in  Pace  ei  al.,  vs.  Yaughn, 
1  Gilm.,  30,  where  it  was  held,  that  the  injured  party  might 
waive  the  penalty,  and  proceed  in  an  ordinary  action  of  trespass, 
for  single  damages.  And  this  would  seem  to  be  reasonable. 
The  statute  exempts  certain  property  from  the  operation  of  an 
execution ;  and,  consequently,  the  execution  could  be  no  justi- 
fication to  the  ofiicer  for  taking  the  property  thus  exempted.  If 
the  officer  took  the  property  without  authority,  he  was  none  the 
less  the  trespasser  than  if  he  were  not  an  ofiicer.  We  tliink  the 
evidence  warranted  the  Court  in  finding  that  this  property  was 
exempt  from  execution.  At  the  time  of  the  levy,  the  plaintiff 
below  named  over  to  the  officer  such  property  as  he  claimed  to 
have,  with  the  supposed  value  of  each  article,  concluding  with 
a  watch,  and  told  the  constable,  if  he  thought  they  were  worth 
more  than  sixty  dollars,  he  might  take  the  watch,  which  he  took 
out  of  his  pocket.  The  constable  said  he  did  not  know  that  it 
was  worth  more  than  sixty  dollars,  but  he  was  indemnified,  and  he 
was  going  to  take  the  horse.  There  was  some  evidence  about  a 
harness,  but  that  was  proved  to  have  been  applied  upon  the  exe- 
cution, by  the  agreement.  There  was  also  some  evidence  thathe 
had,  some  time  before,  owned  a  wagon  and  some  law  books,  but 
the  evidence  does  not  show  that  he  owned  them  at  the  time  of 
the  levy.  We  certainly  do  not  feel  warranted  in  deciding  that 
this  finding  was  erroneous,  because  it  was  against  the  evidence. 
The  statute,  after  enumerating  various  species  or  articles  of  pro- 
perty, which  shall  be  exempt  from  execution,  proceeds,  "  and 
sixty  dollars'  worth  of  property,  suitable  to  his  or  her  condition 
or  occupation  in  life,  to  be  selected  by  the  debtor."  And  it  is 
objected,  that  the  Court  erred  in  not  finding  that  a  horse,  worth 
forty  or  forty-five  dollars,  was  not  suited  to  the  "condition  and 
occupation  in  life  "  of  a  miller,  who  works  out  for  thirty  dollars 
a  month,  who  has  a  sick  wife,  with  four  children — the  attending 
74 
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physician  advising  that  it  would  be  for  the  invalid's  health,  to 
ride  out  in  pleasant  weather.  We  agree  with  the  Circuit  Court, 
that  the  debtor  ought  not  to  be  deprived  of  the  benefit  of  the 
statute,  for  the  reason  assigned,  that  he  had  no  occasion  for  the 
horse  which  he  kept,  or,  in  other  words,  we  do  not  think  it  was 
not  suited  to  his  "  condition  or  occupation  in  life."  At  any  rate, 
that  was  a  question  for  the  jury,  or,  as  in  this  case,  for  the  Court, 
who  was,  by  agreement,  sitting  in  place  of  a  jury,  and  whose 
finding  is  entitled  to  the  same  consideration. 

We  see  no  error  in  the  record,  and  the  judgment  is  affirmed, 
with  costs. 

Judgment  affirmed. 


John  E.  Mann,  Rachel  Bliffin  and  Joseph  Rice,  appellants, 
vs.  Chakles  H.  Russell,  appellee. 

Appeal  from  McHenry. 

The  verdict  should  be  manifestly  against  the  weight  of  evidence  in  order  to  demand  any  In- 
terference with  ii  on  the  part  of  this  Court. 

This  court  will  not  look  into  affidavits  in  relation  to  the  conduct  of  jurors,  or  examine  the 
instruclions  given  and  refused,  merely  because  the  clerk  has  copied  them  into  the  trans- 
cript.   They  should  be  incorporated  in  the  bill  of  exceptions. 


This  was  an  action  on  the  case,  for  obstructing  a  water  course 
and  causing  the  water  to  flow  back  upon  the  mill  of  appellee, 
brought  by  him  against  the  appellants,  which  was  heard  before 
Henderson,  Judge,  and  a  jury,  at  April  term,  1850,  in  the 
McHenry  Circuit  Court ;  and  a  verdict  and  judgment  for  appel- 
lant, for  the  sum  of  $8J5  20.  The  defendants  in  the  Court  be- 
low appealed  to  this  Court,  and  assigned  several  errors.  The 
bill  of  exceptions  was  so  loosely  taken  as  not  to  enable  this  Court 
to  examine  the  errors  assigned. 

Stkode  &  Bush,  for  appellants. 

I.  N.  Arnold,  for  appellee. 

Opinion  by  Treat,  C.  J. : 

Although  numerous  errors  have  been  assigned  in  this  case, 
but  two  questions  are  legitimately  reserved  on  the  record — one 
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growing  out  of  a  decision  rejecting  an  offer  by  the  appellants  to 
read  in  evidence,  from  a  newspaper,  an  advertisement  purport- 
ing to  be  signed  by  the  appellee  ;  the  other  arising  on  the  refu- 
sal of  the  Court  to  grant  a  new  trial.  As  to  the  first  question, 
it  is  sufficient  to  remark,  that  the  appellants  did  not  show,  nor 
offer  to  show,  that  the  advertisement  emanated  from  the  appel- 
lee. In  order  to  a  correct  determination  of  the  other  question, 
we  have  carefully  considered  the  evidence,  and  cannot  say  that 
the  verdict  was  manifestly  against  the  weight  of  evidence.  On 
the  contrary,  the  testimony  was  conflicting  and  contradictory,  to 
such  a  degree,  that  a  finding  either  way  would  not  have  de- 
manded any  interference  on  the  part  of  the  Court.  We  are  not 
at  liberty  to  look  into  the  affidavits  relating  to  the  conduct  of 
the  jurors,  or  the  instructions  given  and  refused  by  the  Court. 
They  are  not  a  part  of  the  record,  merely  because  the  clerk  has 
copied  them  into  the  transcript.  They  should  have  been  incor- 
porated in  the  bill  of  exceptions.  Besides,  the  case  fails  to 
show  that  any  exceptions  were  taken  to  the  decision  of  the  Court 
in  giving  and  refusing  instructions.  The  other  decisions,  in  ad- 
mitting and  excluding  evidence,  were  not  excepted  to,  and, 
consequently,  are  not  subject  to  revision  in  this  Court. 
Affirm  the  judgment,  with  costs. 

Judgment  affirmed. 


William  A.  Lake,  appellant,  vs.   Simeon  W.  Morse  and  Ben- 
jamin Connelly,  for  the  use  of  William  Fordham,  appellees. 

Appeal  from  Kane. 

It  is  a  general  rule,  that  Courts  will  not  allow  amendments  which  change  the  parties  to  the 
action,  unless  there  is  something  in  the  record  to  amend  by.  This  is  more  especially  the 
rule  in  relation  to  amendments  cnanging  the  plaintiffs  in  the  action. 

This  suit  was  originally  commenced  before  a  justice  of  the 
peace  of  Kane  county,  on  the  2d  day  of  October,  1849.  The 
summons  issued  by  the  justice,  commanded  the  constable  to  sum- 
mon the  defendant  to  answer  the  complaint  of  S.  M.  More  and 
B.  Connelly,  for  the  use  of  William  Fordham.  There  was  no 
appearance  by  the  defendant  before  the  justice.     The  justice  ren- 
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dered  judgment  against  the  appellant  in  favor  of  S.  M.  More  and 
B,  Connelly,  for  the  nse  of  William  Fordham,  for  the  sum  of 
ninety  dollars.  The  defendant  appealed  to  the  Circuit  Court, 
and  filed  his  appeal  bond  in  proper  form,  payable  to  S.  M.  More, 
and  B.  Connelly,  for  the  use  of  Fordham.  On  the  trial,  in  the 
Kane  Circuit  Court,  March  term,  1850,  the  plaintiffs  and  de- 
fendant appeared,  waived  a  jury,  and  submitted  the  cause  to  the 
Court  for  trial.  The  plaintiffs,  to  maintain  the  issue  on  their 
part,  offered  in  evidence  a  note,  in  the  words  and  figures  follow- 
ing, to  wit : 

"  July  8tk,  1849. 

"  Thirty  days  from  date,  I  promise  to  pay  Morse  &  Connelly, 
or  bearer,  sight  seven  dollars,  and  interest  at  six  per  cent.,  for 
value  received.  W.  A.  Lake." 

Defendant  objected  to  the  note,  because  it  was  not  payable  to 
plaintiffs,  and  showed  no  indebtedness  from  defendant  to  the 
pi  intiflfs.  The  plaintiffs  moved  the  Court  to  amend  the  sum- 
mons of  the  justice,  the  transcript,  and  the  docket  of  the  Circuit 
Court,  by  inserting,  in  lieu  of  the  names  of  S.  M.  More  and  B. 
Connelly,  the  names  of  Simeon  W.  Morse  and  Benjamin  Con- 
nelly. The  Court  allowed  the  amendment.  The  defendant  ob- 
jected thereto,  and  the  original  summons,  the  transcript  of  the 
justice,  and  the  record  of  the  Circuit  Court,  were  severally 
amended,  by  striking  out  the  names  of  S.  M.  More  and  B.  Con- 
nelly, wherever  the  same  appeared,  and  inserting  in  lieu  thereof 
Simeon  W.  Morse  and  Benjamin  Connelly.  The  defendant 
thereupon  refused  to  make  any  further  appearance;  whereupon 
the  Court  proceeded  to  try  the  cause  without  a  jury  ;  and  the 
plaintiff  proved  that  Simeon  W.  Morse  and  Benjamin  Connelly, 
were,  at  the  time  of  the  date  of  the  note  aforesaid,  and  still  are 
partners,  under  the  name  and  style  of  Morse  &  Connelly.  The 
note  was  read  in  evidence.  This  was  all  the  evidence.  The 
Court,  T.  L.  Dickey,  Judge,  found  for  the  plaintiffs  $91  35. 
Plaintiffs  then  remitted  $11  48.  Defendant  then  moved  in 
arrest  of  judgment.  Motion  overruled.  The  assignment  of  er- 
rors questions  the  correctness  of  the  decision,  in  allowing  the 
amendment  to  the  papers,  so  as  to  substitute  new  parties  plain- 
tiffs ;  and  second,  in  trying  the  cause,  after  substitution,  without 
a  jury — the  defendant  not  appearing. 
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Glovek  &  Cook,  for  appellant. 
E.  S.  Leland,  for  appellees. 

Opinion  by  Teeat,  C.  J. : 

In  our  opinion,  the  Circuit  Court  erred  in  allowing  the  amend- 
ment.    It  was,  in  fact,  changing  the  parties  to  the  action,  with- 
out anything  appearing  in  the  case  to  justify  it.      Amendments 
are  always  allowed,  where  there  is  anything  to  amend  by,  and 
injustice  will  not  result  to  the  other  party  {a).     This  was  not  the 
case  of  a  mistake  or  misprision,  which  was  within  the  provisions 
of  the  statute  of  amendments  and  jeofails.    The  common  law  did 
not  permit  amendments  of  this  character,  and  we  have  no  stat- 
ute that  authorizes  them  to  be  made.      The  general  rule  seems 
to  be  well  established,  that  Courts  will  not  allow  amendments 
to  be  made,  which  change  the  parties  to  the  action,  unless  there 
is  something  in  the  record  to  authorize  the  amendment.     And 
especially  is  this  the  rule  in  relation  to  amendments  that  change 
the  plaintiffs  in  the  action.     The  following  authorities  are  direct 
to  the  point,  that  it  is  not  competent  to  change  the  names  of  the 
plaintiffs,  unless  there  is  something  to  amend  by — something  in 
the  record  to  show  that  what  is  sought  by  the  amendment  was 
originally  designed,  but  has  been  omitted  by  mistake  or  mispri- 
sion.    WiUink  m.   Ren  wick,  22  Wendell,  608  ;  Peck  vs.  Sill,  3 
Connecticut,  157 ;    Albers  vs.  Whitney,    1  Story's  Rep,,   310  ; 
Wilson  vs.  Wallace,  8  Sargeant  and  Rawle,  53  ;  Chamberlain 
vs.    Hite,  5  Watts,  373.     In  the  case  of  Maxcy  vs.    Padfield, 
1   Scaramon,  590,  it  was  decided  that  the  Circuit  Court  could 
not  amend  the  papers,  in  an  appeal  from  the  judgment  of  a  jus- 
tice of  the  peace,  by  striking  out  the  name  of  one  of  the  defen- 
dants in  the  Court  below.      If  a  mistake  has  been  made  in  the 
names  of  the  plaintiffs,  and  there  is  nothing  in  the  record  to  au- 
thorize its  correction,  the  only  course  is  to  dismiss  the  suit,  and 
commence    a    fresh  action.      It   would,    perhaps,   be  well  that 
Courts  should  possess  the    power  to  allow  amendments  in  all 
cases,  where  justice  would  be  promoted  thereby;  but  it  cannot 
be  assumed  without  the  authority  of  statute.     The  case  of  Brace 
vs.  Benson,  10  Wendell,  213,  is  not  in  point.      In  that  case,  the 
christian  name  of  one  of  the  plaintiffs  was  allowed  to  be  changed, 
60  as  to  conform  to  a  written  request  for  process,  delivered  to 

(o)    O'Connor  vs.  Mullen,  ante,  57,  note  6 ;  Henckler  vs.  County  Court,  27  111.  R.,  41. 
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the  justice  before  the  process  was  issued.  There  was  something 
to  amend  by.  Nor  is  the  case  of  Shirtliff  vs.  The  People,  2 
Scammon,  7,  in  point.  In  that  case,  the  original  process  clearly 
authorized  the  amendment. 

The  judgment  must  be  reversed,  with  costs. 

Judgment  reversed. 


Warren  H.  Griswold,  for  the  use  of  Alphonzo  Whipple,  plain- 
tiff in  error,  vs.  Joseph  M'Millan,  defendant  in  error. 

Error  to  Du  Page. 


If  an  action  is  brought  in  the  name  of  the  payee,  upon  a  note  given  to  a  party  who  has  been 
declared  a  bankrupt,  under  the  law  of  Congress,  of  1841,  even  thoush  brought  for  the  use  of 
another,  it  will  be  defeated,  if  the  note  was  given  anterior  to  the  filing  of  his  petition  for  a 


discharge. 

Upon  an  affidavit  for  a  continuance  of  the  cause,  owing  to  the  absence  of  the  record  of  the 
proceedings  in  bankruptcy,  it  will  be  presumed  that  the  record  was  sufficient,  if  the  affida- 
vit states  that  it  was  properly  certified. 

This  was  an  action  brought  before  a  justice  of  the  peace,  up- 
on a  promissory  note,  given  by  the  appellee  to  Griswold,  or 
bearer,  for  $22  07,  dated  Lodi,  February  4th,  1834.  The  ap- 
pellant in  this  Court  was  defeated  before  the  justice,  and  ap- 
pealed to  the  Circuit  Court  of  Du  Page  county.  In  the  Circuit 
Court,  a  motion  was  made  for  a  continuance  of  the  cause,  upon 
the  ground  that  a  transcript  of  the  discharge  of  Griswold  in 
bankruptcy,  which  had  been  allowed  by  the  District  Court  of 
the  United  States  for  the  western  district  of  New  York,  had 
been  lost.  The  affidavits  stated  that  a  certified  copy  of  the  pro- 
ceedings had  been  obtained,  &c.  The  appellant,  plaintiff  in  the 
suit,  admitted  the  affidavits,  and  went  to  trial.  He  did  not  offer 
any  other  evidence  than  the  note,  in  support  of  his  action.  The 
Court,  J.  B.  Thomas,  Justice,  presiding,  dismissed  the  action, 
and  gave  the  defendant  a  judgment  for  costs.  The  appellant  in 
the  Circuit  Court  appealed  to  this  Court. 

R.  Y.  M.  Croes,  for  appellant. 

Glover  &  Cook,  for  appellee. 
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Opinion  by  Mr.  Justice  Caton  : 

The  suit  was  brought  by  the  payee,  for  the  use  of  "Whipple, 
against  the  maker  of  a  promissory  note,  dated  at  Lodi,  in  1834. 
Previous  to  the  commencement  of  the  trial,  the  defendant  applied 
for  a  continuance,  and  in  support  of  his  motion  filed  two  afiida- 
vits,  stating,  in  substance,  that  he  had  a  copy  of  a  record,  duly 
certified,  from  the  District  Court  of  the  United  States,  for  the 
western  district  of  IS  ew  York,  from  which  it  appeared,  that  un- 
der the  bankrupt  law  of  1841,  the  plaintifi"  had  filed  his  petition 
in  bankruptcy,  and  was  duly  declared  a  bankrupt  by  that  Court, 
and  discharged  from  his  debts.  The  absence  of  the  record  was 
accounted  for,  and  in  order  to  avoid  a  continuance,  the  plaintiff 
admitted  the  truth  of  the  statements  in  the  affidavits.  The  Cir- 
cuit Court  held  that  the  facts  thus  admitted  constituted  a  defence 
to  the  action,  and  we  think  properly.  In  the  case  of  Talcott  vs. 
Dudley,  4  Scam.,  435,  this  Court  said,  "  that  by  a  decree  of 
bankruptcy  the  assignee  succeeded  immediately  to  all  the  rights 
and  interests  of  the  bankrupt,  to  just  the  same  extent  that  the 
bankrupt  himself  had  them,  subject  to  and  affected  by  all  the 
equities,  liens  and  incumbrances  existing  against  them  in  the 
hands  of  the  bankrupt "  {a).  And  he  not  only  succeeds  to  all  his 
rights,  but  also  to  the  legal  title  to  those  rights.  By  the  opera- 
tion of  the  bankrupt  law,  and  of  the  decree,  the  assignee  became 
vested  with  the  legal  title  to  this  note  as  effectually  as  he  could 
have  been  by  an  indorsement  by  the  payee.  But  it  was  sug- 
gested upon  the  argument  that  this  note  may  actually  have  been 
bona  fide  passed  to  Whipple,  before  the  bankruptcy,  and  was 
neglected  to  be  indorsed ;  but  in  the  absence  of  proof,  this  sug- 
gestion is  entitled  to  no  more  consideration  than  another,  that 
the  bankrupt  may  have  forgotten  to  pass  the  note  over  to  his 
assignee,  or  to  schedule  it,  and  is  now  trying  to  collect  it  for  his 
own  benefit.  If  Whipple  had  an  equitable  interest  in  the  note, 
at  the  time  of  the  bankruptcy,  there  is  no  doubt  the  law  would 
protect  that  interest  in  some  way ;  but  in  the  absence  of  all 
proof,  the  presumption  of  law  is,  that  the  equitable  interest  is 
united  with  and  follows  the  legal  title;  and  there  is  nothing  to 
destroy  that  legal  presumption  here. 

There  was  a  preliminary  objection  taken  to  the  sufficiency  of 
the  affidavits,  for  the  reason  that  they  do  not  state  that  the  cer- 
tified copy  was  under  the  seal  of  the  Court,     The  statement  in 

(o)  Vairia  vs.  Edmonson,  4  Gil.  R.,  124. 
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Farnsworth's   affidavit  is,  that  it  was    "  properly  cei'tified  to." 
That  is  sufficient.     It  could  not  have  been  properly  certified, 
unless  it  contained  every  requisite  to  give  it  authenticity. 
The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 


The  Trustees  of  the   Illinois   and  Michigan  Canal,  appel- 
lants, vs.  Elizabeth  Dewes  and  others,  appellees. 

Appeal  froiin   Cook. 

The  Legislature,  in  1837,  authorized  the  canal  commissioners  to  construct  a  canal  basin  at 
the  confluence  of  the  two  branches  of  the  Chicago  river,  and  directed  them  to  appropriate 
block  fourteen,  in  Chicago,  for  the  purpose,  and  to  permit  the  owners  thereof  to  receive  block 
seven — the  property  of  the  canal — in  payment,  at  its  appraised  value.  In  1843,  an  act  was 
passed,  granting  the  canal  and  canal  properly  to  trustees,  who  were  required  to  proceed  and 
complete  the  canal,  and  sell  the  canal  lands  and  lots.  In  March,  1845,  another  act  was 
passed,  directing  the  trustees  to  proceed  forthwith  and  perfect  the  appropriation  of  block 
fourteen,  and  the  appraisal  and  exchange  of  block  seven,  as  required  by  the  act  of  1837. 
In  June,  1K45,  the  canal  and  the  property  belonging  to  it,  passed  into  the  hands  of  the 
trustees.  They  refused  to  appropriate  block  fourteen,  and  advertised  block  seven  for  sale. 
Held,  that  the  owners  of  block  fotirteeu  could  not,  by  bill  in  equity,  compel  the  trustees  to 
.take  that  block,  for  the  purposes  of  the  canal,  and  have  block  seven  appraised  and  ex- 
changed therefor. 

This  cause  was  heard  at  the  May  term,  1850,  of  the  Cook 
Circuit  Court,  before  H.  T.  Dickey,  Judge.  The  facts  of  the 
case  are  sufficiently  set  forth  in  the  opinion  of  the  Court. 

J.  M.  "Wilson  and  I.  N.  Arnold,  for  appellants. 

J.  H.  Collins  and  G.  Goodrich,  for  appellees. 

Opinion  by  Treat,  C.  J. : 

The  seventh  and  eighth  sections  of  "An  act  to  provide  for 
the  sale  of  certain  canal  lands,  and  for  other  purposes,"  appro- 
ved July  21st,  1837,  are  as  follows  : 

"  Sec.  7.  The  canal  commissioners  are  authorized  to  enlarge 
the  natural  basin,  at  the  confluence  of  the  north  and  south 
branches  of  the  Chicago  river,  so  as  to  render  the  same  as  useful 
and  convenient  as  possible  ;  and  block  number  seven,  of  the  canal 
lots,  in  the  city  of  Chicago,  shall  be  reserved  from  sale,  for  the 
purpose  of  excliauging  the   same   for  block  number  fourteen, 
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which  will  be  required  to  be  removed  in  the  enlargement  of  the 
basin  ;  and  the  said  commissioners  are  hereby  required  to  cause 
the  aforesaid  block  number  fourteen  to  be  appropriated  for  the 
purpose  aforesaid,  and  to  proceed  to  obtain  the  title  to  the  same 
in  the  manner  provided  by  law  for  obtaining  lands  or  materials 
for  the  use  of  the  canal, 

"Sec.  8.  When  the  board  of  appraisement  shall  appraise  the 
said  block  fourteen,  they  shall  also  appraise  the  aforesaid  block 
seven  ;  and  if  the  owners  of  block  fourteen  will  take  in  exchange 
for  the  same  block  seven,  at  the  appraisement  thereof,  the  canal 
commissioners  are  authorized  to  make  the  exchange,  taking  from 
the  said  owners  a  sufficient  conveyance  for  said  block  to  the 
state,  and  giving  to  such  owners  a  certificate  of  purchase  for 
block  seven,  stating  therein  the  facts  of  the  transaction  ;  and  if 
block  seven  shall  be  appraised  to  more  than  block  fourteen,  the 
said  owners  shall  be  required  to  pay  the  difference  in  a  reason- 
able time,  to  be  fixed  by  the  canal  commissioners  ;  and  upon  such 
payment  being  made,  the  said  owners  shall  be  entitled  to  a  pat- 
ent for  the  same ;  but  if  the  said  block  shall  be  valued  to  less 
than  block  fourteen,  or  the  same  sum,  they  shall  be  entitled  to  a 
patent,  upon  executing  the  conveyance  aforesaid.  If  the  differ- 
ence in  value  shall  be  in  favor  of  the  said  owners,  the  canal  com- 
missioners shall  pay  the  same  out  of  the  canal  fund  ;  but  if  no 
such  arrangement  is  made  as  herein  contemplated,  the  aforesaid 
block  fourteen  shall,  nevertheless,  be  obtained  and  appropriated, 
as  herein  provided,  and  block  number  seven  shall  be  subject  to 
sale  as  other  lots  in  Chicago  now  are." 

By  the  provisions  of  the  "  Act  to  provide  for  the  completion 
of  the  Illinois  and  Michigan  canal,  and  for  the  payment  of  the 
canal  debt,"  approved  February  21st,  1843,  the  canal  and  all 
the  unsold  lands  and  lots  belonging  to  the  canal  fund,  were  irrev- 
ocably granted  to  the  trustees  of  the  Illinois  and  Michigan  ca- 
nal, as  security  for  the  loan  authorized  by  that  act,  for  the  pur- 
pose of  completing  the  canal.  The  eighth  section  of  the  act 
declares,  that  the  board  of  trustees  "  shall  possess  all  the  powers 
and  perform  all  the  duties  conferred  upon  the  board  of  commis- 
sioners of  the  Illinois  and  Michigan  canal."  The  thirteenth  sec- 
tion provides,  that  "  the  said  board  of  trustees,  when  appointed, 
are  hereby  authorized  to  take  possession  of  the  said  canal,  pro- 
T5 
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perty  and  assets,  granted  to  them  by  this  act,  and  proceed  to 
complete  the  same.  They  are  hereby  authorized  to  make  such 
changes  and  alterations  of  the  original  plan  of  said  canal  as  they 
may  deem  advisable,  without  reducing  its  present  capacity,  or 
materially  changing  its  present  location,  having  due  regard  to 
economy,  permanency  of  the  work,  and  an  adequate  supply  of 
water  for  all  seasons."  By  the  same  section,  the  trustees  are 
required,  after  the  completion  of  the  canal,  to  sell  all  the  lands, 
lots  and  water  power  granted  to  them  by  the  act.  The  eighteenth 
section  repeals  so  much  of  the  former  laws,  in  relation  to  the  ca- 
nal, as  conflicts  with  the  provisions  of  this  act. 

The  seventh  section  of  the  "  Act  to  drain  a  marsh  in  Gross 
Point  precinct,  in  Cook  county,  and  for  other  purposes,"  ap- 
proved March  3d,  1845,  is  as  follows :  "  The  seventh  section 
of '  An  act  to  provide  for  the  sale  of  certain  canal  lands,  and  for 
other  purposes,'  approved  July  twenty-flrst,  one  thousand  eight 
hundred  and  thirty-seven,  is  hereby  so  amended  as  to  authorize 
the  trustees,  who  may  be  appointed  in  pursuance  of  an  act  to 
provide  for  the  completion  of  the  Illinois  and  Michigan  canal, 
and  the  payment  of  the  canal  debt,  approved  February  twenty- 
first,  one  thousand  eight  hundred  and  forty-three,  to  cause  block 
number  fifteen,  in  the  original  town  of  Chicago,  to  be  appro- 
priated, if  they  shall  think  proper,  for  the  same  purpose  as  is 
block  fourteen  of  said  city,  by  virtue  of  said  first  mentioned  sec- 
tion. And  the  said  commissioners  or  trustees  shall  proceed 
forthw^ith  to  perfect  the  exchange  of  block  fourteen  aforesaid, 
for  block  seven,  as  contemplated  by  the  said  act,  to  which  this 
section  is  an  amendment ;  and  also,  in  like  manner,  under  the 
provisions  of  said  act,  to  obtain  the  title  to  said  block  fifteen." 

The  canal  property  was  conveyed  to  the  trustees,  on  the  26th 
day  of  June,  1845. 

In  September,  1848,  Dewes  and  others  filed  a  bill  in  chancery 
against  the  trustees  of  the  Illinois  and  Michig  n  canal,  alleging, 
in  substance,  that  they  were  the  owners  of  block  fourteen,  refer- 
red to  in  the  foregoing  acts,  and  were  ready  and  willing  to  ex- 
change the  same  for  block  seven,  as  contemplated  by  those  acts  ; 
that  the  trustees  had  refused  to  comply  with  the  provisions  of 
said  acts,  and  had  advertised  block  seven  for  sale,  with  the  de- 
sign of  disposing  of  the  same.  The  bill  prayed  that  the  trustees 
might  be  enjoined  from  selling  block  seven,  and  compelled  to 
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cause  blocks  fourteen  and  seven  to  be  appraised  and  exchanged, 
in  the  manner  prescribed  by  the  act  of  1837. 

The  Court  overruled  a  demurrer  to  the  bill,  and,  on  the  fail- 
ure of  the  defendants  to  answer,  entered  a  decree  against  the 
trustees,  in  accordance  with  the  prayer  of  the  complainants. 
To  reverse  that  decree,  the  trustees  have  prosecuted  an  appeal 
to  this  Court. 

We  are  not  aware  of  any  principle  of  equity  jurisprudence, 
upon  which  this  bill  can  be  sustained.  This  is  not  a  suit  to  com- 
pel the  specific  execution  of  a  contract;  for  no  contract  was 
ever  made  between  the  state  and  the  complainants,  respecting 
the  lots  in  question.  The  complainants  never  made  any  propo- 
sition for  the  sale  or  exchange  of  the  lots,  that  was  acceded  to 
on  the  part  of  the  state.  Nor  have  they  accepted  any  proposi- 
tion made  to  them  by  the  state.  There  is  not  the  slightest  pre- 
tence for  insisting  that  there  has  been  any  contract,  express  or 
implied,  which  a  Court  of  Equity  can  be  called  on  to  enforce. 
The  complainants  have  acquired  no  subsisting  interest,  legal  or 
equitable,  in  block  seven.  The  complete  title  to  that  block  is 
in  the  trustees.  The  complainants  are  still  the  absolute  owners 
of  block  fourteen,  with  full  power  to  dispose  of  it  ae  they  please. 
Their  title  has  not  been  divested,  either  by  their  own  voluntary 
act,  or  by  virtue  of  any  proceedings  instituted  for  that  purpose, 
by  the  state,  or  those  charged  with  the  prosecution  and  man- 
agement of  the  canal.  They  have  not,  in  any  manner,  been  dis- 
turbed in  the  enjoyment  of  their  property,  or  prevented  from 
improving  or  selling  the  same.  It  is  true,  the  block  may  some 
day  be  taken  for  public  purposes.  And  so  may  the  property  of 
any  other  individuals.  But,  until  proceedings  are  had  with  the 
view  of  appropriating  the  block  for  the  purposes  of  the  canal, 
the  complainants  can  have  no  just  cause  for  complaint.  It  will 
then  be  in  time  for  them  to  invoke  the  aid  of  the  Courts  for  the 
protection  of  their  rights,  if  the  same  are  in  danger  of  being  inva- 
ded or  disregarded.  The  block  may  never  be  appropriated. 
But,  if  it  shall  be,  the  complainants  will  be  entitled  to  recover  a 
just  compensation — a  compensation  that  will  embrace  the  full 
value  of  the  ground,  at  the  time  it  is  taken,  together  with  the 
improvements  thereon,  without  reference  to  the  time  the  same 
were  erected. 
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The  act  of  the  21st  of  July,  1837,  was  not  an  appropria- 
tion of  block  fourteen,  but  simply  a  declaration  on  the  part  of 
the  Legislature,  that  it  would  be  required  in  the  construction  of 
the  canal  basin,  and  a  direction  to  the  canal  commissioners  to 
have  it  condemned  for  the  purposes  of  the  canal.  The  act  was 
altogether  executory  in  its  character.  It  contemplated  the  ta- 
king of  the  block  at  some  future  day.  It  vested  no  rights  in  the 
complainants.  It  neither  divested  their  title,  nor  affected  their 
existing  rights.  It  was  then,  and  still  is,  in  the  power  of  the 
Legislature,  at  least  with  the  acsent  of  the  trustees,  to  repeal  or 
modify  the  provisions  of  the  act.  The  act  conferred  no  autho- 
rity on  the  complainants  to  appeal  to  a  Court  of  Equity,  to  com- 
pel the  commissioners  to  proceed  and  execute  the  will  of  the 
Legislature.  The  commissioners  were  responsible  to  the  state, 
and  not  to  the  complainants,  for  any  failure  to  discharge  the  du- 
ties imposed  by  that  act.  The  state  alone  could  compel  them 
to  comply  with  the  requisitions  of  the  law.  The  complainants 
had  no  such  interest  in  the  contemplated  arrangement,  as  would 
authorize  them  to  insist  that  the  commissioners  should  carry  it 
into  effect.  Even  if  the  provisions  of  the  acts  of  1837  and  1845 
are  obligatory  on  the  trustees,  the  case  is  in  no  respect  altered. 
The  complainants  have  no  greater  rights  against  the  trustees 
than  they  had  against  the  commissioners. 

Nor  did  those  acts  vest  in  the  complainants  any  present  inter- 
est in  block  seven,  which  gives  them  the  right  to  insist  that  the 
canal  basin  shall  be  constructed,  and  the  blocks  exchanged.  The 
most  that  they  could  possibly  claim,  under  the  provisions  of  those 
acts,  would  be  the  right,  upon  the  appropriation  of  block  four- 
teen, to  receive  block  seven  in  payment  at  its  appraised  value. 
But  that  right  was  not  attached.  Their  block  has  not  been  taken, 
and  never  may  be.  The  basin  has  not  been  constructed,  and 
perhaps  never  will  be.  Their  claim  to  block  seven  was  altoge- 
ther contingent,  depending  entirely  on  the  previous  appropria- 
tion of  block  fourteen.  The  taking  of  the  latter  block  was  to 
be  a  precedent  act.  It  was  to  be  first  appropriated  for  the  pur- 
pose of  constructing  the  canal  basin,  before  the  complainants 
could  occupy  a  position  to  compel,  if  at  all,  an  exchange  of  the 
property,  as  contemplated  by  the  Legislature.  Having  no  pre- 
sent interest  in  block  seven,  the  complainants  have  no  right  to 
call  upon  a  Court  of  Equity  to  interfere  and  prevent  the  sale. 
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If  the  trustees  have  no  discretion  in  the  matter,  and  are  proceed- 
ing in  violation  of  their  duties,  the  state  alone  can  complain  of 
their  conduct.  The  law  must  be  vindicated  by  the  state,  whose 
interests  are  affected,  and  whose  directions  are  disregarded ; 
and  not  bj  individuals,  who  may  have  a  fancied  or  contingent, 
but  not  a  real  or  subsisting  interest  in  the  question.  It  is  purely 
a  matter  between  the  state  and  the  trustees,  to  be  settled  and 
adjusted  exclusively  by  them. 

We  have  not  considered  it  necessary  to  examine  or  discuss 
the  question,  whether  the  arrangement  designed  by  the  act  of 
1837  is  binding  on  the  trustees.  It  is  enough  that  the  complain- 
ants have  not,  in  our  opinion,  showed  themselves  to  be  interested 
in  its  decision. 

The  decree  of  the  Circuit  Court  will  be  reversed,  with  costs, 
and  the  bill  dismissed. 

Decree  reversed. 


"William  W.  Pickering,  plaintiff  in  error,  vs.    Fletcher  Mis- 
ner and  William  L.  F.  Jones,  defendants  in  error. 

Error  to  Kendall. 

The  statute,  which  allows  the  parties  in  trials  commenced  hefore  justices  of  the  peace  to  avail 
themselves  of  the  oath  of  the  adverse  parties,  is  in  derogation  of  the  principles  of  the 
common  law,  and  must  he  construed  to  embrace  only  such  cases  as  are  within  both  the  letter 
and  spirit  of  its  provisions. 

If  the  party  to  whom  the  oath  is  referred  declines  to  be  sworn  as  a  witness,  or  refuses  to  tes- 
tify when  sworn,  the  opposite  party  may  then  become  a  witness  in  his  own  behalf  and 
testify  in  relation  to  the  mafter  in  que  stion.  But  if  the  party  first  called  is  sworn,  and  tes- 
tifies in  good  faith,  the  object  of  the  statute  is  answered;  and  the  party  claiming  the  bene- 
fit of  the  statutory  provision,  is  not  permitted  to  become  a  witness  for  himself. 

If  a  party  to  the  suit  is  sworn,  he  is  bound  to  testify  fairly  and  fully,  so  far  as  he  may  be  in- 
terrogated. If  he  manifests  a  disposition  to  conceal  or  withhold  the  truth,  does  not  give 
explicit  answers,  or  deprives  the  party  calling  him  of  the  benefit  of  the  facts  within  his 
knowledge,  the  Court  may  hold  that  he  refuses  to  testify,  and  allow  the  other  party  to  be- 
come a  witness  {a). 

In  such  a  case,  the  bill  of  exceptions  should  state  this  as  the  reason  for  permitting  the  other 
party  to  become  a  witness,  or  set  forth  all  the  facts,  so  that  this  Court  may  determine 
whether  the  decision  of  the  Circuit  Court  was  correct. 

This  was  an  appeal  from  a  judgment  rendered  by  a  justice  of 
the  peace,  to  the  Circuit  Court  of  Kendall  county.  The  cause 
was  heard  in  the  Circuit  Court,  before  Caton,  Justice,  who  ren- 
dered a  judgment  for  the  present  defendants,  for  $38  78.  The 
points  presented  by  the  assigment  of  errors,  are  stated  in  the 

(a)  Parties  can  testify.    Laws,  1867,  p.  183. 
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opinion  of  the  Court,  which  contains  all  the  facts  necessary  to  a 
full  understanding  of  the  case.  The  defendant  below  brings 
the  cause  to  this  Court. 

S.  W.  Randall,  for  plaintifi'  in  error. 

T.  L.  Dickey,  for  defendants  in  error. 

Opinion  by  Treat,  C.  J. : 

This  case  originated  before  a  justice  of  the  peace,  and  was 
taken  by  appeal  to  the  Circuit  Court.  On  the  trial  in  the  latter 
Court,  one  of  the  plaintiffs  made  oath  that  he  knew  of  no  wit- 
ness, except  the  defendant  or  himself,  by  whom  he  could  prove 
that  a  certain  note,  made  by  the  defendant  to  the  plaintiffs,  was 
credited  to  the  defendant  in  a  settlement  had  between  them. 
The  defendant  was  thereupon  sworn  as  a  witness,  and  testified 
that  he  did  not  recollect  that  the  amount  of  the  note  was  cred- 
ited to  him  in  the  settlement.  The  Court  then,  against  the  ob- 
jection of  the  defendant,  allowed  one  of  the  plaintiffs  to  be  sworn 
as  a  witness,  who  testified  that  the  defendant  was  credited  with 
the  note  in  the  settlement  between  them.  He  was  also  permit- 
ted to  testify  respecting  another  matter  than  the  one  mentioned 
in  the  preliminary  oath.  That  decision  is  assigned  for  error. 
The  statute  provides,  that  "  in  all  trials  before  justices  of  the 
peace,  when  either  party  may  not  have  a  witness  or  other  legal 
testimony,  to  establish  his  or  her  demand,  discount  or  set-off,  the 
party  claiming  such  demand,  discount  or  set-off,  may  be  permit- 
ted to  prove  the  same  by  the  testimony  of  the  adverse  party; 
and  if  such  adverse  party  shall  not  appear  at  the  time  of  trial, 
or  shall  refuse  to  be  sworn,  or  to  testify,  then  the  party  claim- 
ing the  same  shall  be  permitted  to  prove  his  or  her  demand,  dis- 
count or  set-off,  by  his  or  her  own  oath ;  Provided^  that  such 
party  claiming  the  benefit  of  his  own  oath,  or  that  of  the  adverse 
party,  shall  first  make  oath  that  he  has  a  demand,  discount  or 
set-off,  in  said  cause,  and  that  he  knows  of  no  witness  bv  whom 
he  can  prove  the  same,  except  by  his  own  oath  or  that  of  the 
adverse  party ;  Provided  further^  that  no  person  shall  be  allow- 
ed to  prove  his  demand,  discount  or  set-off,  unless  the  adverse 
party  be  present,  or  shall  have  been  notified  thereof;  and  for 
which  purpose,  the  justice   may  continue  such  cause  for  such 
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time  as  may  be  necessary."  R.  S.,  ch.  59,  sec.  39.  It  further 
declares  that  the  parties  shall  have  the  benefit  of  the  foregoing 
section,  in  the  trial  of  appeals  in  the  Circuit  Court.  R.  S,,  ch. 
59,  sec.  69.  This  chapter  is  .in  derogation  of  the  principles  of 
the  common  law,  and  must  be  construed  to  embrace  only  such 
cases  as  are  within  both  the  letter  and  spirit  of  its  provisions.  It 
enables  a  party  making  the  preliminary  oath,  to  call  upon  his 
adversary  to  testify  as  a  witness  respecting  the  particular  matter 
in  issue  between  them  ;  and  in  case  his  adversary  declines  to  be 
sworn  as  a  witness,  or  if  sworn  as  such,  refuses  to  give  testimo- 
ny, he  may  become  a  witness  in  his  own  behalf,  and  testify  in 
relation  to  the  matter  in  question.  If  the  adverse  party  submits 
to  be  sworn  and  testify,  the  object  of  the  statute  is  answered, 
whether  the  testimony  he  gives  may  be  beneficial  to  the  other 
party  or  not.  The  party  claiming  the  benefit  of  the  statutory 
provision  is  not  permitted  to  become  a  witness  for  himself,  unless 
his  adversary  declines  to  be  sworn,  or  if  sworn,  refuses  to  give 
testimony  as  a  witness.  If,  however,  the  adverse  party  elects  to 
become  a  witness,  he  is  bound  to  testify  fairly  and  fully,  so  far 
as  he  may  be  interrogated.  If  he  manifests  a  disposition  to  con- 
ceal or  withhold  the  truth,  or  intentionally  avoids  giving  direct 
and  explicit  answers  to  the  inquiries  of  the  other  party,  and 
thereby  deprives  such  party  of  the  benefit  of  the  facts  within  his 
knowledge,  the  Court  may  properly  hold,  within  the  intent  of 
the  statute,  that  he  refuses  to  testify,  and  allow  the  other  party 
to  become  a  witness.  In  such  case,  the  bill  of  exceptions  should 
state  this  as  the  reason  for  permitting  the  other  party  to  become 
a  witness,  or  the  whole  of  the  facts  should  be  set  forth,  so  that 
this  Court  may  determine  whether  the  decision  was  correct.  In 
the  present  case,  the  defendant  submitted  to  be  sworn  as  a  wit- 
ness, and  the  bill  of  exceptions  does  not  authorize  the  conclusion 
that  he  refused  to  state  any  of  the  facts  within  his  knowledge 
relating  to  the  transaction  in  question.  In  our  opinion,  the 
Court  erred  in  allowing  the  plaintiff  to  be  introduced  as  a  wit- 
ness. If  properly  admitted  as  a  witness,  there  was  error  in  per- 
mitting him  to  testify  about  a  matter  not  referred  to  in  the  pre- 
liminary oath. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs, 
and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 
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William  H.  W.  Cushman,  appellant,  vs.  Joseph  O.  Glover  and 

Burton  C.  Cook,  appellees. 

Appeal  from  La  Salle. 

If  two  agents  are  appointed  by  separate  instruments,  with  equal  authority  to  act  for  the  prin- 
cipal, the  right  is  not  exclusive  in  either,  but  is  equivalent  in  both,  and  any  act  done  by 
either,  within  the  scope  of  his  authority,  will  conclude  the  other. 

A  second  power  to  one  of  two  agents,  unless  such  intention  is  expressed  in  the  subse- 
quent power,  does  not  take  away  the  authority  of  the  other.  And  where  one  disposed  of  a 
promissory  note,  the^property  of  his  principal,  the  other  was  precluded  from  making  any 
different  disposition  thereof.  And  the  agent  having  the  note  in  his  possession,  was  bound 
to  relinquish  it  to  the  person  who  had  purchased  from  the  other  agent. 

This  was  an  action  of  trover,  for  a  promissory  note,  com- 
menced by  appellees  against  appellant,  before  a  justice  of  the 
peace.  The  note  was  executed  by  J.  Y.  A.  Hoes  to  the  appel- 
lees, for  $75,  payable  27th  February,  1850.  The  justice  ren- 
dered a  judgment  in  favor  of  the  appellees,  and  the  appellant  took 
the  case  to  the  Circuit  Court.  The  cause  was  heard  before  T. 
L.  Dickey,  Judge,  and  a  jury,  at  May  term,  1850,  when  the  ap- 
pellees again  obtained  judgment  for  the  amount  of  the  note  and 
costs ;  thereupon  the  cause  was  brought  to  this  Court  by  Cush- 
man, the  appellant.  On  the  trial  in  the  Circuit  Court,  it  ap- 
peared that  one  Isaac  H.  Fredenburgh,  on  the  8th  of  March, 
1849,  while  preparing  to  go  to  California,  gave  the  appellant  a 
power  of  attorney,  for  him,  and  in  his  name,  and  for  his  use  and 
benefit,  to  ask,  demand,  sue  for,  recover  and  receive,  from  the 
county  authorities  of  La  Salle  county,  the  sum  of  $500,  receiv- 
ed by  them  of  one  William  Simmons,  about  the  month  of  June, 
A.  D.  1837,  growing  out  of  a  ferry  privilege  across  Fox  and  Il- 
linois rivers,  with  interest  thereon,  or  from  any  other  persons  lia- 
ble to  pay  the  same ;  and  to  use  and  take  all  such  means  as  the 
agent  might  think  advisable,  in  law  or  otherwise,  to  recover  the 
same ;  or  to  compound  or  arbitrate  the  same ;  and  to  do  all 
lawful  acts,  &c.,  and  grant  all  releases,  (fee,  in  relation  thereto, 
promising  to  ratify,  &c.  That  said  Isaac  H.  Fredenburgh,  on  the 
3d  day«of  April,  1849,  gave  to  John  Fredenburgh  a  power  of 
attorney,  for  him,  and  in  his  name,  &c.,  for  his  use,  &c.,  to  ask, 
demand,  sue  for,  recover  and  receive,  of  any  and  all  persons, 
all  such  sums  of  money,  debts,  &c.,  as  are  due  and  owing  to  him, 
I.  H.  Fredenburgh,  and  to  have,  use  and  take  all  lawful  means 
to  recover  the  same,  &c. ;  also,  to  make  all  contracts  and  agree- 
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ments  relative  to  the  ferry  in  the  town  of  Ottawa,  belonging  to 
him,  which  his  said  attorney  might  think  necessary,  and  to  do 
all  things  to  protect  his  riglits,  &c.,  in  the  said  ferry,  and  gene- 
rally to  do  all  acts  relative  to  his  personal  property,  which  he 
might  or  could  do,  if  he  were  personally  present.  That  shortly 
afterwards  said  I.  H.  Fredenburgh  left  fcr  California,  where  he 
now  is.  That  for  six  months  prior  to  the  making  of  said  pow- 
ers, the  appellees,  attorneys  at  law,  were  acting  for  him,  in  try- 
ing to  secure  and  collect  the  said  claim,  in  relation  to  said  fer- 
ry, and  that  after  he  left  they  still  conducted  the  business ;  that 
after  much  trouble,  they  compounded  this  claim,  by  taking  the 
note  in  controversy,  declaring  to  the  maker  of  it  that  twenty- 
five  dollars  of  it  belonged  to  them,  as  a  fee  for  their  services, 
and  that  the  residue  belonged  to  I.  H.  Fredenburgh,  and  that 
said  note  was  given  to  the  said  appellees.  That  in  the  month 
of  February,  1850,  said  note  was  in  the  possession  of  the  appel- 
lees. It  was  proved  that  the  note  in  controversy  was  worth 
$Y5.  Defendant  waived  proof  of  a  demand  upon  him  for  the 
note,  before  the  action  was  commenced.  Appellant  also  oifered 
in  proof  a  power  of  attorney  from  I.  H.  Fredenburgh,  executed 
in  California,  dated  29th  November,  1849,  giving  him  full  gene- 
ral power  to  act  as  his  agent,  &c.  It  was  further  proved,  that 
John  Fredenburgh,  on  the  27th  of  February,  1850,  executed  to 
appellees  an  assignment  and  transfer  of  said  note,  for  a  valuable 
consideration. 

E.  S.  Leland,  for  appellant. 
The  Appellees,  for  themselves. 

Opinion  by  Treat,  C.  J. : 

The  plaintiffs  were  clearly  entitled  to  recover  the  amount  of 
the  note  from  the  defendant.  By  the  purchase  from  John  Fred- 
enburgh, they  acquired  the  whole  interest  in  the  note,  both  legal 
and  equitable.  The  general  power  of  attorney  to  John  Freden- 
burgh fully  authorized  him  to  dispose  of  the  note  to  the  plaintiffs. 
It  is  true,  that  power  of  attorney  did  not  revoke  the  authority 
previously  conferred  on  the  defendant.  Both  were  then  the 
agents  of  Isaac  H.  Fredenburgh,  with  full  authority  to  act  for 
76 


602  OTTAWA. 


Cushman  vs.  Glover  et  cd. 


him  respecting  the  particular  subject  matter.  The  authority- 
was  no  longer  exclusive  in  the  defendant,  but  was  equivalent  in 
both,  and  subject  to  be  exercised  by  either.  Any  act  done  by 
either  of  them,  within  the  scope  of  his  authority,  would  conclude 
the  other.  Nor  did  the  second  power  of  attorney  to  the  defen- 
dant take  away  the  authority  of  John  Fredenburgh.  It  confer- 
red no  new  or  additional  authority  on  the  defendant,  in  relation 
to  this  particular  transaction.  Both  were  still  the  agents  of 
Isaac  H.  Fredenburgh,  with  full  power  to  act  in  this  matter. 
Each  was  authorized,  by  the  terms  of  his  instructions,  to  make 
such  disposition  of  the  note  as  he  should  deem  best  for  the  inter- 
ests of  his  principal.  It  appears  that  John  Fredenburgh  sold 
the  note  to  the  plaintiffs,  and,  as  the  sale  was  binding  on  the 
principal,  the  defendant  was  thereby  precluded  from  making  any 
other  disposition  of  it.  The  power  of  both  over  the  note  was 
then  exhausted.  Their  principal  had  no  longer  any  interest  in 
the  note,  to  be  protected  or  disposed  of  by  them.  The  sale  was 
as  binding  on  the  defendant,  as  if  it  had  been  effected  by  him. 
There  was  nothing  left  for  him  to  do,  but  to  deliver  the  note  to 
the  plaintiffs.  Admitting  that  he  first  acquired  the  possession 
of  the  note,  with  the  assent  of  the  plaintiffs — and  the  presump- 
tion from  the  whole  case  is  that  he  did — he  was,  nevertheless, 
bound  to  restore  it  on  the  purchase  by  them.  It  was  not  shown 
that  he  had  acquired  any  interest  in  the  note,  or  done  any  act 
respecting  it,  which  would  have  justified  him  in  retaining  it,  as 
against  Isaac  H.  Fredenburgh.  If  he  could  not  lawfully  with- 
hold it  from  his  principal,  he  certainly  could  not  from  the  plain- 
tiffs, who  had  succeeded  to  all  of  the  rights  of  the  principal. 

The  judgment  of   the    Circuit  Court  will  be  affirmed,   with 
costg. 

Judgment  affirmed. 
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The    Trustees  of    Schools,    plaintiffs   in   error,   vs.   John    S. 
Wright  et  al.,  defendants  in  error. 

Error  to  La  Salle. 

An  implied  lien  on  land  for  the  payment  of  the  purchase  money,  must,  as  against  third  per- 
sons, be  enforced  by  the  vendor  within  a  reasonable  time,  after  his  right  to  do  so  attach- 
es (a). 

In  1835  the  school  commissioner  sold  lands  to  A,  and  received  his  notes  with  B  and  C  as 
sureties,  for  the  payment  of  the  price,  and  gave  him  a  certificate  of  purchase,  but  failed  to 
take  a  mortgage  on  the  premises  as  required  by  statute.  In  1836,  A  sold  the  lands  toD; 
and  in  1837  D  sold  the  same  to  E,  F  aad  G.  Patents  were  issued  to  A  in  1838.  In  1845  the 
trustees  of  schools  filed  a  bill  in  chancery,  to  subject  the  land  to  sale  for  the  payment  of  the 
original  purchase  money,  which  became  due  in  1838.  Held,  that  the  application  came  too 
late. 

This  cause  was  heard  and  decided  by  Caton,  Judge,  at  the 
April  term,  1847.  The  facts  of  the  case  will  appear  in  the  opin- 
ion of  the  Court. 

A.  Hoes  and  H.  G.  Cotton,  for  the  plaintiffs  in  error, 

J.  H.  Collins,  for  the  defendants  in  error. 

Opinion  by  Treat,  C.  J. : 

This  was  a  bill  in  chancery,  filed  in  October,  1845,  by  the 
trustees  of  schools  in  township  thirty-three  north,  of  range  five 
east,  in  La  Salle  county,  against  John  T.  Temple,  William  Sal- 
tonstall,  Royal  Stewart,  Grant  Goodrich,  John  S.  Wright,  Amasa 
Wright,  Hosea  Webster  and  Frederick  Deming,  The  bill 
alledged,  that  on  the  first  of  May,  1835,  the  school  commissioner 
of  La  Salle  county,  in  pursuance  of  the  petition  of  the  inhabi- 
tants of  the  township,  sold  section  sixteen  at  public  auction,  on 
a  credit  of  one,  two  and  three  years  ;  and  that  Temple  became 
the  purchaser  of  five  hundred  and  twenty  acres  thereof,  for  the 
aggregate  sum  of  $3,104  40 ;  that,  on  the  same  day.  Temple 
made  to  the  commissioner  three  promissory  notes,  with  Stewart 
and  Goodrich  as  sureties,  for  $1,034  80  each,  payable,  res- 
pectively, in  one,  two  and  three  years  from  date  ;  and  the  com- 
missioner executed  and  delivered  to  Temple  a  certificate  of  pur- 
chase, in  these  words :  "  County  of  La  Salle,  1st  of  May,  1835. 
This  is  to  certify,  that  Dr.  J.  T.  Temple  did,  on  the  1st  of  May, 
1835,  purchase  at  public  auction,  lots  one,  two,  three,  four,  six, 
seven,  eight,  ten,  eleven  and  twelve,  being  part  of  section  six- 

(o)  Connover  v.  Warren,  1  Gil.  R.,  502,  and  notes ;  Trustees,  Ac,  v.  Wright,  12  111.  R.,  432. 
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teen,  in  township  thirty-three  north,  of  range  five  east  of  the 
third  principal  meridian,  and  containing  five  hundred  and  twenty 
acres,  for   the   sum  of  $3,104  40,  for  which  said  Temple  has 
given   his   obligations,  in    compliance  with    the  advertisement, 
David  Letts,  commissioner  of  school  lands  for  La  Salle  county." 
That,  on  the  9th  of  June,  1835,  the  commissioner  reported  an 
account  of  the  sales  to   the    County  Commissioners'  Court,  in 
which  he  stated  generally,  that  he  had  received  the  notes  of  the 
purchasers,  with  personal  security  ;    that  no  mortgage  was  ever 
executed   by   Temple,  to  secure  the  payment  of  the  purchase 
money  ;  that  the  notes  were  handed  over  to  the  treasurer  of  the 
township,  and  are  still  in  his  hands,  as  the  property  of  the  town- 
ship, the  greater  portion  thereof  remaining  unpaid  :  that,  in  May, 
1838,  patents  issued  to  Temple  for  the  lands,  which  are  in  the 
possession  of  the  treasurer  of  the  township ;  that  there  are  no 
improvements  on  the  land,  nor  has  the  same  been  occupied  since 
the  sale ;    that,  in  September,  1840,  Temple  conveyed  lots  one, 
two,  three,  six,  seven  and  eight,  to  John   S.  Wright,  who,  prior 
to  the  execution  of  the  deed,  was  fully  informed  that  the  pur- 
chase money  was  unpaid ;    that,  in  October,  1837,  said  Wright 
was  largely  indebted  to  Amasa  Wright,  Webster  and  Deming, 
and,  for  the  purpose  of  securing  them,  conveyed  to  each  of  them 
one  undivided  third  part  of  said  lots ;    that  Temple  was  after- 
wards declared  a  bankrupt,  and  discharged  from  the  payment  of 
his  debts ;  that  Saltonstall  was  the  assignee  in  bankruptcy,  and 
that  Stewart  and  Goodrich  are  wholly  insolvent ;    that  the  treas- 
urer of  the  township  has  often  demanded  payment  of  the  pur- 
chase money  of  John   S.  Wright  and  his  grantees.     The  bill 
prays  that  the  lots  may  be  charged  with  the  payment  of  the  pur- 
chase money,  and  sold  for  the  satisfaction  thereof. 

John  S.  Wright,  in  his  answer,  admits  the  sale  of  the  land  to 
Temple,  the  execution  of  the  certificate  and  notes,  the  making 
of  the  report,  and  the  issuing  of  the  patents,  as  charged  in  the 
bill;  admits  that  Temple  conveyed  the  lots  to  him,  in  1840,  but 
insists  that  he  purchased  the  same  in  good  faith,  and  paid  there- 
for in  full,  in  May,  1836,  without  any  knowledge,  notice  or  in- 
formation that  the  purchase  money  was  unpaid  ;  denies  that  he 
had  any  knowledge  that  the  purchase  money  was  unpaid,  until 
some  time  after  he  had  bought  and  paid  for  the  lots,  when  he 
heard  that  the  notes  were  unpaid,  but  insists  that  the  makers 
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were  then  responsible,  and  that  the  notes  might  have  been  col- 
lected bj  proper  diligence;  admits  that,  in  the  winter  of  1838- 
'39,  the  treasurer  of  the  township  called  on  him  and  demanded 
payment  of  some  portion  of  the  notes ;  admits  the  conveyance 
of  the  lots  to  his  co-defendants,  but  denies  that  the  same  was 
made  to  secure  the  payment  of  a  pre-existing  indebtedness  ;  alle- 
ges that  the  sale  to  them  was  absolute,  and  in  consideration  of 
$1,350,  fully  paid  by  them  to  him,  at  and  before  the  sale. 

Amasa  Wright,  Webster  and  Deming,  in  a  joint  answer,  admit 
the  sale  to  Temple,  the  execution  of  the  certificate  and  notes, 
the  making  of  the  report,  the  issuing  of  the  patents,  the  convers- 
ance to  Jolin  S.  Wright,  and  the  conveyance  by  liim  to  them,  as 
charged  in  the  bill ;  they  deny  that  the  lots  were  conveyed  to 
them  to  secure  the  payment  of  a  pre-existing  indebtedness,  but 
insist  that  the  sale  was  absolute,  and  in  consideration  of  $1,350, 
fully  paid  by  them  before  and  at  the  time  of  the  conveyance ; 
they  deny  that  at  the  time  of  the  conveyance  to  them,  they  had 
any  knowledge,  notice  or  information  that  the  purchase  money 
was  unpaid,  and  insist  that  they  were  hona  fide  purchasers  for 
a  full  consideration. 

Replications  were  filed  to  the  answers.  The  bill  was  taken 
for  confessed  against  Temple,  Salton stall,  Stewart  and  Goodrich. 
Ko  proof  was  taken  by  any  of  the  parties.  On  the  hearing,  the 
Court  decreed  that  Stewart  and  Goodrich  pay  to  the  complain- 
ants $3,650  29 — the  amount  due  on  the  notes  ;  that  Saltonstall 
pay  the  same  pro  rata  out  of  the  assets  of  Temple  in  his  hands ; 
that  lots  four,  ten,  eleven  and  twelve,  be  sold,  to  satisfy  the 
amount  found  due  ;  and  that  so  much  of  the  bill  as  claims  relief 
against  the  remaining  lots  be  dismissed.  To  reverse  this  part 
of  the  decree,  the  complainants  prosecuted  a  writ  of  error. 

The  issuing  of  the  patents  vested  the  legal  title  to  the  lots  in 
Temple.  The  state  thereby  parted  with  the  title — the  delivery 
of  the  patents  to  the  school  commissioner,  from  whom  the  treas- 
urer of  the  township  must  have  received  them,  being  a  valid  de- 
livery to  the  purchaser.  The  People  vs.  The  Auditor,  2  Scam- 
mon,  567.  The  subsequent  conveyance  by  Temple  to  John  S. 
Wright  inured  to  the  benefit  of  the  grantees  of  the  latter.  Rev. 
Laws  of  1833,  page  131,  sec.  7. 

If  this  was  an  ordinary  case  of  the  sale  of  land,  there  would 
not  be  the  slightest  pretence  for  insisting  that  the  complainants 
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had  any  lien  on  the  lots,  for  the  payment  of  the  purchase  money. 
The  payment  of  the  price  was  secured  by  the  joint  notes  of  the 
purchaser  and  two  other  persons.     The  principle  is  now  too  well 
established  to  require  discussion,  that  where  the  vendor  parts 
with  the  legal  estate  and  takes  security,  other  than  the  personal 
liability  of  the  vendee,  for  the  payment  of  the  purchase  money, 
he  thereby  waives  his  lien  on  the  land.     The  taking  of  the  obli- 
gation of  the  purchaser,  secured  by  a  third  person,  amounts  to 
an  extinguishment  of  any  implied  lien  on  the  land.  In  such  case, 
the  seller  is  considered  as  relying  on  the  security  taken,  and  not 
on  the  land,  for  the  payment  of  the  consideration.     See  Conover 
vs.  Warren,  1  Gilman,  498,  and  the  cases  there  cited.     But,  it 
is  insisted,  that  this  case  is  not  within  the  operation  of  this  prin- 
ciple.    It  is  contended,   inasmuch   as  the  school  commissioner 
was  required  by  statute  to  take  a  mortgage  on  the  premises,  to 
secure  the  payment  of  the  purchase  money,  that  he  could  not, 
by  omitting  to  perform  that  duty,  waive  the  lien ;  and,  conse- 
quently, that  the  purchaser  and  his  grantees,  being  chargeable 
with  a  knowledge  of  the  law,  could  not  acquire  an  indefeasible 
estate  in  the  land,  until  the  consideration  should  be  fully  paid. 
The  act  of  January  12th,  1833,  under  which  the  sale  was  made, 
provided,  that  whenever  the  inhabitants  of  a  township  should  re- 
present to  the  school  commissioner  that  their  interest  would  be 
promoted  by  selling  the  school  section  on  a  credit,  it  should  "be 
the  duty  of  the  commissioner  to  sell  said  lands,  on  a  credit  of 
one,  two  and  three  years,  the  purchaser  giving  a  mortgage  on 
the  lands,  and  good  personal  security,  for   the  payment  of  the 
purchase  money." 

Whether  it  was  in  the  power  of  the  school  commissioner  to 
dispense  with  this  requisition  of  the  statute,  so  as  to  transfer  the 
land  to  the  purchaser  divested  of  any  lien  for  the  payment  of  the 
purchase  money,  is  a  question  not  now  necessary  to  be  deter- 
mined, as  we  are  inclined  to  take  another  view  of  the  case, 
which,  if  correct,  fully  disposes  of  it.  Assuming  that  the  com- 
plainants once  had  the  right  to  resort  directly  to  the  land,  for  the 
pajmient  of  the  purchase  money,  we  are  of  the  opinion  that  the 
application  to  enforce  the  right  comes  too  late.  The  whole  of 
the  purchase  money  became  due  in  May,  1838,  and  no  steps 
were  taken  to  coerce  its  payment,  by  proceedings  to  subject  the 
land  to  sale,  until  October,  1845 — more  than  seven  years  inter- 


JUNE  TERM,  1850.  607 

Trustees  of  Schools  vs.  "Wright  et  aH. 

vening  between  the  accruing  of  the  right,  and  the  resort  to  any 
remedy  for  the  purpose  of  enforcing  it.  These  secret  hens  on 
real  estate,  because  generally  in  point  of  fact — however  it  may 
be  in  legal  contemplation — unknown  to  the  parties  to  be  affected 
by  them,  are  often  productive  of  much  injustice,  and  ought  not 
to  be  encouraged.  Courts  should  not  lend  their  aid  to  enforce 
them,  as  against  third  persons,  except  in  clear  cases,  and  where 
creditors  have  not  been  guilty  of  any  laches  in  asserting  them. 
If  a  vendor  fails  to  institute  proceedings  to  enforce  an  implied 
lien,  within  a  reasonable  time  after  his  right  to  do  so  attaches, 
the  presumption  should  be  indulged,  that  he  relied  exclusively 
on  his  other  remedies  to  recover  the  purchase  money,  and  there- 
fore abandoned  or  waived  his  lien  on  the  land.  After  such  a 
lapse  of  time,  as  in  this  case,  parties  who  become  interested  in 
the  land  subsequent  to  the  original  sale,  have  a  right  to  con- 
clude, and  act  accordingly,  that  the  vendor  was  either  satisfied 
with  his  other  security,  or  had  actually  received  payment. 
They  ought  not,  after  such  a  length  of  time  has  elapsed,  without 
any  effort  on  the  part  of  the  vendor  to  charge  the  land  with  the 
payment  of  the  purchase  money,  to  be  molested  or  disturbed  in 
the  enjoyment  of  property  honestly  acquired,  and  for  which  they 
have  paid  a  full  consideration.  There  must  be  a  time  when  they 
may  repose  with  some  degree  of  security  upon  their  titles.  The 
most  serious  consequences  would  result  to  creditors  and  pur- 
chasers, if  a  vendor  was  to  be  permitted,  after  remaining  pas- 
sive for  years,  to  set  up  and  enforce  a  lien,  which  had  its  origin 
in  a  mere  presumption  of  the  law,  and  not  in  virtue  of  any  con- 
tract between  the  parties  to  the  sale.  The  whole  doctrine  of 
implied  liens  is  of  very  questionable  policy.  As  respects  third 
persons,  it  ought  not  in  any  wise  to  be  extended  or  enlarged.  If 
vendors  are  not  vigilant  in  the  assertion  of  rights  of  this  charac- 
ter, they  do  not  deserve,  nor  should  they  receive  any  favor  or  as- 
sistance at  the  hands  of  the  Courts.  There  is  no  good  reason 
for  allowing  them  the  same  period  of  time  in  which  to  enforce  an 
implied  lien,  that  the  law  gives  them  in  the  case  of  liens  created 
by  the  express  act  of  the  parties.  The  two  classes  of  liens 
ought  not  to  be  put  on  the  same  footing.  There  is  a  material 
distinction  between  them,  and  there  is  a  manifest  propriety  in 
recognizing  the  distinction  in  enforcing  them.  The  one  is  im- 
plied by  the  law,  and  rests  in  parol,  and  about  the  existence  and 
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extent  of  which  parties  may  well  be  mistaken ;  the  other  originates 
in  positive  contract,  is  evidenced  by  writing,  and  free  from  all 
doubt  and  uncertainty.  No  possible  injury  can  result  to  the  ven- 
dor of  real  estate,  in  requiring  him  to  enforce  an  implied  lien 
within  a  reasonable  time.  He  has  the  right  on  the  sale  of  the 
land,  to  exact  security,  respecting  which  no  question  can  arise. 
If  he  neglects  to  do  this,  and  instead  thereof  relies  upon  an  im- 
plied lien,  from  the  very  nature  of  which,  creditors  and  purcha- 
sers are  liable  to  be  surprised  and  deceived,  he  cannot  complain 
if  the  Courts  refuse  him  any  assistance  in  enforcing  it,  after  a 
reasonable  time  has  been  allowed  him  to  assert  his  rights.  He 
is  the  cause  of  the  difficulty  in  the  first  instance,  and  he  should 
not  be  permitted  to  increase  it,  by  remaining  silent  and  inactive, 
and  thereby  lulling  others  into  a  false  security.  In  the  present 
case,  aside  from  the  legal  presumption,  it  is  very  evident  that 
the  parties  to  the  original  sale  never  intended  to  reserve  any 
lien  on  the  land,  to  secure  the  payment  of  the  purchase  money; 
and  it  is  equally  evident,  that  John  S.  "Wright  and  the  present 
owners  believed  that  they  were  acquiring  an  indefeasible  estate 
in  the  land.  We  can  hardly  believe  that  they  would  have  pur- 
chased the  land,  and  made  full  payment  therefor,  if  they  had  for 
one  moment  supposed  the  original  purchase  money  was  a  charge 
on  the  land.  There  is  certainly  no  equity  in  compelling  them, 
at  this  late  day,  to  pay  ofi'  that  purchase  money,  in  order  to  save 
the  land.  The  fault  is  in  the  complainants,  in  sleeping  on  their 
rights.  If  they  had  pursued  their  remedy  against  the  land  in 
due  time,  Wright  and  his  grantees  might  have  reimbursed  them- 
selves for  the  loss  of  the  estate,  by  proceeding  against  Temple 
for  a  breach  of  the  covenants  contained  in  his  deed.  It  may  be, 
that  he  was  then  solvent,  and  fully  able  to  pay  the  notes,  or  re- 
spond to  them  in  damages  on  his  covenant  of  warranty.  But 
they  would  now  be  without  remedy  against  him,  in  consequence 
of  his  discharge  from  liability  by  the  decree  in  bankruptcy.  If 
they  were  now  to  pay  off  and  discharge  the  claim,  a  substitution 
to  the  rights  of  the  complainants,  if  allowable,  would  not  avail 
them,  for  the  sureties  to  the  notes  are  irresponsible.  But  this  is 
not  as  strong  a  case  as  many  others  that  would  arise,  if  the  prin- 
ciple was  to  be  admitted,  that  a  vendor  might  pursue  his  remedy 
for  the  enforcement  of  an  implied  lien,  at  any  time  within  twenty 
years — the  time  when  the    law  raises  the   presumption  that  a 
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mortgage  has  been  paid ;  and  the  vender  must  be  allowed  that 
length  of  time  to  prosecute  his  remedy,  if  no  distinction  is  to  be 
made  between  express  and  implied  liens.     The  rule  to  be  laid 
down  must  be  general,  and  applicable  to  all  cases  depending  on 
the  same  principles,  although  differing  in  many  of  the  circum- 
stances surrounding  them.     Cases  would  be  very  likely  to  arise, 
where  parties  had  purchased  lands  and  paid  a  full  and  adequate 
consideration,  with  notice  that  the  purchase  money  of  a  prior 
sale  was  unpaid,  but  without  any  actual  knowledge  that  a  lien 
was  reserved  or  rehed  on  for  its  payment,  and  who  had  gone  on 
in  good  faith  and  made  valuable  improvements,  which,  together 
with  the  lands,  would  be  swept  away  from  them  at  the  end  of 
twelve  or  fifteen  years,  by  the  first  vendor  asserting  a  lien,  of 
which  he,  although  residing  in  the  immediate  vicinity  and  cog- 
nizant of  all  the  facts,  had  hitherto  remained  profoundly  silent. 
It  is  not  a  sufficient  answer  to  say,  that  the  purchasers  were 
bound  to  know  the  law,  and  it  was  their  own  fault  if  they  pur- 
chased and  improved  the  lands,  under  such  circumstances.     In 
my  judgment,  it  would  be  far  better  to  overrule  the  doctrine  of 
implied  liens  altogether,  than  to  suffer  such  injustice  to  be  per- 
petrated, and  that,  too,  through  the  medium  of  Courts  of  Equity, 
which,  it  is  said,  dehght  in  justice,  and  reprobate  iniquity.     The 
rules  applicable  to  real  estate  ought  to  be  clearly  defined,  and 
capable  of  being  easily  understood,  so  that  there  may  be  some 
security  nnd  stability  in  the  titles  to  estates.     This  ought  to  be  a 
favorite  object  of  the  law.      Whatever  has  a  contrary  tendency 
should  be  discountenanced.     If  estates  are  to  be  affected  by  se- 
cret liens,  those  claiming  any  benefit   under   them,  ought,  at 
least,  to  be  active  in  making  known  their  rights,  and  diligent  in 
enforcing  them.     The  complainants  show  no  excuse  for  the  long 
delay  in  asserting  their  claim  against  the  land.     It  is  true,  that, 
shortly  after  the  last  note  became  due,  they  caused  payment  to  be 
demanded  of  John  S.  Wright,  who  had  previously  sold  the  land 
and  received  full  payment  of  the  price ;  but  there  is  no  proof,  if 
indeed  that  would  help  their  case,  that  they  ever  insisted  on  pay- 
ment from  his  grantees  or  even  notified  them  that  they  relied 
on  a  lien. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 
77 
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Isaac  Cook,  appellant,  vs.  Jacob  Miller,  appellee. 
Appeal  from  Cook  County  Coui't  of  Common  Pleas. 

In  an  action  of  trespass  against  a  sheriff,  for  leTying  upon  property,  he  cannot  defend,  hy 
showing  that  he  made  the  levy  by  virtue  of  an  attachment  against  other  parties,  supposed 
to  be  the  owners  of  the  property,  and  that  the  plaintiff  was  a  fraudulent  purchaser,  unless 
he  shows  that  the  plaintiffs  in  the  attachment  were  ci'editors  (a). 

In  a  defence  of  this  character,  the  officer  need  not  plead  the  judgment,  but  may  show  on  the 
trial  that  a  judgment  had  been  obtained.  But  the  process  under  which  the  sheriff  made  his 
levy  must  be  clearly  and  distinctly  described,  so  as  to  furnish  such  information  as  will  en- 
able the  plaintiff"  in  the  suit  to  ascertain  what  is  relied  upon. 

This  was  an  action  of  trespass  de  honis  asportatis^  brought  by 
the  appellee,  in  the  Cook  County  Court  of  Common  Pleas.  The 
appellant  pleaded  the  general  issue,  and  gave  notice  therewith 
of  his  defence.  The  appellant  justified  the  taking  of  the  prop- 
erty, by  virtue  of  an  attachment  and  an  execution,  issued  against 
Miller  and  Clements,  and  that  the  sale  of  the  goods  from  them 
to  the  appellee  was  fraudulent  and  void.  On  the  trial  of 
the  cause,  the  appellant  offered  the  execution  against  Miller  and 
Clements,  in  proof,  as  a  part  of  his  defence.  The  appellee  ob- 
jected to  the  admission  of  the  execution  in  evidence,  because 
the  notice  of  special  matter  did  not  show  from  what  Court  the 
execution  emanated,  and  the  Court  below  sustained  the  objec- 
tion. The  appellant  then  moved  the  Court  for  leave  to  amend 
his  notice ;  which  motion  was  denied.  The  cause  was  heard 
before  a  jury,  Spring,  Judge,  presiding,  at  the  February  term, 
A.  D.  1850,  and  a  verdict  and  judgment  were  rendered  against 
the  appellant,  for  the  sum  of  $3,236  23.  The  errors  complained 
of,  were  the  excluding  of  the  execution,  and  the  refusal  to  allow 
the  defendant  below  to  amend  his  notice  of  the  special  matter 
relied  on. 

B.  S.  Morris  and  K,  S.  Blackwell,  for  appellant. 

Arnold  &  Lay  and  N.  H.  Purple,  for  appellee. 

Opinion  by  Mr.  Justice  Caton  : 

The  question  of  fraud  is  not  before  us,  nor  was  it  properly 
before  the  jury  in  the  Court  below.  As  between  the  par- 
ties to  the  sale,  the  transfer  was  unquestionably  good,  and  as 
the  evidence  offered  by  the  sheriff,  tending  to  show  that  he  acted 

(o)  Jackson  vs.  Hobson,  26  111.  R.,  494 ;  Pease  vs.  Anderson,  44  111.  R.,  218. 
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for  and  represented  creditors  of  Miller  and  Clements,  having 
been  ruled  out,  there  was  nothing  left  which  could  authorize  the 
jury  to  find  that  the  transfer  was  made  to  defraud  creditors. 
The  principal  question,  then,  which  is  properly  presented,  is, 
did  the  Court  err  in  rejecting  this  evidence.  Beach,  the  deputy 
sheriflf,  testified  that  he  levied  upon  the  building  and  goods,  by 
virtue  of  an  attachment  and  an  execution.  The  attachment 
was  admitted  in  evidence ;  but  as  the  plaintiffs  in  attachment 
obtained  no  judgment,  there  is  nothing  to  show  that  they  were 
creditors,  and  under  them  the  sheriff'  could  not  insist  upon  the 
fraud.  The  attachment,  then,  may  be  laid  out  of  the  question. 
The  bill  of  exceptions  further  states  :  "  On  cross-examination, 
Beach  was  requested  to  produce  the  execution  issued  on  behalf 
of  Yelveston  and  Fellows,  which  he  produced,  and  the  defend- 
ant offered  the  same  in  evidence ;  to  the  reading  of  which  the 
plaintiff  objected ;  and  the  Court  sustained  the  objection,  on  the 
ground  of  the  insufficiency  of  the  notice  under  which  it  was 
offered ;  to  which  opinion  of  the  Court  the  plaintiff  excepted." 
The  suflSciency  of  the  notice  is  thus  directly  presented.  The 
notice  states,  that  Yelveston  and  Fellows,  "  at  the  June  term  of 
the  year  1848,  obtained  a  judgment  against  the  said  Augustus 
Miller  and  Daniel  R.  Clements,  for  the  sum  of  $1,309  92  dam- 
ages, and  $5  <c<8  costs,  as  taxed  by  the  clerk  of  said  Court; 
upon  which  judgment  execution  was  duly  issued,  and  placed  in 
the  defendant's  hands,  to  be  executed,  as  sheriff"  of  said  county," 
&c.  It  was  objected,  that  neither  the  judgment  nor  the  execu- 
tion was  sufficiently  described  in  the  notice.  As  to  the  judg- 
ment, it  is  well  settled  that  it  was  not  necessary  for  the  defendant 
to  state  in  his  notice  that  any  judgment  existed.  The  notice 
avers,  that  in  obedience  to  the  command  of  the  execution,  the 
sheriff"  took  the  property  from  the  defendants  in  the  execution, 
to  satisfy  the  same,  and  that  it  was  their  property.  This  was 
certainly  sufficient,  in  the  first  instance,  to  justify  the  sheriff,  if 
the  execution  was  sufficiently  described,  and  the  existence  of 
the  judgment  was  wholly  immaterial,  till  it  became  necessary  to 
impeach  the  sale  from  Miller  and  Clements  to  Jacob  Miller,  as 
being  fraudulent,  as  to  creditors.  Then,  and  not  till  then,  was 
the  sheriff  bound  to  produce  the  judgment,  in  order  to  show  that 
he  represented  creditors  who  had  a  right  to  complain  of  the 
fraud.     In  his  notice  he  was  not  bound,  nor  did  he  pretend  to 
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anticipate  the  sale  and  to  avoid  it.  This  was  new  matter,  which, 
for  the  first  time,  appeared  in  the  evidence,  not  having  been  no- 
ticed in  the  plaintiff's  pleadings,  and,  necessarily,  the  defendant 
would  have  a  right  to  go  behind  his  pleadings  with  his  evidence, 
to  meet  and  rebut  the  sale.  Even  in  case  of  a  special  plea  of  jus- 
tification, it  is  not  necessary  for  the  officer  to  j)lead  the  judgment. 
Jackson  vs.  Hobson,  4  Scam.,  411.  But  we  think  the  notice  did 
not  describe  the  execution  with  sufficient  certainty.  Although 
the  date  of  the  execution  is  not  given,  yet  that  might  have  been 
dispensed  with,  had  the  notice  stated  out  of  what  Court  or  by  what 
authority  it  issued.  Any  execution,  emanating  even  from  a  for- 
eign Court,  or  issued  by  an  officer  or  individual  having  no  au- 
thority to  issue  an  execution  in  any  case,  might  have  been  pro- 
duced under  this  notice ;  and,  indeed,  there  is  nothing  in  this 
whole  record  to  show  that  such  was  not  the  character  of  the 
execution  that  was  offered.  Nor  is  there  any  thing  in  the  notice 
pointing  the  plaintiff"  to  any  source  of  information,  where  he 
might  have  ascertained  what  judgment  and  execution  were  re- 
lied upon.  Had  Miller  and  Clements  been  the  parties,  and 
the  notice  given  to  them,  we  should  be  inclined  to  hold  the  notice 
sufficient ;  for  they  might  reasonably  be  supposed  to  know  what 
judgment  and  execution  were  referred  to ;  and  this  would  be 
going  quite  as  far  as  any  Court  has  gone,  to  whose  decisions  we 
have  been  referred.  With  a  disposition  to  go  as  far  as  possible 
in  favor  of  these  notices,  which  have  been  introduced  by  the 
Legislature,  to  avoid  the  technicalities  of  special  pleadings,  yet 
we  must  either  dispense  with  all  notice  whatever,  or  hold  that  it 
must  substantially  advise  the  party  of  the  facts  relied  upon  in 
defence,  or,  at  least,  it  must  furnish  him  with  such  information 
as,  by  the  exercise  of  reasonable  prudence  and  diligence,  will 
enable  him  to  ascertain  precisely  what  is  relied  upon.  Every 
thing  stated  in  this  notice  may  be  strictly  true,  and  yet  the  sheriff 
not  be  justified.  For  ought  that  appears,  this  execution  may  have 
furnished  the  officer  with  no  more  justification  than  a  blank  piece 
of  paper.  It  is  not  even  stated  that  it  was  a  valid  execution, 
nor  was  the  plaintiff  furnished  with  the  means  of  ascertaining 
whether  it  were  valid  or  not.  For  aught  that  we  can  see,  the 
Court  might,  with  propriety,  have  allowed  the  party  to  have 
amended  the  notice,  even  upon  the  trial,  upon  just  and  reasona- 
ble terms ;  but  this  was  matter  of  discretion,  and,  according  to 
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the  uniform  decision  of  this  and  all  other  Courts,  we  cannot  re- 
view that  decision  here. 

It  may  not  be  improper  to  remark,  that  notwithstanding  the 
execution  was  ruled  out,  still  the  question  of  fraud  seems  to 
have  been  gone  into  on  the  trial,  and  "was  submitted  to  the  jury, 
precisely  as  if  the  proper  foundation  had  been  laid  by  the  intro- 
duction of  the  judgment  and  execution,  and  upon  a  full  investi- 
gation of  the  evidence,  the  jury  found  that  the  sale  was  bonajide, 
and  not  in  fraud  of  creditors ;  and  we  do  not  think  there  was 
such  evidence  of  fraud  as  would  justify  us  in  disturbing  the 
verdict,  even  if  that  question  were  properly  before  us. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 


David  Geeen,  administrator  of  "William  Stadden,  deceased,  ap- 
pellant, i)s.  George  Mann,  appellee. 

Appecd  from  La  Salle. 

A  rented  to  B  a  mill,  for  three  years,  and  agreed  to  put  in  operation  two  additional  runs  of 
Btones,  with  machinery,  bolts,  &c.,  which  was  defectively  done.  B  brought  suit,  alleging 
a  breach  of  this  agreement.  Held,  that  the  true  measure  of  damages  in  this  case  was, 
the  value  of  the  use  of  that  portion  of  the  machinery  which  A  had  contracted  to  furnish, 
and  which,  by  reason  of  his  failure  to  do,  B  was  unable  to  enjoy. 

Mann  brought  suit  in  the  La  Salle  Circuit  Court  against 
Green,  as  administrator  of  "William  Stadden,  alleging  that  by  a 
certain  agreement,  in  writing,  between  himself  and  Stadden,  on 
the  22d  August,  1844,  Stadden  rented  to  Mann  his  flouring 
mill,  for  the  term  of  three  years,  Stadden  binding  himself  "  to 
put  into  operation  two  more  runs  of  stones,  with  the  necessary 
machinery  for  manufacturing  flour,  with  a  bolt  for  country  work 
or  middlings,  within  the  first  year — the  work  to  be  done  as  sub- 
stantial and  with  sufficient  power  to  grind  as  fast  as  those  al- 
ready at  work,  &c.,  &c.,"  which  it  was  averred  he  had  neglect- 
ed to  do,  except  in  an  imperfect  and  incomplete  manner ;  and 
damages  were  claimed  for  the  breach  of  contract.  Several 
pleas  were  filed,  and  the  issues  came  on  for  trial  before  Spring, 
Judge,  and  a  jury,  at  JSTovember  term,  1849,  of  the  La  Salle 
Circuit   Court.      A  verdict  and  judgment  were   rendered  for 


614  OTTAWA. 


Green  vs.  Mann. 


$250  damages.     The  defendant  below  prayed  this  appeal.     The 
points  raised  are  explicitly  stated  in  the  opinion  of  the  Court. 

N.  H.  Purple  and  Glovek  &  Cook,  for  appellant. 

E.  S.  Leland,  for  appellee. 

Opinion  by  Mr.  Justice  Tkumbull  : 

Stadden  rented  to  Mann  his  flouring  mill,  for  three  years,  for 
which  the  latter  agreed  to  pay  $1,200  rent,  for  the  first,  and 
$1,Y00  for  each  subsequent  year.  The  lease  contained  an 
agreement  by  Stadden,  "  to  put  into  operation  two  more  runs  of 
stones,  with  the  necessary  machinery,  for  manufacturing  flour, 
with  a  bolt  for  country  work  or  middlings,  within  the  first  year — 
the  work  to  be  done  as  substantial  and  with  sufficient  power  to 
grind  as  fast  as  those  already  at  work."  Mann  brought  suit, 
alleging  a  breach  of  the  foregoing  stipulation  for  improvements. 
The  evidence  shows,  that  Stadden  put  the  two  additional  runs  of 
stone  into  the  mill,  but  it  also  shows,  that  there  was  some  defect 
in  the  bolt,  and  that  the  main  wheel  was  not  strong  enough  to 
drive  more  than  one  of  the  new  run  of  stone  at  a  time  ;  also,  that 
the  deficiency,  both  in  the  wheel  and  bolt,  could  have  been  re- 
paired at  an  expense  not  exceeding  one  hundred  and  twenty 
dollars.  The  jury  found  a  verdict  for  the  plaintifi"  below ;  and 
the,  only  point  in  controversy  is  as  to  the  measure  of  damages. 

The  Court  instructed  the  jury,  that  if  Stadden  did  not  com- 
ply with  his  contract,  "  they  should  allow  the  plaintiff  such  an 
amount  of  damages  as  are  the  immediate  consequence  of  non- 
performance on  the  part  of  said  Stadden,  and  such  as  would 
probably  have  been  contemplated  by  the  parties  as  the  conse- 
quence of  said  non-performance ; "  and  refused  to  instruct, 
"tliat  the  plaintifi" 's  damages  would  only  be  the  necessary  ex- 
penses of  repairing  said  wheel  and  bolt,  the  value  of  the  use  of 
the  machinery  which  would  be  suspended  by  the  process  of  re- 
pairing, the  necessary  inconvenience  and  trouble  attending  the 
same,  and  the  interest  upon  such  necessary  expenditures,  pro- 
vided the  jury  shall  also  believe,  from  the  evidence,  that  such 
repairs  could  have  been  made  at  a  small  expense,  compared  to 
the  cost  of  the  whole  machinery,  or  by  the  exercise  of  reasona- 
ble exertion  on  the  part  of  the  plaintiff"." 
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The  instruction  refused  by  the  Court  assumes  that  it  was  the 
duty  of  Mann  to  have  perfected  the  improvements  which  Stad- 
den  had  undertaken  to  make,  provided  it  could  have  been  done 
at  a  small  expense,  compared  to  the  cost  of  the  whole  work; 
and  several  authorities  are  referred  to,  as  sustaining  this  posi- 
tion. We  have  examined  the  cases  referred  to,  and  do  not  think 
they  sustain  the  pesition  contended  for.  In  the  case  of  Thomp- 
son vs.  Shattuck,  2  Met.,  615,  the  plaintiff  brought  suit  on  an 
agreement  to  keep  one-half  of  a  mill-dam  in  repau*.  The  Court 
held,  that  as  plaintiff  was  bound  to  repair  one  half,  the  dam,  he 
had  the  right,  upon  the  refusal  of  the  other  party  to  aid,  to  make 
the  whole  repairs  at  once.  If  he  delayed  it  was  his  own  fault ; 
and  that  having  gone  on  and  made  the  repairs,  he  was  only  en- 
titled to  recover  half  the  expense  of  making  them.  The  case 
of  Blanchard  vs.  Ely,  21  Wend.,  342,  decides,  that  in  an  action 
to  recover  the  stipulated  price  for  building  a  steamboat,  the  jury 
were  only  authorized  to  deduct  from  the  amount  due  the  plain- 
tiff, such  sum  as  would  be  equal  to  the  expenses  necessarily  in- 
curred by  the  defendants  in  remedying  such  defects  as  existed 
in  the  boat  or  machinery.  In  this  case,  the  defendants  had  ac- 
cepted the  boat  before  she  was  entirely  finished,  and  at  their 
own  expense  had  gone  on  and  made  the  necessary  alterations. 
Neither  of  these  cases  is  like  the  present,  for  in  both  the  party 
seeking  to  recover  damages  for  the  breach  of  contract  had  gone 
on  and  made  the  repairs  which  the  other  had  contracted  to  do. 
Not  so  in  this  case.  Mann  did  not  proceed  to  remedy  the  de- 
fects which  existed  by  reason  of  a  failure  on  the  part  of  Stad- 
den  to  perform  his  contract.  Had  he  done  so,  it  is  probable 
that  he  could  only  have  recovered  the  expelise  he  was  put  to  in 
remedying  the  defects.  But  he  was  under  no  obligation  to  per- 
form Stadden's  contract  for  him,  and  not  having  done  so,  it  is 
right  that  Stadden's  estate  should  pay  the  damages  immediately 
resulting  from  the  breach  of  contract.  In  the  case  in  2  Met^ 
calf,  the  plaintiff  was  equally  bound  with  the  defendant  to  repair 
the  dam.  Not  so  here.  As  a  general  rule,  a  tenant  has  no  au- 
thority to  make  permanent  repairs,  without  his  landlord's  con- 
sent, and  charge  him  with  the  expense.  We  do  not  mean  to 
say,  that  when  a  party,  entitled  to  the  benefit  of  a  contract,  un- 
reasonably and  through  gross  negligence,  omits  to  do  some  tri- 
fling acts,  which  would   have  prevented  extensive  damage,  that 
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he  is  not  bound  to  do  so.  Such  is  the  case  instanced  in  the 
books,  where  a  man  enters  his  neighbor's  field  unlawfully,  and 
leaves  the  gate  open.  If,  before  the  owner  knows  it,  cattle  en- 
ter and  destroy  the  crops,  the  trespasser  is  responsible.  But  if 
the  owner  sees  the  gate  open,  and  wilfully  or  obstinately,  or 
through  gross  negligence,  leaves  it  open  all  summer,  and  cattle 
get  in,  it  is  his  own  folly.  It  may  be  difficult,  in  some  cases,  to 
determine  what  is  a  trifling  defect,  which  a  party,  acting  in  good 
faith,  ought  to  remedy,  when  his  neglect  to  do  so  will  occa- 
sion considerable  damage ;  yet  this  is  clearly  not  such  a  case. 
The  evidence  tended  to  show  that  the  expense  of  remedying  the 
defects  in  the  wheel  and  bolt  would  have  been  $120 — no  trifling 
sum ;  and  to  have  given  the  instruction  asked,  in  such  a  case, 
would  have  been  calculated  to  mislead  the  jury,  and,  as  we  think, 
clearly  erroneous. 

The  true  measure  of  damages,  in  this  case,  was  the  value  of 
the  use  of  that  portion  of  the  machinery  which  Stadden  had  con- 
tracted to  furnish,   and  which,  by  reason  of  his  failure  to  do, 
Mann  was  unable  to  enjoy  (a).  Nor  is  there  any  such  difliculty  in 
ascertaining  what  the  damages   in  such  case  would  be,  as  has 
been  imagined.     The  value  of  the  use  of  a  run  of  stone  in  a  mill 
is  as  easily  ascertained  as  the  value  of  the  use  of  the  whole  mill, 
and  in   an  action  to  recover  for  the  use  and  occupation  of  a  mill, 
we  do  not  apprehend  that  there  would  be  any  difliculty  in  arri- 
ving at  the  proper  amount  to  be  recovered.     It  would  not  be 
necessary  in  such  a  case  to   inquire,  as  has  been  supposed,  the 
price  of  wheat,  or  what  might  or  might  not  have  been  made  by 
the  lessee,  but  what  would  be  a  reasonable  rent  for  the  premises, 
would  be  the  only  subject  of  inquiry.     So   in  this  case.     Mann 
agreed  to  pay  $1,700  a  year,  for  the  use  and  occupation  of  a 
mill,  which  Stadden  agreed  to  alter,  so  that  it  should  have  four 
run  of  stone,  instead  of  two ;  the  additional  ones  to  be  equal  to 
the  two  first.     Instead  of  doing  this,  he  so  makes  the  improve- 
ments that  one  run  of  stone  is  useless,  without  an  expenditure 
of  $120,  upon  the  wheel  and  bolt,  by  the  lessee.     There  can  be 
no  question  that  Mann  was  not  compelled  to  make  that  expen- 
diture, and  that  he  was  entitled  to  recover  from  Stadden's  estate, 
not  speculative  damages,  such  as  the  loss  of  profits  which   he 
might  have  sufiered  in  consequence  of  not  having  the  use  of  one 
of  the  runs  of  stone,  but  the  value  of  its  use,  that  is,  what  it 

(a)  See  0.  &  B.  I.  R.  R.  Co.  va.  Ward,  16  111.  R.,  S31,  notes;  Strawn  vs.  Cogswell,  28  111.  R., 
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would  have  rented  for  during  the  time,  and  also  the  immediate 
damages  resulting  from  the  defective  bolt. 

The  instruction  given  to  the  jury  was  not  very  specific,  and 
was,  perhaps,  objectionable  on  that  account,  as  not  laying  down 
any  particular  rule,  by  which  the  jury  were  to  be  governed  in 
assessing  damages.  But  the  instruction  contains  a  proposition 
that  is  strictly  legal;  and  the  giving  an  abstract  proposition  of 
law  as  an  instruction  to  a  jury  is  no  error. 

The  whole  evidence  not  being  in  the  record,  we  cannot  deter- 
mine what  the  recovery  should  have  been,  nor  upon  what  basis 
the  jury  acted  in  assessing  damages.  The  contrary  not  appear- 
ing, the  presumption  of  law  is,  that  they  adopted  the  correct 
rule  ;  and  as  the  Circuit  Court  committed  no  error  in  giving  or 
refusing  instructions,  its  judgment  must  be  affirmed. 

Judgment  affirmed. 


Isaac  Cook,  appellant,  lis.  Cynthia  Thayer,  appellee. 
Appeal  from  Cook  County  Court  of  Common  Pleas. 

A  chattel  mortgage,  duly  acknowledged  and  recorded,  containing  a  provision  that  the  prop- 
erty morlgaged  may  continue  in  the  possession  of  the  mortgagor,  will,  if  made  in  good 
faith,  to  secure  an  honest  debt,  be  good  and  valid  against  creditors  and  purchasers,  for  the 
space  of  two  years  after  the  same  shall  have  been  recorded,  whether  the  debt  it  is  designed 
to  secure  then  becomes  due  or  not.  After  that  lime,  it  ceases  to  be  valid  against  creditors 
and  purchasers,  unless  the  possession  of  the  property  is  transferred  to  the  mortgagee. 

The  same  etiect  must  be  given  to  the  finding  of  a  court  as  to  the  verdict  of  a  jury. 

This  was  an  action  of  replevin,  brought  by  the  appellee  in  the 
Court  of  Common  Pleas  for  Cook  County,  to  recover  certain 
chattels,  which  had  been  levied  upon  by  the  appellant,  who  was 
sheriff  of  Cook  county,  as  being  the  chattels  of  one  Allen  Por- 
ter, by  virtue  of  a  certain  execution,  issued  out  of  said  Court. 
The  appellant  filed  several  pleas,  denying  the  taking,  and  aver- 
ring property  in  himself,  property  in  Allen  Porter,  and  an  avow- 
ry, setting  out  the  execution,  &c.  Issues  were  joined,  proofs 
taken,  and  the  cause  was  submitted  to  the  Court,  Spring,  Judge, 
presiding,  fur  trial,  at  the  May  term,  1849.  The  issues  were 
found  for  the  plaintiff,  and  one  cent  damages  were  assessed. 
The  defendant  below  brought  the  case  to  this  Court,  by  appeal, 
78 
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J.  Y.  ScAMMON  and  G.  Mannierb,  for  appellant. 
Skinnee  &  HoTNE,  for  appellee. 

Opinion  by  Tkeat,  C.  J. : 

It  is  declared  by  statute,  that  "  any  mortgage  of  personal 
property,  so  certified,  shall  be  admitted  to  record  by  the  re- 
corder of  the  county  in  which  the  mortgagor  shall  reside  at  the 
time  when  the  same  is  made,  acknowledged  and  recorded ;  and 
shall,  thereupon,  \fhona  fide,  be  good  and  valid,  from  the  time  it 
is  so  recorded  for  a  space  of  time  not  exceeding  two  years,  not- 
withstanding the  property  mortgaged  or  conveyed  by  deed  of 
trust,  may  be  left  in  possession  of  the  mortgagor;  Provided,  that 
such  conveyance  shall  provide  for  the  possession  of  the  property 
60  to  remain  with  the  mortgagor."     R.  S.,  ch.  20,  sec.  3. 

The  mortgage  in  question  contained  a  clause  that  the  goods 
might  remain  in  the  possession  of  the  mortgagor,  and  it  was  ac- 
knowledged and  recorded  long  before  the  levy  was  made.  But, 
it  is  insisted,  that  the  provision  authorizing  the  mortgagor  to 
retain  the  possession,  until  default  should  be  made  in  the  pay- 
ment of  the  note,  which  had  three  years  to  run,  from  the  date 
of  the  mortgage,  rendered  the  mortgage  fraudulent  and  void  in 
law.  We  think  otherwise.  The  true  meaning  of  the  statute  is, 
that  a  mortgage  on  personal  property,  duly  acknowledged  and 
recorded,  and  containing  a  provision  that  the  property  may  con- 
tinue in  the  poL  session  of  the  mortgagor,  shall,  if  made  in  good 
faith  and  to  secure  an  honest  debt,  be  good  and  valid  against 
creditors  and  purchasers,  for  the  space  of  two  years,  after  the 
same  is  recorded  ;  and  not  that  a  mortgage,  which  has  a  longer 
period  to  run,  is  without  the  protection  of  the  statute  altogether. 
It  continues  valid  and  operative  for  two  years,  whether  the  debt, 
which  it  is  designed  to  secure,  then  becomes  due  or  not.  At 
the  expiration  of  the  two  years,  it  ceases  to  be  valid,  as  against 
creditors  and  purchasers,  unless  the  possession  of  the  property 
is  transferred  to  the  mortgagee. 

The  mortgagee  was,  therefore,  entitled  to  recover,  unless  the 
mortgage  was  in  fact  fraudulent.  We  are  not  prepared  to  decide 
that  it  was  successfully  impeached.  Two  witnesses,  familiar 
with  the  dealings  of  the  parties,  testified  that  the  mortgagor  was 
justly  indebted  to  the  mortgagee  in  the  full  amount  of  the  note, 
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and  that  the  mortgage  was  made  in  good  faith,  to  secure  the 
payment  thereof.  Although  there  are  some  circumstances  in 
the  case,  which  may  tend  strongly  to  show  that  the  mortgagor 
was  acting  in  bad  faith  towards  his  creditors,  generally,  there  is 
nothing,  calculated  to  impeach  the  fairness  of  this  transaction. 
At  all  events,  we  cannot  say  that  the  Circuit  Court  manifestly 
erred  in  holding,  from  all  the  evidence,  that  the  mortgage  was 
not  made  for  the  purpose  and  with  the  design  of  hindering  and 
delaying  creditors  in  the  collection  of  their  debts.  The  same 
effect  must  be  given  to  the  finding  of  a  Court  as  to  the  verdict 
of  a  jury. 

Nor  did  the  Court  err  in  excluding  the  testimony  offered 
by  the  appellant.  It  related  to  transactions  between  the  wit- 
ness and  the  Porters,  with  which  the  appellee  had  no  connec- 
tion. It  by  no  means  followed,  because  the  mortgagor  and  his 
brother  had  combined  to  defraud  the  creditors  of  the  former,  that 
this  mortgage  was  executed  to  a  third  person,  with  a  fraudulent 
design. 

The  judgment  of  the  Circuit  Court  is  afiirmed,  with  costs. 

Judgment  affirmed. 


John  L.  Eaton,  appellant,  vs.  Samuel  Gkaham,  appellee. 
Appeal  from  Bureau. 

This  Court  will  presume  that  the  Circuit  Court  decided  correctly  in  denying  a  rule  for  security 
for  costs,  unless  the  <;round  of  the  application  appears  upon  the  record. 

The  statute  requiring  justices  to  indorse  the  amount  of  the  plaintiff's  demand  on  the  back 
of  the  summons  is  directory;  an  omission  to  do  so,  will  not  operate  to  defeat  the  action, 
especially  if  the  objection  is  first  taken  in  the  Circuit  Court.  If  the  justice  does  indorse 
the  amount  of  the  plaintitt's  demand,  the  recovery  will  be  limited  to  that  amount. 

The  repeal  of  a  statute  imposing  a  penalty,  at  any  time  before  judgment  rendered,  will  take 
away  the  right  of  action. 

If  the  power  to  change  a  law  is  delegated,  no  change  is  thereby  made,  until  the  power  is  ex- 
ercised, by  changing  the  law. 

This  was  an  action  originally  commenced  before  a  justice  of 
the  peace,  in  Bureau  county,  to  recover  a  penalty  of  the  appel- 
lant, for  permitting  hogs  to  run  at  large.  There  was  no  in- 
dorsement of  the  amount  claimed  on  the  back  of  the  summons. 
In  the  Circuit  Court,  the  appellee  recovered  a  judgment  against 
the  appellant  for  ninety  dollars,   who,  thereupon,  prayed  this 
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appeal.  A  motion  was  made  in  the  Circuit  Court  to  abate  the 
suit,  because  the  law  authorizing  the  recovery  of  the  penalty  had 
been  repealed  by  the  law  authorizing  township  organization. 
The  cause  was  tried  at  April  term,  1850,  of  the  Bureau  Circuit 
Court,  by  a  jury,  T.  L.  Dickey,  Judge,  presiding. 

E,  S.  Leland,  for  appellant. 

Glovee  &  Cook,  for  appellee. 

Opinion  by  Mr.  Justice  Caton  : 

We  presume  the  Circuit  Court  decided  correctly,  in  denying 
the  application  for  a  rule  on  the  plaintiff  for  security  for  costs. 
There  is  nothing  to  show  that  that  decision  was  wrong.  The 
affidavit  upon  which  the  rule  M'as  asked,  is  not  in  the  record, 
and  the  presumption  is,  that  no  sufficient  cause  for  the  rule  was 
shown.  For  aught  that  appeal's,  sufficient  security  may  already 
have  been  given,  for  by  his  certificate  the  clerk  does  not  profess 
to  have  sent  up  a  complete  copy  of  the  record.  ISTor  can  the 
party  take  anything  by  his  objection,  that  the  plaintiff's  demand 
was  not  indorsed  on  the  back  of  the  summons.  The  statute  re- 
quiring the  justice  "to  indorse  the  amount  of  the  plaintiff's  de- 
mand on  the  back  of  the  summons  was  directory,  and  when  he 
has  omitted  to  do  so  altogether,  it  ought  not  to  operate  to  defeat 
the  action,  especially  when  th^'  objection  was  first  taken  in  the 
Circuit  Court.  Swift  vs.  Woods,  5  Blackf.  E.,  97.  Had  the 
justice,  in  pursuance  of  the  directions  of  the  statute,  indorsed 
the  amount  of  the  plaintiff's  demand  upon  the  summons,  then 
his  recovery  would  have  been  limited  to  that  amount.  Dowling 
vs.  Stewart,  3  Scam.,  193  {a). 

,'i  But  the  important  question  is,  was  the  law  of  the  10th  of  Feb- 
ruary, 1849,  which  imposed  this  penalty,  repealed,  as  to  Bureau 
county,  either  by  the  passage  or  by  the  adoption  by  that  county 
of  the  township  law,  which  was  approved  two  days  after?  With- 
out determining  that  question,  we  will  assume  that  this  law  was 
adopted  by  Bureau  county  the  day  before  this  cause  was  tried; 
and  if  the  law  of  the  10th  of  February  was  thereby  repealed, 
then  there  was  no  law  imposing  the  penalty,  and  no  judgment 
for  the  penalty  could  legally  be  rendered.  The  repeal  of  the 
statute,  at  any  time  before  judgment,  would  take  away  the  plain- 
Co)  Badgley  vs.  Heald,  4  Gil.  R.,  66,  and  notes. 
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tiff's  right  of  action.      Commonwealth -ys.  Kimball,  21  Pick.'E.., 
371 ;  Lewis  vs.  Foster,  1  K  H.  R.,  61. 

The  first  law  prohibits  hogs  from  running  at  large  in  Bu- 
reau county,  and  imposes  upon  the  owner  a  penalty  of  one 
dollar  for  each  hog  suffered  to  run  at  large  in  that  county.  By 
the  fourth  section  of  the  third  article  of  the  township  law,  the 
electors  of  each  town,  at  their  annual  town  meeting,  are  author- 
ized, among  other  things,  "  to  determine  the  time  and  manner  in 
which  cattle,  horses,  mules,  asses,  hogs,  sheep  or  goats,  shall  be 
permitted  to  go  at  large,  and  what  animals  shall  not  be  permit- 
ted to  go  at  large;  "  and  also  to  impose  penalties  for  the  viola- 
tion of  town  regulations.  The  last  section  repeals  "  any  former 
statutes,  or  parts  of  statutes,  which  conflict  with  any  of  the  pro- 
visions of  this  act."  If  the  former  law  is  inconsistent  with  the 
latter,  then  it  is  repealed,  but  not  otherwise.  The  former  law 
says,  that  hogs  shall  not  run  at  large,  but  the  latter  law  does  not 
say  they  may.  By  the  latter  law,  power  is  delegated  to  tlie 
towns  to  legislate  on  certain  subjects,  but  that  cannot  affect  the 
force  of  laws  previously  made  on  those  subjects,  until,  in  the 
exercise  of  the  power  delegated,  another  law  is  prescribed.  The 
power  to  make  a  new  law,  necessarily  implies  the  power  to 
change  an  existing  one  on  the  same  subject ;  but  the  grant  of 
power  does  not  of  itself  change  the  law.  The  power  to  change 
this  law  always  rested  somewhere ;  and  what  matter  is  it,  as  to 
the  continuing  force  of  the  law,  whether  the  power  to  change  it 
continues  exclusive  in  the  Legislature,  or  be  transferred  to  an 
inferior  body  ?  Even  a  change  of  the  sovereignty  of  a  country 
does  not,  of  itself,  repeal  the  general  laws  in  force  there,  unless 
they  be  inconsistent  with  some  general  law  of  the  new  sovereign  ; 
but  it  only  confers  upon  the  new  sovereignty  the  power  to 
change  the  laws  when  it  shall  see  fit.  How  much  more,  then, 
should  a  law  remain  in  force,  which  the  sovereign  power  has 
enacted,  and  has  then  conferred  the  power  to  change  it  upon  a 
subordinate  authority — a  creature  of  its  own  creation  ?  It  can- 
not be  that  the  mere  act  of  conferring  power  to  make  a  law  on 
a  particular  subject,  of  itself,  annuls  immediately  all  existing 
laws  on  that  subject.  Suppose  the  Legislature  should  confer 
upon  this  Court  authority  to  fix  the  times  when  the  Court  should 
be  holden,  (and,  by  the  way,  I  think  such  a  law  would  be  a  con- 
venient one,)  would  it  be  contended  that  the  law  now  existing 
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on  the  subject  would  bo  thereby  repealed,  and  immediately 
cease  to  operate  ?  Until  we  should  pass  an  order  changing  the 
terms,  writs  would  be  returnable  as  now  prescribed  by  law.  But 
it  is  useless  to  multiply  illustrations,  in  proof  of  so  plain  a  pro- 
position. "We  have  been  referred  to  a  class  of  cases  establish- 
ing the  principle  that  a  subsequent  law,  revising  the  whole  sub- 
ject matter  of  a  former  law,  and  evidently  intended  as  a  substi- 
tute for  it,  will  repeal,  by  implication,  the  former  act ;  or,  where 
a  subsequent  law  is  passed,  which  is  inconsistent  with  the  former 
one,  then  as  both  cannot  stand  together,  the  former  must  yield 
to  the  latter.  These  principles  are  not  disputed  ;  but  we  conceive 
that  they  do  not  apply  in  this  case.  Here  has  been  no  revision 
of  the  subject  matter  of  the  first  law,  nor  has  any  new  law  been 
passed  on  the  subject,  the  provisions  of  which  are  inconsistent 
with  that.  Authority  has  been  given  to  the  towns  to  adopt  reg- 
ulations on  the  subject,  which  may  be  inconsistent  with  the  ex- 
isting law,  but,  till  they  exercise  that  power,  there  can  be  no 
conflict  of  laws,  any  more  than  if  the  power  to  pass  the  new 
law  had  remained  exclusive  in  the  Legislature. 

We  wish  further  time  for  reflection,  before  we  decide  whether 
the  Courts  will  take  judicial  notice  of  the  adoption  of  the  town- 
ship law  in  the  counties  which  have  adopted  it,  or  whether  that 
is  a  fact  to  be  proved.  In  this  case  the  decision  would  be  the 
same,  whichever  way  that  question  should  be  determined. 

The  judgment  of  the  Circuit  Court  is  afiirmed,  with  costs. 

Judgment  affirmed. 


Oren  Shekman,  appellant,  vs.  John  W.  Baddely,  appellee. 
Appeal  from  Cook  County  Court  of  Common  Pleas. 

Where  a  debtor  gives  a  note  and  a  warrant  of  attorney,  authorizing  a  confession  of  judgment 
to  be  made  for  the  amount  specified  in  the  note,  before  the  time  given  for  the  payment  of 
tlie  note  shall  have  elapsed,  it  is  not  error  to  render  a  judgment  at  any  time  upon  such  con- 
fession (a). 

This  was  a  jndgment,  entered  by  confession,  in  the  Court  of 
Common  Pleas  for  Cook  county,  at  the  May  term,  1849,  Spring, 
Judge,  presiding.     At  the  same  term,  the   appellee,  defendant 

(a)  See  Laws  of  1867,  p.  103,  sec.  4. 
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below,  entered  his  motion  to  set  aside  the  judgment,  and  filed 
his  aflfidavit,  in  support  of  his  motion — the  ground  of  which  was, 
that  the  note  upon  which  the  judgment  was  rendered,  was  not 
due  at  the  time  of  the  rendition  of  the  judgment.  The  motion 
was  resisted  by  appellants,  who  also  filed  affidavits,  in  showing 
cause  against  the  allowing  of  the  motion.  The  Court  below  set 
aside  the  judgment,  and  the  plaintiff  appealed  to  this  Court. 
The  note  was  dated  25th  May,  1849,  payable  ninety  days  after 
date,  given  for  $453  60.  A  power  of  attorney,  under  seal,  au- 
thorizing a  judgment  to  be  confessed  upon  the  note,  "  at  any 
time  from  and  after  the  date  thereof,"  was  given  at  the  same 
time  with  the  note,  and  both  were  on  the  same  paper. 

T.  L.  Dickey,  for  appellant. 

J.  Y.  ScAMMON  and  Geoege  Mannieee,  for  appellee. 

Opinion  by  Treat,  C.  J. : 

The  affidavits  copied  into  the  transcript,  not  being  incorpo- 
rated in  a  bill  of  exceptions,  do  not  properly  form  a  part  of  the 
record.  The  case  must,  therefore,  be  determined  without  taking 
them  into  consideration.  The  only  question  is,  whether  the 
judgment  was  propei'ly  entered  in  the  first  instance;  for,  if  it 
was,  the  subsequent  order  of  the  Court,  vacating  it,  was  clear- 
ly erroneous.  We  do  not  perceive  any  valid  objection  to  the 
judgment.  It  was  based  on  a  warrant  of  attorney,  executed  by 
the  defendant,  expressly  authorizing  a  confession  of  judgment 
for  the  amount  of  the  note.  The  note  and  warrant  of  attorney, 
having  been  executed  at  the  same  time,  and  in  reference  to  the 
same  subject  matter,  must  be  construed  together,  and  considered 
as  forming  but  one  transaction.  It  amounts  to  this :  the  debtor 
is  to  have  a  credit  of  ninety  days,  with  the  right  on  the  part  of 
the  creditor,  if  he  chooses  to  assert  it,  of  having  a  judgment 
entered  up  at  any  moment  for  the  amount  of  the  debt.  It  is  like 
the  case  of  a  note  payable  on  a  certain  day,  with  a  condition 
that  it  shall  be  considered  as  falling  due  before  that  time,  on  the 
happening  of  a  particular  contingency.  The  creditor  says  to  his 
debtor,  "  I  will  take  your  note,  payable  in  ninety  days,  if  you 
will  permit  me,  in  case  I  shall  find  it  necessary  for  the  protec- 
tion of  my  interests,    to  take  a   judgment   previously  for   the 
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amount  of  the  debt,"  The  debtor  accedes  to  the  proposition, 
by  executing  and  dehvering  to  the  creditor  a  warrant  of  attor- 
ney, expressly  stipulating  that  the  judgment  may  be  taken.  "We 
can  see  no  good  objection  to  the  enforcement  of  such  a  contract. 
It  is  true,  the  payment  of  the  obligation  may  depend  on  the 
pleasure  of  the  creditor;  but  that  is  not  a  valid  objection,  if  the 
contract  was  fairly  made.  It  is  in  the  power  of  a  debtor  to 
make  his  obligation  payable  on  the  happening  of  a  contingency. 
It  may  be  in  this  very  case,  that  the  plaintiff  refused  the  credit 
altogether,  unless  the  warrant  of  attorney  should  be  executed 
in  connection  with  the  note ;  in  other  words,  he  was  willing  to 
accept  the  note  of  the  defendant  at  ninety  daj'-s,  if  he  could  have 
the  legal  right,  in  case  he  should  consider  it  necessary  for  his 
own  security,  to  enter  up  a  judgment  before  the  time  should  ex- 
pire. The  defendant  has  no  right  to  complain  of  the  judgment, 
for  he  deliberately  authorized  it  to  be  entered.  The  note  was 
due,  for  the  purposes  of  the  judgment,  by  the  express  stipula- 
tion of  the  maker.  Having  a  valid  judgment,  the  plaintiff  was 
entitled  to  an  execution  thereon. 

The  order  of  the  County  Court,  setting  aside  the  judgment, 
and  dismissing  the  suit,  will  be  reversed,  with  costs  ;  and  the 
cause  will  be  remanded,  with  directions  to  that  Court  to  enter  a 
judgment  in  favor  of  the  plaintiff  for  the  amount  due  on  the 
note. 

Judgment  reversed. 


Alexandee  Young  et  al..,  plaintiffs  in  error,  vs.  John  Loeain 

et  al..,  defendants  in  error. 

Error  to  Jo  Daviess   Coxinty  Court. 

Prior  to  the  passage  of  the  act  of  the  13th  of  April,  1849  a  guardian  could  not,  as  a  matter 
of  right,  resign  his  trust.  Still,  when,  previous  to  the  passage  of  said  act,  a  guardian  ten- 
dered his  resignation  of  his  guardianship  to  the  Probate  Court,  which  resignation  was 
accepted  by  the  Court,  and  his  letters  of  guardianship  were  revoked,  and  another  guardian 
appointed  in  his  place,  held,  that  the  validity  of  such  revocation,  and  the  appointment  of 
another  guardian,  could  not  be  collaterally  called  in  question.  The  Court  of  Probate  had 
the  power  to  remove  the  guardian,  for  good  and  sufficient  reason,  and,  admitting,  that  up- 
on an  appeal,  the  sufficiency  of  the  reasons  of  the  removal  might  be  inquired  into,  yet,  in 
a  collateral  action,  this  Court  cannot  pronounce  Ihem  insutficient.  The  Probate  (Jourt  had 
jurisdiction,  and  its  judgment  upon  the  (sufficiency  of  the  reasons  for  the  removal  is  bind- 
ing, however  erroneous,  until  it  is  reversed. 

When  the  Probate  Court  appointed  a  guardian  to  two  orphan  minors,  under  the  age  of  four- 
teen years,  for  the  full  time  until  they  should  respectively  attain  the  age  of  eighteen  years, 
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held,  that  the  appointment  was  valid.  And,  admitting  that  the  said  minors  might,  under 
the  statute,  when  they  arrived  at  the  age  of  fourteen  years,  choose  a  suardian  for  them- 
selves, who  would  supersede  the  guardian  so  appointed  by  the  Probate  Court,  still,  in  the 
event  of  their  neglecting  or  refusing  to  choose  a  guardian  for  themselves,  at  the  proper 
age,  the  guardian  already  appointed  by  the  Probate  Court  would  continue  to  act  in  his  office 
until  the  said  minors  attained  their  majority. 

In  order  to  give  the  Circuit  Court  jurisdiction,  to  order  the  sale  of  the  real  estate  of  a  ward, 
on  the  application  of  his  guardian,  under  the  tenth  section  of  the  act  relative  to  guardian 
and  ward,  it  must  appear  on  the  face  of  the  record  or  proceeding  itself,  that  the  contingency 
provided  for  in  said  section  existed,  which  authorized  the  Court  to  proceed  under  it  and 
make  the  order.  Hence  "the  inquiry  is  not  whether  the  proof  was  sufficient,  but  was 
such  a  case  presented  to  the  Court,  as  called  upon  it,  under  the  statute,  to  act,  to  deliberate 
and  to  decide  ?  "  "  Was  its  aid  properly  invoked?  "  If  so,  then  the  Court  acted  within  its 
jurisdiction,  and  every  presumption  is  in  favor  of  its  judgment.  Indeed,  nothing  can  be 
alleged  against  it  in  a  collateral  proceeding. 

Where  the  guardian  avers  in  his  petition,  "  that  no  personal  property  of  the  wards  had  ever 
come  to  his  hands,"  held,  that  this  departure  from  the  expressions  of  the  statute  was  not 
fatal  to  the  jurisdiction  of  the  Court,  although  the  averment  was  somewhat  equivocal. 

Held,  also,  that  all  objections  taken  to  the  notices  of  the  sale,  posting  them,  and  other 
matters  involved  in  the  adjudication  of  the  Circuit  Court,  either  in  granting  the  original 
order  of  sale,  or  in  the  final  order,  confirming  the  report  of  the  guardian,  could  avail  noth- 
ing in  this  collateral  action. 

Where  there  were  ambiguities  in  the  conveyance  executed  hy  the  guardian,  in  the  description 
of  the  grantees,  and  also  in  omitting  the  number  of  the  block,  in  describing  the  premises, 
held,  that  parol  evidence  was  competent,  in  both  cases,  to  remedy  the  defect.  Held,  also, 
that  a  subsequent  deed,  executed  by  the  said  guardian,  for  the  purpose  of  explaining  the 
first  deed  and  correcting  the  mistakes  therein,  was  improperly  admitted  in  evidence,  as  it 
amounted,  at  most,  only  to  the  declarations  of  the  said  guardian,  made  some  years  after 
the  transaction,  and  when  he  could  not,  by  such  declarations,  affect  the  interests  of  his 
wards.  His  power  was  exhausted  when  he  had  made  the  sale  and  conveyance,  and  his  acts 
were  approved  by  the  Court. 

Where  a  ward  subsequently  acquires  from  the  government  of  the  United  States  a  patent  to 
the  premises  which  had  been  sold  by  his  guardian,  at  a  guardian's  sale,  under  the  statute, 
held,  that  his  independent  title,  subsequently  acquired,  did  not  inure  to  the  benetit  of  a 
previous  purchaser  at  a  guardian's  sale  ;  nor  was  he  estopped  by  the  guardian's  deed  from 
setting  up  such  subsequent  title.  Held,  also,  that  the  guardian  couUrnot  insert  any  cove- 
nants in  the  deed,  which  would  be  binding  on  his  ward.  If  the  guardian  chooses  to  insert 
covenants  in  the  deed,  he  may  be  held  personally  responsible  upon  them;  and  to  him  alone 
must  the  grantee  look. 

This  suit  was  commenced  in  the  Circuit  and  taken  by  change 
of  venue  by  consent  to  Jo  Daviess  County  Court.  Heard  be- 
before  Hugh  T.  Dickey,  Judge,  and  a  jury,  at  January  term,  A. 
D.  1850.  Declaration  with  three  counts.  The  first  count  sets 
forth  the  seizin  in  fee  of  said  Alexander  Young  and  Elizabeth 
his  wife,  of  the  one  undivided  half,  in  the  right  of  the  said  wife, 
of  the  north  half  of  lot  five,  and  south  half  of  lot  six,  l)oth  in 
block  twenty-nine,  on  the  east  side  of  Fevre  river,  in  the  city  of 
Galena,  county  of  Jo  Daviess,  and  state  of  Illinois;  and  also 
the  seizin  in  fee  of  said  Julia  Ann  Bates,  of  the  one  undivided 
half  of  said  north  half  and  south  half  of  said  lots  five  and  six — 
dispossession  by  the  defendant,  and  unlawful  withholding,  &c. 
The  second  count  is  a  several  count,  by  Young  and  wife,  setting 
forth  the  possession  of  the  one  undivided  half  of  said  north  half 
of  lot  five  and  south  half  of  said  lot  six,  by  said  Young  and  wife — 
a  dispossession  and  withholding  by  the  defendant ;  that  the  said 
Young  and  wife  claim  the  said  undivided  half  of  said  lots  in  fee, 
Y9 
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in  right  of  the  said  wife,  Elizabeth.  The  third  count  is  a  seve- 
ral count,  by  Julia  Ann  Bates,  setting  forth  the  possession  of  the 
one  undivided  half  of  said  north  half  of  lot  live  and  south  half 
of  said  lot  six,  by  said  Julia  Ann  Bates — a  dispossession  and  with- 
holding by  defendant ;  that  said  Julia  Ann  claims  the  one  undi- 
vided half  of  said  north  half  of  said  lot  five  and  south  half  of  lot 
six  in  fee. 

Plea  of  the  general  issue  and  similiter.  Francois  Marchildon 
made  a  party,  by  a  suggestion  of  his  marriage  with  Julia  Ann 
Bates. 

Evidence  on  the  part  of  the  plaintiff  showed  a  patent  from 
the  United  States,  granting  to  Elizabeth  and  Julia  Ann  Bates, 
heirs  at  law  of  Nehemiah  Bates,  deceased,  according  to  the  act 
of  Congress,  &c.,  said  north  half  of  lot  number  five  and  south 
half  of  said  lot  six,  in  block  number  twenty-nine,  among  other 
lots ;  which  said  lots  had  been  purchased  by  said  Elizabeth  and 
Julia  Ann,  and  granted  to  said  E,  and  J.  A.,  their  heirs  and  as- 
signs forever,  as  tenants  in  common,  and  not  joint  tenants.  Pat- 
ent dated  12th  September,  1845  ;  which  was  admitted  by  the 
Court  as  evidence.  Proof  was  introduced,  showing  that  Eliza- 
beth Young  and  Julia  Ann  Marchildon  were  the  heirs  at  law  of 
Nehemiah  Bates. 

Defendant's  counsel  then  admitted  that  said  halves  of  said  lots 
five  and  six,  at  the  time  of  the  service  of  the  declaration  and 
notice,  were  vacant  and  unoccupied  lots,  and  claimed  by  defen- 
dant in  fee  simple. 

On  part  of  defendant,  Richard  Seal  testified — he  is  clerk  of 
the  County  Court  of  Jo  Daviess  county — keeper  of  the  records 
of  the  Probate  Court.  He  produced  one  of  the  records  of  said 
late  Probate  Court,  of  its  acts,  &c.,  and  testified  that  the  entries 
on  pages  seventy-one  and  seventy-two  were  in  the  tandwriting 
of  Elijah  Charles,  who  was  probate  justice  during  the  3^ear  1840, 
and  at  date  of  said  entries  on  pages  seventy-one  and  seventy- 
two,  signed  "  Elijah  Charles ;"  that  said  signature  is  the  proper 
signature  of  said  Charles ;  that  said  Charles  is  now  deceased. 
Defendant  offered  in  evidence  said  entry;  which  is  as  follows, 
to  wit : 

"  At  a  special  term  of  the  Court  of  Probate,  held  at  the  court 
house,  in  Galena,  and  county  of  Jo  Daviess,  and  state  of  Illinois, 
on  the  23d  day  of  May,  1840,  the  following  proceedings  were 
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had,  to  wit:  Present  Elijah  Charles,  probate  justice  of  the 
peace  in  and  for  said  county.  Robert  B.  McDowell,  heretofore 
appointed  guardian  for  Elizabeth  and  Julia  Ann  'Bates,  minor 
heirs  of  Nehemiah  Bates,  deceased,  personally  appeared  in  open 
Court,  and  tendered,  in  writing,  the  following  resignation :  To 
Elijah  Charles,  probate  justice  of  the  peace  in  and  for  the  coun- 
ty of  Jo  Daviess,  and  state  of  Illinois  :  Sir — I  this  day  resign 
the  office  of  guardianship  for  Elizabeth  and  Julia  Ann  Bates  ; 
and  whereas,  the  Court  having  accepted  said  resignation,  and 
revoked  the  letters  heretofore  granted  to  said  McDowell,  and  it 
appearing  to  the  satisfaction  of  the  Court  that  the  said  minors 
are  possessed  of  real  estate,  do  therefore  appoint  Thomas  Drum 
guardian  for  said  Elizabeth  and  Julia  Ann.  Said  letters  are  in 
words  and  figures,  to  wit : 

"  State  of  Illinois,  ) 

ss 
Jo  Daviess    county,  j      '  , 

"  The  people  of  the  state  of  Illinois  to  Thomas  Drum  of  said 
county,  greeting :  Whereas  Robert  B.  McDowell,  guardian  for 
Elizabeth  Bates,  of  the  age  of  eleven  years,  in  February  last, 
and  Julia  Ann  Bates,  of  the  age  of  nine  years,  minor  heirs  of 
ISTehemiah  Bates,  deceased,  has  on  this  day  filed  in  the  ofiice  of 
Probate  Court  his  resignation  as  such  guardian  ;  and  the  said 
Court  having  accepted  said  resignation,  and  revoked  the  letters 
heretofore  granted  to  said  McDowell,  do,  therefore,  hereby  ap- 
point you  guardian  of  the  said  Elizabeth  and  Julia  Ann  Bates, 
persons  and  property,  until  they  shall  arrive  at  the  age  of  eigh- 
teen years.  Witness,  Elijah  Charles,  probate  justice  of  the 
peace  in  and  for  said  county,  at  his  office,  in  Galena,  this  the 
23d  day  of  May,  A.  D.  1840.  ,       - 

"  Elijah  Charles,  Probate  J.  P." 

To  the  admission  of  this  entry  the  plaintiff's  counsel  objected; 
which  objection  the  Court  overruled,  and  plaintiffs  excepted. 
Defendant  offered  and  read  in  evidence  a  bond,  executed  by  said 
Drum,  as  guardian,  with  sureties,  in  the  penal  sum  of  $5000. 
dated  23d  May,  1840,  conditioned  for  faithful  discharge  of  office 
and  trust  of  guardian,  &c.,  &c.  The  defendant  then  offered  evi- 
dence that  notice  of  sale  was  printed  in  four  numbers  of  the  ' 
Galena  Sentinel,  the  first  insertion  on  11th  February,  1843,  and 
the  last  11th  March,  1843.     The  notice  was  dated  Galena,  Feb- 
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ruary  14th,  1843,  and  set  forth  that  Drum  was  guardian  of  said 
Elizabeth  and  Juha  Ann,  minors  ;  that  they  were  seized  of  certain 
lots  and  parcels  of  land,  and  among  them  said  lots  number  five  and 
six,  in  said  block  twenty-nine  ;  it  was  necessary  for  the  support 
and  education  of  said  wards,  and  would  be  conducive  to  their 
interests,  to  have  said  lots  or  some  portion  of  them  sold  ;  that  it 
was  his  intention  to  petition  the  Circuit  Court,  at  Galena,  on  se- 
cond Monday  of  March,  then  next,  for  hcense  and  authority  to 
sell  the  same,  or  so  much  as  should  be  necessary  for  their  support 
and  education.  To  the  admission  of  which  notice  and  certificate 
the  plaintifi''s  counsel  objected ;  which  objection  was  overruled, 
and  the  notice  and  certificate  admitted ;  and  plaintifis  excepted. 
The  defendants  then  ofiered  in  evidence  a  petition,  signed 
'•'  Thomas  Drum,  guardian,"  addressed  to  the  Associate  Justice 
of  Supreme  Court  and  Judge  of  the  Circuit  Court,  &c.,  which 
represented  and  set  forth  that  said  Drum  was  guardian  of  said 
Elizabeth  and  Julia  Ann  Bates,  minors,  &c.,  by  the  appointment 
of  the  probate  justice  for  said  county;  that  his  said  wards  were 
each  seized  of  an  undivided  half  of  certain  tracts  of  land,  (de- 
scribing them,  and,  among  others,  the  said  lots  five  and  six,  in 
block  twenty-nine ;)  that  said  Drum  was  so  appointed  guardian 
on  the  22d  May,  1840  ;  "  that  at  the  time  of  his  said  appoint- 
ment, nor  at  any  time  before  or  since,  had  there  come  into  his 
hands  or  possession  any  personal  property  of  said  wards ; "  that 
from  time  to  time  since  said  appointment,  said  petitioner  had  ad- 
vanced moneys  for  the  support,  maintenance  and  education  of 
said  wards,  as  appears  by  account  annexed  ;  that  they  were  then 
indebted  to  him  for  such  moneys ;  that  there  was  no  money, 
personal  property,  or  means  in  his  hands,  for  the  support,  main- 
tenance and  education  of  said  wards;  that  it  is  necessary  for 
their  support  and  education,  and  will  be  conducive  to  their  in- 
terests to  sell  said  lots  or  parts  of  them  ;  that  notice  had  been 
given  to  all  concerned,  by  publication  in  the  Galena  Sentinel, 
printed  in  Galena,  for  three  weeks,  successively,  before  the  sit- 
ting of  the  Court — certified  copy  annexed  :  Wherefore  he  prays 
the  Court  to  order  a  sale  of  said  lots,  or  as  many  as  shall  be 
deemed  necessary  by  said  petitioner,  for  the  support  and  educa- 
tion of  said  wards ;  and  that  petitioner,  on  making  sale,  at  such 
time  and  place,  and  on  such  terms  as  this  Court  shall  order,  be 
authorized  to  convey  the  same  to  the  purchasers,  by  good  and 
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sufficient  deeds,  according  to  the  statute  in  such  case  made  and 
provided.  Signed  "  Thomas  Drum."  To  the  admission  of 
which  petition,  the  plaintiffs'  counsel  objected ;  which  objection 
was  overruled  by  the  Court,  and  the  plaintiffs'  counsel  excepted. 
Defendants'  counsel  offered  in  evidence  an  entry  in  said  record 
of  said  Circuit  Court,  at  its  March  term,  1843,  setting  forth  that 
Thomas  Drum,  guardian,  &c.,  came,  &c. ;  that  proof  of  publica- 
tion had  been  filed  according  to  law,  and  the  Court  being  satis- 
fied as  to  the  facts  stated  in  said  petition,  and  that  there  were 
just  and  reasonable  causes  for  the  sale  of  the  real  estate  therein 
described,  ordered  and  decreed  that  said  Drum,  guardian,  &c., 
should  sell  at  public  sale  the  lots  or  tracts  of  land  mentioned  in 
said  petition,  belonging  to  said  wards,  (setting  forth  a  number  of 
lots,  and  among  them  said  lots  number  five  and  six,  in  block 
twenty-nine,)  or  so  many  of  said  lots  as  might  be  deemed  neces- 
sary or  expedient  by  said  guardian,  for  the  purpose  set  forth  in 
said  petition,  on  Saturday,  22d  April,  then  next,  between  nine 
o'clock  in  the  morning,  and  six  in  the  afternoon  of  said  day,  to 
the  highest  bidder.  Notice  to  be  given  by  guardian  in  a  news- 
paper in  Galena,  for  three  weeks  successively  ;  the  last  publica- 
tion to  be  at  least  ten  days  before  the  sale.  Sale  to  be  on  the 
premises.  Terms :  one-third  of  purchase  money  cash,  one- 
third  in  six  months,  one-third  in  twelve  months,  with  interest 
from  date  of  sale ;  the  purchasers  to  execute  a  mortgage,  on  the 
premises  sold,  to  said  guardian,  for  security  for  notes  taken  for 
balance.  The  petitioner  being  authorized  to  execute,  acknow- 
ledge and  deliver  good  and  sufficient  deeds  for  the  premises  sold, 
convevino-  all  the  ri^ht  and  title  of  his  said  wards.  And  it  is  fur- 
ther  ordered,  that  he  make  a  return  of  his  doings  in  this  behalf  to 
the  next  term  of  this  Court.  To  the  admissibility  of  which,  the 
plaintiffs'  counsel  objected.  The  objection  was  overruled,  and 
the  plaintiffs'  counsel  excepted. 

Plaintiffs  admitted  that  Elizabeth  and  Julia  Ann  were  resi- 
dents of  Galena,  at  the  time  of  the  presentation  of  said  petition, 
and  order  of  sale,  and  waived  proof  thereof. 

The  defendants  then  offered  in  evidence  a  printed  notice  and 
certificate  of  H.  C.  McGrew,  publisher  of  the  Galena  Sentinel ; 
that  said  notice  had  been  published  in  said  paper,  printed  in  Ga- 
lena, for  three  weeks  in  succession,  in  three  different  numbers 
of  said  paper — -the  first,  March  17th,  1843 — the  last,  April  8th, 
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184:3 ;  which  said  printed  notice  was  headed  "  Guardian's  Sale," 
dated  March  16th,  1843,  and  signed  "  Thomas  Drum,"  reciting 
that,  bj  virtue  of  a  decree  of  the  Circuit  Court  of  Jo  Daviess 
county,  Illinois,  at  March  term,  1843,  the  under-signed,  Thomas 
Drum,  guardian  of  E.  and  J.  A.  Bates,  minors,  &c.,  would  sell 
at  public  sale,  on  Saturday,  22d  April,  then  next,  between  the 
hours  of  nine  o'clock  A.  M.  and  six  P.  M.,  on  the  premises, 
to  the  highest  bidder,  all  the  right  and  title  of  his  said  wards  in 
and  to  property  described,  and,  amongst  others,  the  said  north 
half  of  lot  number  Hve,  and  south  half  of  lot  number  six,  both  in 
block  number  twenty-nine,  east  of  Fevre  river.  Galena,  Illinois, 
for  the  purpose  set  forth  in  the  petition  to  said  Court.  To  the 
admission  of  this  notice,  &c.,  plaintiffs'  counsel  objected  ;  which 
objection  was  overruled  by  the  Court,  and  plaintiffs'  counsel  ex- 
cepted. 

The  defendants  then  offered  in  evidence  the  return  of  said 
Drum  of  said  sale,  in  words  and  figures,  which  was  entitled,  "  In 
the  matter  of  Thomas  Drum,  guardian  of  E.  and  J.  A.  Bates, 
minors,  &c.,  on  petition  for  sale  of  real  estate.  In  Circuit  Court, 
to  the  October  term,  A.  D.,  1843  ;"  which  recites  the  order  of 
Court  hereinbefore  set  forth,  and  that  in  pursuance  thereof,  said 
Drum  sold  at  public  sale,  22d  April,  1843,  between  nine  A.  M. 
and  six  P.  M.,  on  the  premises,  to  the  highest  bidder,  the  real 
estate  set  forth  in  the  petition  and  order — giving  the  names  of 
purchasers,  numbers  of  lots,  and  amount  bid — among  others,  as 
follows:  "Lorain  &  Co.,  the  north  half  of  lot  five,  in  block 
twenty-nine,  for  ^135 ;  Lorain  &  Co.,  the  south  half  of  lot  six, 
in  block  twenty-nine,  for  $115."  That  notice  of  time  and  place 
had  been  given,  &c.,  and  a  printed  copy  of  the  notice  and  certi- 
ficate of  printer  annexed,  and  marked  "  A,"  hereinbefore  set 
forth ;  that  the  terms  were  the  same  hereinbefore  last  mentioned ; 
that  said  terms  were  complied  with  by  each  purchaser,  as  afore- 
said, and  that  deeds  were  executed,  &c.,  to  purchasers,  for  pre- 
mises purchased,  conveying  all  the  right  of  said  wards  ;  and  that 
said  Drum  prayed  the  Court  to  accept  and  approve  of  said  re- 
turn and  report  of  his  proceedings,  and  to  order  it  to  be  record- 
ed according  to  statute  in  such  cases  made  and  provided. 
Signed,  "Tliomas  Drum,  guardian,"  and  filed  October  28th, 
1843.  Which  return  was  objected  to  ;  which  the  Court  over- 
ruled, and  plaintiffs'  counsel  excepted. 
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Defendants  then  offered,  in  evidence,  two  entries  on  the  re- 
cords of  the  Circuit  Court — one  made  at  June  term,  1843,  and 
the  other  at  October  term,  1843.  Entry  of  June  term,  1843, 
recites  the  fihng  by  said  Drum  of  a  motion  to  extend  the  time 
for  reporting  his  proceedings  in  this  matter  to  the  next  term  of 
Court,  as  follows  :  "  Now  at  this  day  came  the  petitioner,  by  his 
attorney,  and  presented  a  report  of  the  proceedings  in  this  be- 
half; which  is  accepted  by  the  Court  and  ordered  to  be  filed, 
and  is  in  words  and  figures  following,  to  wit :  "  (Reciting  the  re- 
turn verbatum — the  contents  are  given  above.)  To  last  entry 
plaintiffs  objected.  Objection  overruled,  and  plaintiffs  ex- 
cepted. 

Defendants  then  proved  that  defendants,  on  the  22d  of  April, 
1843,  and  before  and  after,  composed  the  firm  of  Lorain  &  Co. 

The  defendants  then  offered  in  evidence  the  following  deeds, 
&c. :  "  Thomas  Drum,  guardian,  to  Lorain  &  Co.  " — Deed  da- 
ted 22d  April,  A.  D.  1843;  acknowledged  3d  May,  1843,  and 
recorded  May  24th,  1843.  Recites  order  of  Court,  notice,  of 
sale,  and  sale  of  the  said  minors'  right,  title  and  interest  in  north 
half  of  lot  five  and  south  half  of  lot  six,  being  a  sale  of  all  the 
right  and  title  of  said  minors  ;  special  warranty  against  all  per- 
sons claiming  under  said  Drum,  in  his  capacity  aforesaid  ;  sign- 
ed, "  Thomas  Drum,  (seal.)  "  No  block  is  mentioned  in  this 
deed. 

In  connection  with  and  explanatory  of  said  deed,  defendants 
offered  in  evidence:  First,  a  mortgage,  as  follows:  "John  Lo- 
rain and  Shewell  S.  Lorain,  partners,  under  the  style  of  Lorain 
&  Co.  to  Thomas  Drum"— Dated  22d  April,  1843;  acknow- 
ledged 4th  May,  1843  ;  rocorded  May  13th,  1843 — consideration 
$16(>  QQ — north  half  lot  number  five  and  south  half  lot  number 
six,  in  block  twenty-nine — conditioned  to  secure  |166  QQ,  with 
interest,  in  manner  specified  in  two  promissory  notes,  for 
$83  33  each,  one  payable  in  six  months,  and  one  in  twelve 
months.  Second,  an  entry  on  record  of  mortgages  of  record- 
er's office  of  Jo  Daviess  county,  of  mortgage  last  above;  and 
the  following  marginal  note  :  "  Know  all  men,  that  I  hereby  ac- 
knowledge payment  and  satisfaction  in  full  of  the  within  mort- 
gage, and  do  hereby  declare  the  same  cancelled,  and  of  no  fur- 
ther force  or  effect  whatever.  Galena,  May  23d,  1844.  Thomas 
Drum."      Signed  with    the    proper  and   genuine    signature  of 
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Thomas  Drum.  Drum  at  time  of  trial  was  dead.  Third, 
"  Thomas  Drum  to  John  Lorain  and  Sliewell  Lorain  " — Deed, 
dated  23d  January,  184Y ;  acknowledged  28th  January,  ISttT; 
recorded  2d  February,  1847.  This  deed  is  like  the  first  from 
Drum  to  Lorain  &  Co.,  and  names  the  block  twenty-nine.  Re- 
cited this  deed  to  be  a  correction  of  that  deed,  as  to  the  said 
block  and  the  individual  names  of  the  grantees. 

To  the  first  named  deed  from  Drum  to  Lorain  &  Co.,  plaintiff's 
objected.  The  mortgage  was  objected  to  by  plaintift^'s  counsel. 
The  said  entry  in  said  record  of  mortgages  was  objected  to. 
The  marginal  memorandum,  signed  Thomas  Drum,  was  objected 
to.  The  said  second  deed  by  said  Drum  to  said  John  and 
She  well  Lorain,  dated  1847,  was  objected  to.  Each  and  all  of 
which  objections  to  said  deeds,  mortgages,  entry  and  marginal 
memorandum  were  overruled — plaintiifs  excepting. 

Plaintiff's  then  produced  a  witness,  who  testified  that  he  was 
clerk  of  the  Circuit  Court  in  and  for  Jo  Daviess  county,  Illinois, 
and  had  been  for  about  ten  years ;  that  there  were  no  other  pa- 
pers on  file,  nor  had  been  in  his  oflBce,  to  his  knowledge,  in  the 
matter  of  the  said  application  of  said  Drum  for  the  said  sale  of 
said  realty,  except :  First,  the  petition,  signed  Thomas  Drum, 
above  described,  and  the  contents  given;  second,  printed  notice, 
signed  Thomas  Drum,  and  certificate  of  printer,  above  set  forth, 
and  contents  given ;  third,  motion  by  said  Drum,  at  the  June 
term,  1843,  for  an  extension  of  the  time  for  the  return  of  said 
proceeding  till  next  term  ;  fourth,  the  return  described  above  ; 
fifth,  the  printed  notice,  signed  Thomas  Drum,  and  certificate  of 
printer. 

HoGE  &  Wilson,  for  plaintiffs  in  error. 
Thompson  Campbell,  for  defendants  in  error. 

Opinion  by  Mr.  Justice  Caton  : 

We  will  dispose  of  the  questions  arising  in  this  case,  in  the 
order  in  which  they  have  been  presented  upon  the  argument. 
On  the  23d  of  May,  1840,  Mr.  McDowell,  the  former  guardian 
of  Elizabeth  and  Julia  Ann,  presented  to  the  Probate  Court  a 
resignation  of  his  guardianship,  which  that  Court  accepted,  and 
revoked  his  letters  of  guardianship,  and  appointed  Thomas  Drum 
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guardian  of  the  same  wards.  It  is  objected  that  the  former 
guardian  had  no  right  to  resign ;  that  the  Probate  Court  could 
not  legally  accept  his  resignation  and  appoint  a  successor,  and 
that  hence  the  appointment  of  Drum  was  a  nullity.  It  may  be 
admitted,  that  until  the  passage  of  the  law  of  the  13th  of  April, 
1849,  a  guardian  could  not,  as  a  matter  of  right,  resign  his  trust; 
nor,  it  is  most  probable,  would  the  mere  acceptance  of  the  resig- 
nation, of  itself,  vacate  the  office.  But  we  think  that  under  the 
power  given  by  the  seventh  section  of  chapter  forty-seven,  of 
Revised  Statutes,  the  Court  might  consider  a  resignation  a  suf- 
ficient cause  for  removal.  That  section  provides,  that  "  the 
Court  of  Probate,  in  all  cases,  shall  have  power  to  remove 
guardians,  for  good  and  sufficient  reasons,  which  shall  be  enter- 
ed on  record,  and  to  appoint  others  in  their  place,"  &c.  jSTow 
it  may  be  well  to  remembei',  in  the  outset,  that  the  objections 
which  are  presented  to  the  action  of  the  Probate  Court,  as  also 
of  the  Circuit  Court,  are  urged  in  a  collateral  proceeding,  and 
not  upon  an  appeal  to  reverse  those  orders  and  proceedings. 
That  the  Court  of  Probate  had  power  to  remove  the  guardian, 
for  good  and  sufficient  reason,  is  clear,  for  it  is  so  expressly 
written ;  but  the  statute  does  not  specify  any  particular  reasons, 
but  leaves  the  sufficiency  of  the  cause  with  that  Court.  Admit- 
ting that  upon  an  appeal  the  sufficiency  of  the  reasons  might  be 
inquired  into,  yet,  in  this  collateral  action,  we  are  certain  that 
we  cannot  pronounce  them  insufficient.  That  Court  had  juris- 
diction to  remove,  and  was  called  upon  to  exercise  its  judgment, 
on  the  sufficiency  of  the  reasons  for  the  removal ;  and  its  judg- 
ment is  valid  and  binding,  until  it  is  reversed,  no  matter  how  er- 
roneously the  Court  may  have  judged  in  the  exercise  of  its  juris- 
diction. The  Probate  Court  considered  the  resignation  suffi- 
cient cause  for  the  removal,  for  immediately  it  proceeded  to  re- 
voke the  letters  of  guardianship,  which  necessarily  operated  as 
a  removal  of  the  guardian.  The  appointment  of  Drum  was  made 
in  a  proper  case,  and  he  was  a  legal  guardian,  unless  the  other 
objections  to  his  appointment  shall  be  sustained. 

At  the  time  of  Drum's  appointment,  one  of  the  wards  was 
nine  and  the  other  eleven  years  of  age,  and  his  letter  of  appoint- 
ment expressed  to  be  for  the  full  term,  until  they  should  respec- 
tively attain  the  ages  of  eighteen  years.  It  is  objected,  that 
here  was  an  excess  of  jurisdiction,  exercised  by  the  Probate 
SO 
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Court,  and  for  that  reason  the  appointment  was  void.  "Were  we 
to  admit  that  the  guardianship  of  one  who  is  appointed  while 
the  ward  is  within  the  age  of  choice,  cannot  continue  beyond 
that  period,  still  we  do  not  think  it  would  entirely  vitiate  the  ap- 
pointment, because  it  professed  to  be  for  too  long  a  time. 
Within  the  time  for  which  he  might  have  been  appointed,  his 
acts  would  be  good.  It  is  not  like  the  case  of  a  lease  made  by 
a  guardian  of  the  ward's  estate,  for  a  longer  term  than  he  had 
authority  to  lease  it.  In  such  a  case,  the  lease  might  be  void,  as 
being  in  express  violation  of  the  law ;  and  there  is  a  manifest 
reason  why  it  might  not  be  binding ;  for  the  entire  term  would 
enter  into  and  constitute  one  of  the  principal  moving  consider- 
ations for  the  tenancy.  When  void  for  a  part  of  the  term,  it 
might  well  be  considered  of  no  validity.  But  no  such  consider- 
ation enters  into  the  appointment  of  a  guardian.  The  letter  of 
appointment  might  fix  its  duration,  until  it  should  be  revoked  ; 
and  yet,  because  that  might  never  happen,  it  would  be  unrea- 
sonable to  say  that  the  appointment  was  good  for  nothing.  That 
objection,  at  least,  is  untenable.  JMow  let  us  see  whether  the 
appointment  necessarily  ceases  when  the  ward  arrives  at  the 
age  of  choice.  This  appointment  was  made  under  the  first  sec- 
tion of  our  statute  which  provides :  "  Courts  of  Probate,  in  their 
respective  counties,  shall  admit  orphan  minors,  above  the  age  of 
fourteen  years,  the  father  being  dead,  to  make  choice  of  guar- 
dians, and  appoint  guardians  for  such  as  are  under  the  age  of 
fourteen  years."  The  next  section  requires  the  Court  of  Pro- 
bate, when  informed  that  there  is  a  minor  within  the  county,  over 
fourteen  years  of  age,  without  a  guardian,  to  notify  the  infant  to 
appear  and  choose  a  guardian  ;  and  if  he  refuses  to  do  so,  the 
Court  shall  appoint  one  for  him,  the  same  as  if  the  minor  were 
under  that  age.  The  question  in  this  case  arises  under  the  first 
section,  and  it  might  admit  of  a  reasonable  doubt,  whether  the 
right  of  choice  is  given  to  a  minor,  after  he  arrives  at  the  age 
of  fourteen,  if  he  then  has  a  guardian  holding  under  a  previous 
appointment.  The  statute  certainly  does  not  limit  the  appoint- 
ment to  that  time,  nor  does  it  say  that  after  that  time  the  minor 
may  choose  another  guardian  in  place  of  the  former.  How- 
ever, as  the  statute  was  framed  upon  the  supposition  that,  at  the 
age  of  fourteen,  the  minor  is  of  suflicient  discretion  to  choose  a 
guardian,  and  as  that  discretion  would  not  be  likely  to  be  im- 
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paired  bj  his  having  a  guardian  before  that  time,  we  may  con- 
sider it  a  part  of  the  policy  of  the  law  to  allow  minors,  in  all  ca- 
ses to  make  choice  of  guardians,  after  that  time.      But  there  is 
no  intimation  that,  until  that  right  is   exercised,  the  former  ap- 
pointment shall  be  superseded.      But  the  reverse  may  be  fairly 
intended,  from  the  expressions  and  provisions  of  both  sections. 
The  first  section  says,  the   Court  shall  admit  the  minor  of  the 
age  of  fourteen  to  make  choice,  &c.      Now  it  is  under  this  sec- 
tion, if  at  all,  that  minors,  having  guardians,  may,  when  they  at- 
tain that  age,  have  the  right  to  choose  others ;  and,  at  most,  they 
are  admitted  to  do  so.      The  Court  is  not  required  to  call  upon 
them  to  make  a  choice,  nor  is  the  Court  authorized,  in  case  they 
do  not  choose,  to  make  appointments,  as  is  provided  for  another 
class  of  cases  in  the  next  section.      So  that,  unless  the  old  guar- 
dian holds  over,  the  minor  will  be  without  a  guardian  until  the 
infant  shall  appear  in  Court  and  make  a  choice.     "We  think  it  is 
manifest  that  the  second  section  was  never  intended  to  embrace 
a  case  where  a  guardian  had  once  been  appointed.     That  sec- 
tion provides,  that  whenever  it  shall  be  represented  to  the  Court 
that  there  is,  within  the  county,  an  orphan  minor,  over  the  age 
of  fourteen  years,  who  has  not  a  guardian,  he  shall  be  notified 
to  appear  and  choose  a  guardian  ;  and  if  he  does  not  do  so,  the 
Court  shall  appoint  a  guardian  for  him,  "  as  if  said  minor  were 
under  the  age  of  fourteen  years."     This  evidently  contemplates 
a  new  case,  of  which  the  Court  has  had  no  previous  jurisdiction 
or  knowledge  ;  and  it  even  seems  to  require  the  representation  of 
a  third  person  to  set  the  Court  in  motion,  and  is  not  a  case  where 
the  minor  has  been  under  the  supervisory  control  of  the  Court. 
Under  this    section,  if  the  minor  refuse  to    choose,    the  Court 
shall  appoint,  as  if  the  infant  had  not  attained  the  age  of  choice. 
And,  in  such  a  case,  how  long  shall  the  appointment  continue  ? 
In  terms,  at  least,  until  the  minor  shall  attain  his  majority,  and 
undoubtedly  the  guardian  might  continue  till  that  time,  unless 
the  infant  should  sooner  choose  another,  if  he  should  be  held  to 
have  that  right.     If  such  must  be  the  terms  of  such  an  appoint- 
ment, why  should  they  be  variant,  where  the  infant  is  under  four- 
teen, when  the  statute  says  that  the  appointment,  in  that  case, 
shall  be  the  same  as  in  this  ?  We  entertain  no  doubt,  that  it 
was  the  intention  of  the   Legislature  that  a  guardian  appointed 
for  an  infant  under  the  age  of  fourteen,  should  continue  in  his 
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appointmeut  after  that  time,  unless  superseded  by  one  selected 
bj  the  infant  himself.  There  are  no  terms  of  limitation  in  the 
act,  and  nothing  from  which  a  necessary  limitation  can  be  infer- 
red. At  most,  we  may  infer  that  the  Legislature  intended  to 
admit  the  ward  to  choose  another,  if  he  should  see  fit  to  exer- 
cise that  right.  And  the  policy  of  such  a  provision  cannot  be 
doubted.  By  this  construction,  no  interregnum  would  occur, 
either  from  necessity  or  inadvertence,  and  it  is  the  policy  of  the 
law  that  every  infant  shall  be  constantly  provided  with  a  guar- 
dian, to  take  care  of  his  person  and  to  superintend  his  estate. 
"VVe  have  not  thought  it  necessary  to  go  into  an  examination  of 
the  learning  displayed  at  the  bar,  relating  to  the  different  kinds 
of  guardians  known  at  the  common  law,  and  their  incidents, 
rights  and  duties,  nor  yet  to  review  the  decisions  of  the  Courts 
of  other  states — all  made  upon  statutes  materially  diifering  from 
ours,  for,  at  last,  we  should  return  from  our  research  with  but 
little  light  to  aid  us  in  the  construction  of  our  own  statutes, 
and  it  is  upon  that  the  decision  of  the  question  must  at  last 
depend. 

We  hold,  then,  that  Drum  was  the  legal  guardian  of  these  mi- 
nors, and  we  will  address  ourselves  to  the  examination  of  the  third 
objection,  which,  to  our  ajDprehension,  presents  more  difficulties. 
This  relates  to  the  proceedings  before  the  Circuit  Court  which 
granted  the  order  under  which  the  premises  were  sold.  This 
proceeding  was  under  the  tenth  section  of  the  statute  already 
referred  to,  which  provides,  that  "  the  Circuit  Court  may,  for 
just  and  reasonable  cause,  being  satisfied  that  the  guardian  has 
faithfully  applied  all  the  personal  estate,  order  the  sale  of  the  real 
estate  of  the  ward,  on  the  application  of  the  guardian,  by  peti- 
tion, in  writing,  stating  the  facts,"  &c.  That  section,  after  pro- 
viding for  the  notices,  proceeds,  "  such  order  may  enable  the 
guardian  to  sell  and  convey  the  real  estate,  for  the  support  and 
education  of  the  ward,  or  to  invest  the  proceeds  in  other  real 
estate."  This  is  a  proceeding  not  according  to  the  course  of  the 
common  law,  but  is  a  special  jurisdiction,  conferred  by  the  stat- 
ute, and,  although  in  a  Court  of  general  common  law  and  chan- 
cery jurisdiction,  yet  when  the  Court  undertakes  to  exercise  this 
extraordinary  jurisdiction,  which  is  not  in  conformity  to  either, 
it  must  appear  upon  the  face  of  the  record  or  proceeding  itself, 
that  the  contingency  existed,  or  at  least,  was  alleged,  which  au- 
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thorized  it  to  proceed  under  the  statute,  and  make  the  order. 
Upon  a  cursory  examination  of  the  many  decisions  which  were 
produced  upon  the  argument,  where  this  question  has  been 
elaborately  discussed  by  learned  Courts,  great  incongruity  might 
be  supposed  to  exist  in  the  opinions  of  different  judges,  yet  upon 
a  more  studied  investigation,  it  will  be  found  that  they  all  agree 
in  stating  substantially  the  same  rule,  and  the  apparent  discre- 
pancy will  be  found  to  have  originated  in  the  fact,  that  the  force 
of  the  argument  is  always  directed  either  for  or  against  the  ju- 
risdiction, according  as  the  decision  may  be  onew^ay  or  the  other. 
They  all  agree  that  enough  must  appear,  either  in  the  application 
or  the  order,  or,  at  least,  somewhere  upon  the  face  of  the  pro- 
ceeding, to  call  upon  the  Court  to  proceed  to  act ;  and  all  agree, 
that  when  that  does  appear,  then  the  Court  has  properly  acqui- 
red jurisdiction,  or,  in  other  words,  is  properly  set  to  work. 
When  the  jurisdiction  is  thus  established,  and  the  Court  is  au- 
thorized to  hear,  it  follows,  as  a  necessary  consequence,  that  it 
is  authorized  to  adjudge,  and  that  judgment  being  thus  entered 
by  authority  of  law,  no  matter  how  erroneous  it  may  be,  or  even 
absurd — though  it  be  made  in  palpable  violation  of  the  law  itself, 
and  manifestly  against  the  evidence — is,  nevertheless,  binding 
upon  all  whom  the  law  says  shall  be  bound  by  it,  that  is,  upon 
all  parties  and  privies  to  it,  until  it  is  reversed  in  a  regular  pro- 
ceeding for  that  purpose.  While  it  remains  a  judgment,  it  can- 
not be  inquired  into,  nor  its  regularity  questioned,  in  any  collat- 
eral proceeding.  In  another  action  the  inquiry  is  not  whether 
the  Court  acted  properly,  but  had  it  a  right  to  act  at  all  ?  Was 
the  judgment  rendered  in  the  exercise  of  an  usurped  power,  or 
of  a  conferred  authority  ?  If  the  former,  the  whole  proceeding 
is  utterly  void,  every  where.  If  the  latter,  it  is  always  obhga- 
tory,  till  reversed.  The  rule,  then,  is  a  very  simple  one,  and, 
ordinarily,  of  easy  application.  The  inquiry  is  not  whether  the 
proof  was  sufficient,  but  was  such  a  case  presented  to  the  Court 
as  called  upon  it,  under  the  statute,  to  act,  to  deliberate,  and  to 
decide  ?  Was  its  aid  properly  invoked  ?  If  so,  then  the  Court 
acted  within  its  jurisdiction,  and  every  presumption  is  in  favor 
of  its  judgment.  Indeed,  nothing  can  be  alleged  against  it  now. 
This  statute  is  far  from  possessing  that  clearness,  or  even  con- 
sistency, in  reason  and  expression,  which  might  be  desired  in 
one  of  its  character  and  importance ;  still  we  must  give  it  the 

(a)  Sliute  V.  C.  &  M.  R.  R.  Co.,  26  111.  R.,  437;  Fitagibbon  v.  Lake,  29  111.  R.,  177. 
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most  reasonable  construction  of  which  it  will  admit,  endeavor- 
ing, on  the  one  hand,  to  prevent  the  rights  of  infants  from  being 
wantonly  sacrificed,  in  violation  of  the  law,  and,  on  the  other, 
to  protect  the  rights  of  innocent  purchasers,  when  acquired  in 
good  faith,  under  the  law.  The  statute  sets  out  with  authoriz- 
ing the  Court,  "  for  just  and  reasonable  cause,  being  satisfied 
that  the  guardian  has  faithfully  applied  all  the  personal  estate," 
to  order  the  real  estate  to  be  sold ;  and  in  a  subsequent  part  of 
the  section,  it  provides  that  the  sale  may  be  ordered  for  either  of 
two  purposes :  first,  for  the  support  and  education  of  the  ward, 
and,  second,  that  the  proceeds  of  the  sale  may  be  invested  in 
other  real  estate.  Now,  by  the  literal  expressions  of  the  act,  it 
might  seem  that  the  personal  estate  must  be  exhausted  before  a 
sale  could  be  ordered,  where  the  sole  object  was  to  invest  the 
proceeds  in  other  real  estate,  but  we  can  hardly  believe  that  such 
could  have  been  the  design  of  the  Legislature,  for,  certainly, 
the  existence  of  personal  estate  could  have  nothing  to  do  in  de- 
termining the  question  whether  the  interest  of  the  ward  would  be 
promoted  by  a  change  of  the  investment  in  real  estate.  It  would 
seem  to  be  more  reasonable  to  suppose  that  the  "just  and  rea- 
sonable cause,"  which  is  required  to  be  shown,  and  the  facts  of 
which  the  statute  requires  to  be  stated  in  the  petition,  should 
govern  the  Court  in  determining  whether  the  interest  of  the 
ward  required  a  change  of  the  investment,  without  regard  to  the 
existence  of  personal  estate.  But  it  is  unnecessary  to  discuss 
the  difficulties  which  may  be  found  in  that  part  of  the  statute,  or 
to  undertake  to  explain  them,  for  in  this  case  the  application  for 
the  sale  was  not  made  for  the  purpose  of  investing  the  proceeds 
in  other  real  estate. 

After  stating  the  guardianship,  and  that  the  premises  belonged 
to  the  wards,  the  petition  shows,  "  that  at  the  time  of  the  said 
appointment,  nor  at  any  time  since,  has  there  come  into  the 
hands  or  possession  of  your  petitioner  any  personal  property  of 
his  said  wards,"  and"  that  there  is  no  money,  personal  property, 
or  means  in  his  hands,  for  the  further  support,  maintenance  or 
education  of  his  said  wiards  ;  and  that  it  has,  therefore,  become 
necessary,  for  their  support  and  education,  and  will  be  condu- 
cive to  their  interests,  to  have  the  same,  or  some  part  thereof, 
sold,"  &c.  These  are  the  reasons,  and  these  the  purposes,  for 
which  an  order  for  the  sale  of  these  premises  was  asked  ;   and 
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the  sufficiency  of  these  is  not  impaired  by  the  further  statement, 
that  the  guardian  had  already  made  large  advances  out  of  his 
own  funds,  for  their  support  and  maintenance,  and  that  there 
were  no  means  for  reimbursing  him.  The  petition  does  not  ask 
that  any  portion  of  the  proceeds  of  the  sale  should  be  applied  in 
payment  of  those  advances.  In  the  prayer  of  the  petition,  the 
Court  is  asked  to  order  a  sale  of  the  property,  "  for  the  support 
and  education  of  his  said  wards,"  and  no  other  purpose  is  ex- 
pressed, either  in  the  petition  or  in  the  order  of  the  Court. 
This  petition,  the  averments  of  which  the  Court  found  to  be 
true,  states  every  thing  which  the  statute  requires  to  give  the 
Court  jurisdiction,  except  that  instead  of  averring  "  that  the 
guardian  has  faithfully  applied  all  the  personal  estate,"  it  states 
that  no  personal  property  of  the  wards  had  ever  come  to  his 
hands.  We  do  not  think  this  departure  from  the  expressions  of 
the  statute  fatal  to  the  jurisdiction  of  the  Court,  although  it 
must  be  admitted  that  the  averment  is  somewhat  equivocal. 
The  meaning  of  the  statute  is,  that  the  g-uardian  should  have 
faithfully  applied  all  of  the  accessible  personal  estate ;  and  we 
are  disposed  to  hold  that  the  averment  here  was  equivalent  to 
that ;  for  if  there  never  was  any  personal  estate,  that  statement 
must  be  equally  satisfactory.  The  statute  nndoubtedly  requires 
the  guardian  faithfully  to  seek  for  pei'sonal  estate,  and  the  Court 
should  refuse  an  order  of  sale,  if  it  appears  that  there  was  per- 
sonal property  which  the  guardian  might  have  made  available, 
by  the  exercise  of  proper  diligence,  and  which,  by  his  neglect, 
he  has  not  obtained  and  applied.  It  is  true,  that  such  may  have 
been  the  case  here,  but  we  do  not  think  that  we  ought  to  intend 
that  it  was  so,  for  the  purpose  of  denying  the  jurisdiction  of  the 
Court,  and  defeating  the  titles  acquired  by  the  purchasers.  We 
are  of  opinion  that  the  order  of  the  Court,  directing  the  sale  of 
these  lots,  was  valid,  and  that  it  cannot  be  impeached  in  this 
collateral  action. 

Several  objections  were  taken  to  the  notices  of  the  sale  and 
other  matters  involved  in  the  adjudication  of  the  Circuit  Court, 
either  in  granting  the  original  order  of  sale,  or  in  the  final  order, 
confirming  the  report  of  the  guardian  ;  but  they  can  avail  noth- 
ing. That  Court  having  had  jurisdiction  to  hear  and  determine, 
it  cannot  be  permitted  now  to  deny  that  it  proceeded  properly 
and  determined  correctly.     And  as  to  the  proceedings  in  pais^ 
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as  the  posting  of  the  notices  of  the  sale;  there  are  several  cases 
which  were  referred  to  on  the  argument,  deciding  directly  that 
the  same  presumption  applies  to  them.  The  objection,  that  the 
report  of  the  guardian  was  not  confirmed  bj  the  Court,  cannot 
be  sustained.  The  order  made  upon  the  return  was  a  substan- 
tial and  sufficient  confirmation. 

There  are  two  supposed  ambiguities  in  the  conveyance  exe- 
cuted by  the  guardian.  First,  the  grantees  are  described  as 
"  Lorain  &c.  ;  "  also,  the  premises  are  imperfectly  described, 
the  number  of  the  block  having  been  omitted.  Admitting  that 
there  is  more  than  one  block  in  the  town  with  lots  bearing  the 
same  numbers  as  these,  then  here  is  a  latent  ambiguity.  Parol 
evidence  M^as  competent,  in  either  event,  to  have  remedied  the 
defect,  and  such  proof  was  adduced,  showing  who  the  grantees 
were.  In  order  to  explain  the  second,  a  mortgage  was  ofi'ered 
in  evidence,  dated  the  22d  of  April,  1843,  executed  by  the  de- 
fendants to  Thomas  Drum,  and  also  the  entry  of  satisfaction  of 
the  mortgage,  dated  the  23d  of  May,  1844.  These  were  objected 
to,  admitted,  and  an  exception  taken.  This  evidence  was  im- 
properly admitted.  It  was  not  shown  to  have  had  any  connec- 
tion whatever  with  the  deed,  to  explain  which  it  was  admitted. 
Although  it  describes  the  same  premises  as  the  deed,  with  the 
addition  of  the  block,  and  corresponds  with  it  in  date,  and  may 
be  for  the  balance  of  the  purchase  money  due  at  the  time  the 
mortgage  bears  date,  yet  that  did  not  prove  that  it  was  given  for 
the  security  of  the  balance  of  the  purchase  money  ;  and,  above 
all,  it  did  not  prove  that  this  mortgage  was  upon  the  same  prop- 
erty which  was  sold  by  the  guardian.  It  does  not  even  appear 
that  the  mortgage  was  given  to  Drum,  as  guardian.  On  its  face 
it  was  a  private  matter  of  his  own,  and  there  is  nothing  to  show 
that  it  was  otherwise.  Also,  for  the  purpose  of  explaining  the 
first  deed,  a  subsequent  one  was  oflered,  executed  by  Drum  to 
the  defendants,  dated  on  the  23d  of  January,  1847.  This  deed, 
which  professes  to  be  executed  for  the  purpose  of  correcting  the 
mistakes  in  the  first  deed,  gives  the  proper  names  of  the  grantees, 
and  describes  the  property  in  controversy.  This  deed,  we  also 
think,  was  improperly  admitted  in  evidence.  At  most,  it  amount- 
ed to  the  declarations  of  Drum,  made  some  years  after  the  trans- 
action, and  when  he  could  not,  by  such  declarations,  afi'ect  the 
interests  of  his  wards.      If  it  was  designed  as  a  confirmatory 
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conveyance,  it  was  equally  improper,  for  it  was  made  at  a  time 
when  he  was  not  authorized  to  convey,  or  do  any  act  affecting 
the  first  conveyance.  After  his  report  of  the  sale  had  been  ap- 
proved by  the  Court,  thereby  giving  effect  to  the  sale  and  con- 
veyance which  he  had  made  under  the  order  of  the  Court,  his 
power  was  exhausted,  so  far  as  it  related  to  that  sale  and  con- 
veyance. His  authority  to  make  that  conveyance  was  derived 
from  the  order  of  the  Court.  That  order  constituted  his  war- 
rant of  attorney.  By  that  order  he  was  made  the  agent  of  the 
law,  and  when  he  had  fulfilled  that  appointment  to  the  satisfac- 
tion of  the  Court,  and  his  acts  were  approved,  his  authority, 
thereby  conferred,  was  exhausted,  and  his  agency  was  deter- 
mined, and  any  act  of  his,  relating  to  that  appointment,  done 
afterwards,  was  void. 

The  only  remaining  question,  which  we  deem  it  important  to 
notice,  arises  under  the  assignment  of  error,  which  questions  the 
finding  of  the  Court  upon  the  evidence  before  it.  The  title  shown 
by  the  plaintiffs  was  a  patent  from  the  United  States,  dated  the 
12th  of  September,  1845,  granting  the  premises  in  question  to 
them,  by  the  description  of  Elizabeth  and  Julia  Ann  Bates,  heirs 
at  law  of  Neheraiah  Bates,  deceased.  This  patent,  it  will  be 
observed,  bears  date  subsequent  to  the  accruing  of  the  title  un- 
der which  the  defendants  claim  the  premises ;  and  there  is  no 
evidence  in  the  case,  showing  that  whatever  interest  the  plain- 
tiffs may  have  had  in  the  premises,  at  the  time  of  the  sale  under 
the  order  of  the  Court,  had  any  connection  with  the  title  subse- 
quently acquired  from  the  government.  There  can  be  no  just 
grounds  for  saying  that  an  independent  title,  subsequently  ac- 
quired by  the  ward,  inures  to  the  benefit  of  a  previous  purcha- 
ser at  a  guardian's  sale.  The  ward  cannot  be  estopped  by  the 
guardian's  deed  from  setting  up  such  subsequent  title.  The 
guardian  can  insert  no  covenants  in  the  deed,  which  are  binding 
upon  the  ward.  Mason  vs.  Caldwell,  5  Gilman,  196.  And, 
hence,  there  can  be  nothing  in  the  deed  which  can  operate  by 
way  of  estoppel.  If  the  guardian  chooses  to  insert  covenants 
in  the  deed,  he  may  be  held  personally  responsible  upon  them, 
and  to  him  alone  must  the  grantee  look  for  redress.  Whiting  vs. 
Dewey,  15  Pick  R.,  428.  It  was  insisted  upon  the  argument, 
that  the  patent  was  issued  upon  an  entry  which  was  made  by  or 
for  the  patentees,  anterior  tQ  the  proceedings  in  the  Circuit 
81 
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Court,  which  resulted  in  the  sale  of  their  interest  in  the  premi- 
ses, by  the  guardian.  If  this  be  so,  then,  indeed,  as  the  patent 
was  but  the  perfection  of  a  title,  which,  in  fact,  had  previously 
accrued,  and  which,  by  our  statute,  is  regarded  as  a  legal  and 
disposable  title,  we  have  no  doubt  that  the  patent  could  not  be 
used  to  defeat  the  estate  previously  acquired  {a).  But  there  is  no 
sufficient  evidence  in  this  record,  showing  that  such  was  the 
case,  and  certr.inly  the  Court  could  not  presume  that  it  was  so, 
without  evidence.  As  the  case  stood,  the  plaintiffs  were  entitled 
to  a  verdict  upon  the  evidence. 

The  judgment  of  the  Circuit  Court  is  reversed,  with   costs, 
and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 


Alexander    Young   et    at,.,   plaintiffs    in    error,    vs.    Edward 

Keogh,  defendant  in  error. 

Error  to  Jo  Daviess. 

Upon  a  sale  of  land  by  a  guardian,  the  title  is  defective,  unless  the  guardian-  shall  make  a 
report  of  his  proceedings,  and  have  the  same  confirrned  by  the  order  ot  the  Court  author- 
izing the  sale. 

This  was  an  action  of  ejectment,  in  the  usual  form.  Plea  of 
the  general  issue  and  similiteT.  Jury  returned  a  verdict  of  not 
guilty,  upon  the  trial  of  the  cause,  before  Hugh  T.  Dickey, 
Judge,  at  the  January  term,  A.  D.  1850,  of  the  Jo  Daviess  Coun- 
ty Court.  As  will  be  seen  by  the  opinion,  this  case  presents 
much  the  same  state  of  facts,  and  same  points  of  discussion,  as 
the  preceding  case  of  Young  et  al.  vs.  Loraine. 

HoGE  and  Wilson,  for  plaintiffs  in  error. 

Thompson  Campbell,  for  defendant  in  error. 

Opinion  by  Mr.  Justice  Caton  : 

The  title  set  up  by  the  defendant  in  this  case.  Is  claimed  under 
a  sale  made  by  the  same  guardian  as  in  the  case  of  Young  vs. 
Lorain,  and  for  the  same  wards,  and  made  upon  an  order  of  the 
same  Court,  passed  in  1846,  and  most  of  the  cjuestions  arising 

(o)  Rogers  V.  Brent,  5  Gil.  R.,  578 ;  Young  v.  Bowling,  15  HI.  R.,  485. 
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here  are  precisely  like  those  decided  there,  and  any  further  ex- 
amination of  them  now  is  unnecessary. 

The  petition,  however,  which  was  produced  in  this  case,  and 
upon  which  the  Circuit  Court  ordered  the  premises  to  be  sold, 
dilFers  somewhat  from  the  one  produced  in  the  other  case,  and 
yet  we  think  enough  was  shown  here  to  give  the  Court  jurisdic- 
tion. In  fact,  all  that  was  shown  in  the  first  petition  is  also 
shown  in  tjiis.  And  besides  that,  there  are  further  statements 
contained  in  this  petition,  which  lead  to  seriout  apprehension 
that  these  infant's  estates  were  squandered,  or,  at  least,  most 
extravagantly  expended  in  their  support  and  education,  and  yet, 
that  is  a  question  which  cannot  be  properly  investigated  in  this 
collateral  proceeding.  It  would  be  unsafe  and  unjust  to  try  that 
matter  in  a  suit  contesting  the  title  to  the  land,  in  the  hands  of 
third  parties,  unless  fraud  could  be  shown  ;  and  here  there  is  no 
proof  establishing  that.  That  the  Circuit  Court,  in  ordering  the 
sale  of  this  property,  may  have  acted  improvidently,  and  even 
erroneously,  may  be  admitted,  but  the  purchaser  is  not  respon- 
sible for  that  error,  nor  can  we  correct  it  here.  The  law  has 
enjoined  it  upon  the  Circuit  and  Probate  Courts,  at  least  in  the 
first  instance,  in  their  appropriate  spheres,  to  watch  over  and 
look  after  the  interests  of  infants,  and  to  see  that  tliey  are  not 
plundered,  or  their  estates  squandered,  by  their  guardians  or 
others,  and  with  them  must  rest  the  responsibility,  so  long  as 
they  act  within  their  jurisdiction,  unless  their  proceedings  are 
brought  before  us  directly  for  review.  It  is  only  then  that  we 
can  correct  their  erroneous  judgments. 

There  is  one  fatal  defect  in  the  defendant's  title,  in  this  case, 
which  did  not  exist  ii.  the  other,  and  that  is,  the  guardian  never 
made  a  report  of  his  proceeding,  under  the  order  of  sale,  as  that 
order  directed,  and  as  the  statute  required.  The  statute  de- 
clares, "  it  shall  be  the  duty  of  the  gaardian  making  such  sale, 
as  soon  as  may  be,  to  make  a  return  of  such  proceedings  to  the 
Court  granting  the  order,  which,  if  approved  by  the  Court,  shall 
be  recorded,  and  shall  vest  in  the  purchaser  or  purchasers  all 
the  interest  the  ward  had  in  the  estate  so  sold."  There  is  no 
avoiding  the  conclusion  that  the  title  does  not  vest  in  the  pur- 
chaser till  the  report  is  made  and  approved.  The  language  of 
the  statute  is  so  explicit  and  unequivocal,  that  it  neither  admits  of 
doubt  or  argument.  It  is  not  like  the  case  of  the  return  of  a  sheriff 
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to  an  execution,  as  was  insisted  at  the  bar,  for  there  it  is  not  the 
return  which  vests  the  title.  In  this  case,  had  the  statute  merely 
required  a  return  to  be  made,  the  want  of  it  might  be  over- 
looked, and  even  the  approval  by  the  Court  might,  possibly,  be 
dispensed  with,  so  far  as  the  validity  of  the  purchaser's  title  is 
concerned,  were  it  not  for  the  further  provision  of  the  statute, 
that  the  approval  and  recording  of  the  return  "  shall  vest  in  the 
purchaser  "  the  interest  of  the  ward.  If  the  conveyance,  with- 
out these  proceedings,  could  vest  the  title,  then  these  proceed- 
ings could  not  again  vest  it.  Neither  the  guardian  or  the  Court 
could  contrive  to  vest  the  title  in  any  other  mode  than  that  provi- 
ded by  <:he  statute.  If  authority  were  required  for  a  proposition 
so  plain,  it  will  be  found  in  the  cases  of  Ilea  et  al.,  vs.  McEach- 
ron,  13  Wendell,  405 ;  Lessee  of  Curtiss,  vs.  JSTorton,  1  Ohio 
R,  136. 

.  The  judgment  of  the  Circuit  Court  is  reversed,  with  costs, 
and  the  cause  remanded  for  another  trial. 

Judgment  reversed. 


Lauken  p.  Hilliaed,  appellant,  vs.  Almond  Walker,  appellee. 
Appeal  from  Cook  County    Court  of  Common  Pleas. 

Joint  indebtedness  cannot  be  set  off  against  a  separate  demand;  only  such  demands  can  be 
set  off  as  are  mutual  between  the  parties  to  the  suit. 

This  was  an  action  of  assumpsit,  tried  in  the  Cook  County 
Court  of  Common  Pleas,  wherein  Almond  Walker,  the  appellee, 
was  plaintiff,  and  a  judgment  rendered  for  $1,814  80,  Spring, 
Judge,  presiding.  Before  the  trial,  the  defendant  below,  and 
appellant  in  this  Court,  moved  for  a  continuance  of  the  cause, 
upon  his  affidavit,  setting  forth  that  E.  E.  Griggs  and  two  others 
were  important  witnesses  for  his  defence,  and  that  they  were 
absent,  &c.,  and  that  he  expected  to  prove  by  them  the  collec- 
tion by  said  Almond  Walker  and  one  Charles  Walker,  who  were 
copartners  of  several  sums  of  money,  on  his  account,  which 
were  used  and  appropriated  by  said  firm  of  C.  &  A.  Walker,  two- 
thirds  of  which  money  collected  belonged  to  the  defendant  be- 
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low.     This  application  for  a  continuance  was  refused.     This  is 
the  principal  error  assigned  by  the  appellant. 

B.  S.  Morris,  for  appellant. 

Arnold  &  Lay  and  Larned  &  Bentley,  for  appellee. 

Opinion  by  Treat,  C.  J. : 

The  application  for  a  continuance  was  properly  denied.  The 
facts  sought  to  be  proved  by  the  absent  witnesses  would  not 
have  benefited  the  defendant.  The  evidence  would  only  have 
showed  that  the  firm  of  C.  &  A.  Walker,  of  which  firm  the  plain- 
tiff was  a  member,  was  indebted  to  the  defendant.  That  joint 
indebtedness  could  not  be  set  off  against  a  separate  demand  due 
to  one  of  the  partners.  Demands  cannot  be  set  off,  unless  they 
are  mutual,  and  between  the  parties  to  the  action.  Burgwin  vs. 
Babcock,  ante,  28, 

The  record  fails  to  show  that  the  defendant  excepted  to  the 
giving  of  the  instructions  complained  of.  No  question,  there- 
fore, arises  as  to  their  correctness. 

The  motion  for  a  new  trial  was  properly  refused.  The  find- 
ing of  the  jury  was  clearly  authorized  by  the  evidence.  The 
plaintiff  read  in  evidence  two  promissory  notes,  the  principal 
and  interest  of  which,  at  the  time  of  the  trial,  amounted  to  about 
$2,283.  There  was  a  credit  on  one  of  the  notes  of  $101  95; 
and  the  defendant  proved  that  the  plaintiff  had  assumed  the 
payment  to  him  of  $270  or  $300,  for  goods  furnished  to  a  third 
person.     The  verdict  was  for  $1,814  80. 

The  judgment  will  be  affirmed,  with  costs. 

Judgment  affirmed. 
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Grant  Goodrich  ef  al.,  plaintiffs  in  error,  vs.  Alonzo  Hunt- 
ington, defendant  in  error. 

Error   to  CooJc. 

On  the  dismissal  of  a  suit  the  parties  are  out  of  court,  and  all  further  proceedings  are  unau- 
thorized, until  the  judgment  of  dismissal  is  vacated,  and  the  cause  reinstated. 

The  appearance  of  the  defendant,  on  a  subsequent  day  of  the  term,  and  obtaining  leave  to 
vi'iihdraw  his  plea,  does  not  authorize  the  court  to  enter  judgment  by  nil  dicit. 

In  order  to  sustain  a  judgment  entered  subsequent  to  the  dismissal  of  the  suit,  the  record 
should  show  that  the  order  of  dismissal  had  been  vacated,  or  some  act  of  the  party  clearly 
indicating  that  the  cause  should  be  heard  and  determined. 

This  was  an  action  of  covenant,  brought  in  the  Cook  Circuit 
Court,  at  the  April  term,  184:1.  An  alias  summons  was  issued, 
returnable  at  the  October  term  of  that  year,  which  was  served 
upon  two  of  the  defendants,  w^ho  appeared.  The  declaration 
contained  eight  counts,  to  each  of  which  demurrers  were  filed. 
The  cause  remained  without  further  proceedings,  and  was  con- 
tinued from  term  to  term,  untir  November  term,  1845  ;  on  the 
seventh  day  of  which  term,  the  following  order  was  entered : 
"  Ordered  by  the  Court,  that  this  cause  be  dismissed,  each  party 
paying  his  own  costs."  Afterwards,  on  the  22d  day  of  JSTovem- 
ber,  1845,  the  defendants  who  had  been  served,  came  and  with- 
drew their  pleas;  whereupon,  a  judgment  was  entered  against 
them  for  $5,148  40,  and  costs.  The  plaintifis  in  error  com- 
plain of  this  judgment,  and  assign  it  for  error. 

B.  S.  Morris  and  J.  C.  CnAiiPLiN,  for  plaintiffs  in  error. 

J.  M.  Wilson,  for  defendant  in  error. 

Opinion  by  Treat,  C.  J. : 

This  was  an  action  of  covenant,  brought  by  Huntington 
against  Goodrich  and  others.  Goodrich  and  Fullerton,  only, 
were  served  with  process.  They  pleaded  several  pleas.  The 
record  then  shows  this  entry :  "  Ordered  by  the  Court,  that  this 
cause  be  dismissed,  eacli  party  paying  his  own  costs."  Some 
two  weeks  afterwards,  but  during  the  same  term,  an  entry  was 
made  on  the  record,  which,  after  reciting  that  "  thi^  day  comes 
the  said  plaintiff,  in  his  own  proper  person,  and  the  defendants,  Al- 
exander N.  Fullerton  and  Grant  Goodrich,  who,  alone,  have  been 
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served  with  process,  by  their  attorney,  also  come,  and  withdraw 
the  pleas  filed  therein,"  proceeded  to  enter  a  formal  judgment, 
by  nil  dicit^  against  the  defendants,  for  $5,198  40.  The  rendi- 
tion of  that  judgment  is  assigned  for  error. 

The  record  presents  the  strange  anomaly  of  a  judgment  ren- 
dered in  a  proceeding  which  had  previously  been  dismissed, 
without  the  order  of  dismissal  having  been  set  aside.  On  the 
dismissal  of  the  suit,  the  parties  were  out  of  Court,  and  all  fur- 
ther proceedings  were  unauthorized,  until  the  judgment  of  dis- 
missal was  vacated,  and  the  cause  reinstated.  It  does  not  appear 
that  this  was  done.  The  fact  that  the  defendants  appeared  on 
a  subsequent  day  of  the  term,  and  obtained  leave  to  withdraw 
their  pleas,  conferred  no  authority  on  the  Court  to  enter  the 
judgment.  It  does  not  follow  that  the  defendants  treated  the 
case  as  still  pending  and  undisposed  of,  merely  because  they 
made  this  application.  They  may  have  had  a  very  different  ob- 
ject in  view,  in  withdrawing  the  pleas  from  the  files.  In  order 
to  sustain  a  judgment  entered  subsequent  to  the  dismissal  of  the 
suit,  the  record  ought  either  to  show  that  the  order  of  dismissal 
was  first  set  aside  by  the  Court,  or  such  acts  of  the  parties,  as 
clearly  indicated  a  design  on  their  part,  that  the  cause  should  be 
heard  and  determined,  without  reference  to  the  j)revious  proceed- 
ings. This  record  will  not  justify  either  of  such  conclusions.  It 
simply  states  an  appearance  in  Court  by  the  defendants  for  the 
purpose  of  withdrawing  certain  papers  from  the  files  of  the  case  ; 
but  it  fails  to  show  that  the  Court  had  reinstated  the  cause,  or 
that  the  parties  had  consented  that  it  might  be  proceeded  with, 
as  if  no  order  of  dismissal  had  been  entered.  No  reasonable 
intendment  will  sustain  this  judgment.  If  sustained,  it  must  be 
done  upon  vague  inferences  as  to  what  was  the  real  state  of  the 
case. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  with 
costs. 

Judgment  reversed. 
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Charles    Waterman    and    Reuben   Barrett,   appellants,    vs. 
Frederick  T.  Peet  and  Samuel  H.  Hitchcock,  appellees. 

Appeal  from  Kane. 

In  a  (ieclaration  on  a  contract  spesiflcally  made  payable  in  the  county  where  the  action  is 
brought,  it  is  not  necessary  to  aver  that  the  plaintiff  resides  in  such  county,  to  justify  the 
emanation  of  process  to  a  foreign  county.    The  place  of  payment  controls  the  jurisdiction. 

The  statements  of  an  agent,  made  to  a  stranger  to  a  transaction,  at  another  time,  and  after  the 
transaction  was  concluded,  are  not  admissible  to  aftect  his  principals.  But  his  declara- 
tions, made  at  the  time  of  a  transaction,  might  bind  his  principals,  and  would  therefore  be 
evidence  (a). 

This  was  an  action  of  assumpsit,  brought  in  the  Kane  Circuit 
Court,  bj  appellees  against  appellants,  to  recover  the  amount  of 
a  promissory  note,  made  payable  at  the  office  of  Ed.  E.  Harvey, 
at  Elgin,  Kane  county,  Illinois.  Process  was  issued  to  the 
counties  of  Stephenson  and  Winnebago,  where  the  defendants 
below  resided  and  were  served.  The  declaration  averred, 
"  that  the  said  promissory  note  upon  which  this  action  is  com- 
menced, was  and  is  made  specifically  payable  in  the  county  of 
Kane  aforesaid,  and  within  the  jurisdiction  of  this  Court."  The 
defendants  pleaded,  in  defence  to  the  action,  that  the  note  was 
fraudulently  obtained,  for  a  sum  too  large  by  $100,  by  the  aid 
of  one  Harvey,  acting  as  the  agent  of  the  plaintiffs  below.  To 
support  this  plea,  defendants  proposed  to  prove  admissions  to  a 
witness,  not  a  party  to  the  notes,  made  by  Harvey  the  next  day 
after  the  note  was  given,  as  to  how  the  execution  thereof  was 
obtained.  This  was  objected  to,  and  objection  sustained. 
Cause  heard  before  Theophilus  L.  Dickey,  Judge,  and  a  jury, 
at  the  December  special  term  of  the  Kane  Circuit  Court,  1849, 
and  a  judgment  recovered  for  $357  50.  Defendants  below 
prayed  this  appeal. 

Loop  &  Hurlbut,  for  appellants. 
Manniere  and  Meeker,  for  appellees. 

Opinion  by  Treat,  C.  J.  : 

The  objection  to  the  jurisdiction  of  the  Circuit  Court,  if  the 
appellants  can  now  insist  upon  it,  is  not  well  taken.  It  was  de- 
cided in  the  case  of  Key  vs.  Collins,  1  Scammon,  403,  that,  in 
a  declaration   on  a  contract    specifically  made  payable  in    the 

(a)  County,  &c.,  v.  Simmons,  6  Gil.  B.,  516. 
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county  where  the  action  was  brouglit,  it  was  not  necessary  to 
aver  that  the  plaintiff  resided  in  such  county,  to  justify  the  ema- 
nation of  process  to  a  foreign  county.  The  Court,  in  such  case, 
has  jurisdiction,  without  regard  to  the  residence  of  the  parties. 
It  is  the  place  of  payment  which  controls  the  jurisdiction,  and 
authorizes  process  to  issue  to  a  foreign  county  against  the 
debtor. 

It  is  assigned  for  error,  that  the  Court  erred  in  refusing  to  dis- 
miss the  suit,  because  the  summons  v/as  made  returnable  to  a 
special  term,  appointed  in  vacation.  It  is  a  sufficient  answer,  to 
say,  that  this  question  is  not  presented  by  the  record.  The  re- 
cord shows  that  the  process  was  made  returnable  to  a  special 
term,  but  it  fails  to  show  how  that  special  term  wac  appointed. 
The  statute  expressly  provides,  that  suits  may  be  brought  and 
process  made  returnable  to  a  special  term,  appointed  at  the 
preceding  regular  term  of  the  Court.  R.  S.,  ch.  29,  sec.  43. 
Whether  process  may  issue,  returnable  to  a  special  term,  ordered 
by  the  judge  in  vacation,  is  another  question,  about  which  we 
shall  not  now  intimate  an  opinion.  If  the  term  in  question  was 
appointed  in  vacation,  the  appellants  should  have  introduced  the 
evidence  of  that  fact  into  the  record,  by  a  bill  of  exceptions,  or 
otherwise. 

The  Court  decided  correctly  in  excluding  the  declarations  of 
Harvey.  His  statements  were  mere  hearsay,  not  a  part  of  the 
res  gestae.,  and  were,  therefore,  not  binding  on  the  appellees. 
They  were  not  rf^presentations  made  to  the  appellants,  on  the 
faith  of  which  they  acted,  but  declarations  made  to  a  third  person, 
having  no  interest  in  the  subject  matter  about  which  they  were 
made.  The  declarations  of  Harvey,  made  when  the  settlement 
took  place  and  the  notes  were  executed,  may  have  influenced 
the  conduct  of  the  appellants,  and  were,  therefore,  binding  on 
the  appellees,  and  admis<?ible  as  original  evidence  ;  but  his  state- 
ments to  a  stranger,  made  at  another  time,  and  after  the  particu- 
lar transaction  was  concluded,  were  not  the  acts  of  his  princi- 
pals, and,  therefore,  inadmissible.  1  Greenleaf  on  Evidence,  sec. 
113  ;  Story  on  Agency,  sec.  335. 

We  perceive  no  error  in  the  instructions  of  the  Court. 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 
82 
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BucKNEE  S.   Morris  et   al.,  appellants,  m.  The  City  of  Chi- 
cago, appellee. 

Appeal  from  the  CooJc  County  Court  of  Common  Pleas. 

An  appeal  can  be  prosecuted  from  a  judgment  which  relates  to  a  freehold,  although  the  act 
under  which  the  judgment  may  have  been  rendered,  is  silent  in  regard  to  the  right  to  ap- 
.peal. 

In^a  proceeding  under  the  acts  incorporating  the  city  of  Chicago,  which  authorizes  the  com- 
mon council  to  lay  out  streets,  &c.,  and  to  make  assessments,  <fec.,  in  that  behalf,  it  is  erro- 
neous to  superadd  the  costs  of  such  proceeding,  in  addition  to  the  damages  awarded  to  the 
owner  of  the  ground. 

This  was  an  application  by  the  City  of  Chicago  to  the  Cook 
Common  Pleas,  to  have  Madison  street,  in  said  city,  between 
Wells  and  State  streets,  widened.  The  application  was  allow- 
ed, commissioners  were  appointed,  proofs  heard,  and  report  of 
commissioners  was  filed.  At  February  term,  1850,  Spring, 
Judge,  presiding,  after  hearing  the  exceptions  to  the  report,  the 
report  was  confirmed,  and  the  land  necessary  to  the  opening  of 
said  street  was  condemned.  The  parties  interested  in  the 
land  assessed,  took  exceptions  to  the  ruling  of  the  Court,  and 
prayed  this  appeal.  The  points  in  controversy  are  stated  in  the 
opinion  of  the  Court. 

J.  M.  Wilson,  for  appellants. 

J.  W.  CniCKERmG,  for  appellee. 

Opinion  by  Treat,  C.  J . : 

The  eleventh  section  of  the  "  Act  supplementary  to  the  act  to 
incorporate  the  cit}'-  of  Chicago,  approved  March  4th,  1837," 
declares,  that  "  the  common  council  shall  have  power  to  lay  out, 
make  and  assess,  streets,  alleys,  lanes  and  highways,  in  said  city, 
and  make  wharves  and  slips  at  the  ends  of  streets,  and  to  alter, 
widen,  contract,  straighten  and  discontinue  the  same."  It  fur- 
ther declares,  "whenever  the  common  council  shall  desire  to 
take  or  appropriate  any  land,  or  town  lot,  or  any  part  thereof, 
not  the  property  of  the  city,  for  any  of  the  purposes  aforesaid, 
they  shall  cause  an  application  to  be  made,  in  writing,  to  some 
Court  of  record  in  the  county  of  Cook,  or  Judge  thereof,  in  va- 
cation, for  the  condemnation  of  such  land,  or  town  lot,  or  part 
thereof,  for  such  purposes,  and  shall  give  notice  of  such  appli- 
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cation,  by  publishing  a  notice  thereof,  for  thirty  days,  in  the  cor- 
poration newspaper.     And  upon  such  application  and  pooof  of 
publication  of  such  notice  being  Hied  in  the  office  of  the  clerk 
of  said  Court,  the  said  Court  or  Judge  shall  appoint  three  com- 
missioners to  examine  and  report  upon  the  necessity  of  such  ap- 
propriation, and  the  value  of  such  land,  town  lot,  or  part  thereof, 
and  the  injury  to  the  owner  or  owners  thereof,  respectively,  in 
consequence  of  such  appropriation,  and    at  the  same    time  to 
assess  and  apportion  the  said  damages  and  expenses  of  said  im- 
provement on  real  estate  deemed  by  them  benefited  thereby,  as 
nearly  as  may  be  in  proportion  to  the  benefit  resulting  there- 
from, after  taking  into  consideration  and  making  due  allowance 
for  any  benefit  which  said  owner  or  owners  may  derive  from 
such  improvement,  and  shall  describe  the  real  estate  upon  which 
such  assessment  is  made.     If  there  be  any  building  on  any  land 
taken  for  such  improvement,  the  owner  thereof  shall  have  ten . 
days,  or  such  time  as  the  common  council  may  allow,  after  the 
final  assessment  of  the  commissioners  and  the  proceedings  of 
the  Court  are  confirmed  by  the  common  council,  to  remove  the 
same,  and  in  case  such  owner  remove  such  building,  the  value 
thereof  to  the  owner  to    remove  shall    be  deducted    from  the 
amount  of  damages  to  be  awarded  to  the  owner  thereof,  and 
such  value  shall  be,  at  the  time  of  the  assessment,  determined 
by  the  commissioners,  and  in  case  of  removal  deducted  j9rc>  rata 
from  the  assessments    upon  the  real  estate  deemed  benefited  by 
such  improvements."      The  same  section  further  provides,  that 
the  commissioners  shall  report  their  proceedings  to  the  Court, 
and  the  Court  may,  if  the  proceedings  are  found  to  be  fair  and 
regular,  confirm  the  same,  and  condemn  the  land  for  the  purpo- 
ses intended.     The  proceedings  are  then  to  be  certified  to  the 
common  council,  and,  if  the  same  shall  be  approved  by  the  coun- 
cil, "  an  order  shall  be  entered  at  large  upon  the  records  of  the 
common  council,  confirming  the  same,  and  directing  a  warrant 
to  be  issued  to  the  collector,  for  the  collection  of  said  assess- 
ment, as  in  other  cases,  and  the  same  proceedings  shall  be  had, 
in  all  respects,  for  the  collection  of  the  same,  as  for  the  collec- 
tion of  other  taxes  or  assessments." 

Under  the  authority  of  these  provisions,  the  common  council 
presented  a  petition  to  the  Court  of  Common  Pleas,  represent- 
ing that  they  desired  to  widen  Madison  street,  and  for  that  pur- 
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pose  to  take  and  appropriate  a  portion  of  certain  lots  bordering 
thereon,  and  praying  for  the  appointment  of  commissioners  to 
report  upon  the  necessity  of  the  improvement,  the  value  of  the 
land  to  be  appropriated,  and  the  injury  to  the  owners  in  conse- 
quence thereof,  and  also  to  assess  and  apportion  the  damages 
and  expenses  of  the  improvement  on  such  real  estate  as  would 
be  benefited  thereby.  Commissioners  were  appointed  in  j)ur- 
suance  of  the  prayer  of  the  petition,  who  reported  in  favor  of 
widening  the  street  and  the  appropriation  of  the  land  for  the 
purpose.  They  estimated  the  damages  to  the  owners  of  the  lots 
to  be  appropriated,  to  the  sum  of  $8,740  17.  To  this  amount 
they  added  the  sum  of  $96,  as  compensation  to  the  city  attor- 
ney, printer,  surveyor,  clerk  of  the  Court,  and  the  commission- 
ers, for  their  services  in  connection  with  the  proceedings — the 
commissioners  considering  this  amount  as  part  of  the  necessary 
expenses  of  the  improvement.  The  aggregate  of  these  sums, 
$8,836  17,  was  then  assessed  and  apportioned  against  the  lots 
in  the  vicinity,  deemed  to  be  benefited  by  the  widening  of  the 
street.  They  also  reported  that  the  buildings  on  the  land  to  be 
appropriated,  would  be  worth  to  the  owners  for  the  purpose  of 
removal,  $3,500,  which  sum  they  did  not  deduct  from  the  ag- 
gregate of  $8,836  17. 

The  Court  made  an  order,  confirming  the  report  of  the  com- 
missioners, and  condemning  the  land  for  the  purposes  of  the 
street,  as  prayed  for  by  the  corporation.  To  reverse  this  order, 
some  of  the  parties  interested  have  prosecuted  an  appeal  to  this 
Court. 

It  is  contended  by  the  counsel  for  the  corporation,  that  an 
appeal  will  not  lie  in  such  a  case.  The  act,  under  which  the 
proceeding  was  had,  is  silent  in  this  respect,  and,  if  an  appeal 
can  be  prosecuted,  it  must  be  by  virtue  of  the  general  provision 
regulating  appeals.  The  statute  provides,  that  appeals  "  shall 
be  allowed  in  all  cases,  where  the  judgment  or  decree  appealed 
from  be  final,  and  shall  amount,  exclusive  of  costs,  to  the  sum  of 
twenty  dollars,  or  relate  to  a  franchise  or  freehold."  R.  S.,  ch. 
83,  sec.  47.  In  our  opinion,  the  case  is  clearly  within  this  pro- 
vision of  the  statute.  The  judgment  complained  of  clearly  re- 
lates to  a  freehold.  It  is  a  condemnation  of  real  estate,  by 
which  the  title  of  the  owner  mav  be  divested,  and  transferred  to 
and  vested  in  the  corporation.      The  very  object  of  the  corpora- 
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tion  was  to  acquire  the  fee  in  the  land,  and  the  order  of  the 
Court  acts  directly  on  the  title.  The  title  was  necessarily 
drawn  in  question,  for. a  party  is  not  entitled  to  recover  dama- 
ges for  the  appropriation  of  land  to  public  uses,  unless  he  is  the 
owner  thereof.  The  commissioners  had,  therefore,  to  deter- 
mine the  question  of  title  to  the  land,  and  assess  damages  to  the 
proprietors,  for  the  loss  sustained  by  reason  of  the  appropria- 
tion. The  judgment  of  condemnation,  if  permitted  to  stand  and 
be  carried  into  effect  by  the  corporation,  would  as  effectually 
conclude  the  parties  from  afterwards  asserting  title  to  the  land, 
as  would  a  sale  on  execution,  or  a  recovery  in  ejectment.  We 
have  not  the  slightest  doubt  of  the  right  of  the  parties  to  have 
the  proceedings  reviewed  in  this  Court. 

There  is  a  fatal  objection  to  the  proceedings  of  the  commis- 
sioners. In  addition  to  the  damages  awarded  to  the  owners  of 
the  ground  appropriated,  they  have  added  the  costs  of  the  pro- 
ceeding— the  whole  of  which  is  embraced  in  the  assessment 
against  the  proprietors  of  the  lots  benefited  by  the  widening  of 
the  street.  Costs  are  not  given  by  the  statute  regulating  this 
proceeding ;  and  they  cannot  be  recovered,  unless  expressly 
given  to  the  corporation.  The  damages  and  expenses  of  the 
improvement  are  only  to  be  assessed  and  apportioned.  The 
commissioners  had  no  authority  to  superadd  the  costs  of  the  pro- 
ceeding. The  owners  of  the  property  benefited  by  the  widen- 
ing of  a  street,  can  only  be  charged  with  the  damages  awarded 
to  the  proprietors  of  the  ground  taken  for  the  purposes  of  the 
street,  and  the  necessary  expenses  of  opening  the  same.  The 
words  "  and  expenses  of  said  improvement "  do  not  embrace  the 
costs  of  the  proceeding,  but  onl}'  the  expenses  necessarily  incur- 
red in  putting  the  street  in  a  proper  condition  to  be  used  by  the 
public — such  as  the  removal  of  buildings,  the  grading  of  the 
street,  and  the  like.  The  costs  of  the  proceeding  must  be  borne 
by  the  corporation,  in  the  absence  of  any  statutory  provision  re- 
quiring them  to  be  taxed  against  and  collected  from  the  owners 
of  the  adjacent  property.  For  this  error,  the  order  of  the  Court, 
confirming  the  report  of  the  commissioners,  and  condemning  the 
land  for  the  purposes  of  a  street,  must  be  reversed. 

A  question  of  much  importance  was  made  on  the  argument, 
and  perhaps  arises  in  this  case — involving  the  right  of  the  cor- 
poration, under  the  constitution,  to  collect  fronj  the  owners  of 
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adjacent  property  the  real  value,  for  the  purposes  of  remo- 
val, of  the  buildings  standing  on  the  ground  appropriated, 
where  the  owners  fail  to  remove  the  same — but  as  it  was  not 
necessary  to  the  decision  of  the  case,  the  question  has  not  been 
investigated,  and,  consequently,  no  opinion  will  be  expressed 
respecting  it  (a). 

The  judgment  of  the  Court  of  Commons  Pleas  will  be  reversed, 
with  costs  ;  and  the  cause  will  be  remanded,  to  the  end  that  fur- 
ther proceedings  may  be  had  in  the  matter.  The  effect  of  the 
reversal  will  be  to  vacate  all  of  the  proceedings  subsequent  to 
the  filing  of  the  petition  by  the  corporation.  The  Court  must, 
therefore,  commence  de  novo,  by  the  appointment  of  commis- 
sioners. 

Judgment  reversed. 

(o)  Chicago  V.  Larned,  34  111.  R.,  270. 


The  Town   of   Ottawa,  plaintiff  in  error,  vs.   The  County  of 
La  Salle,  defendant  in  error. 

Error  to  La  Salle. 

The  annual  meeting  of  the  board  of  supervisors,  under  the  law  authorizing  township  organi- 
zation, is  in  November.  And  the  board  may  elect  a  temporary  chairman,  whether  there  is 
a  regular  chairman  in  existence  or  not. 

Any  meeting  of  the  board  of  supervisors,  at  which  a  quorum  is  present,  must  be  regarded  as 
valid. 

That  portion  of  the  law  which  confers  jurisdiction  over  the  county  affairs  upon  the  board 
of  supervisors,  went  into  operation  on  the  first  Tuesday  in  April,  1850. 

The  county  corporation  was  not  abolished  by  this  law.  Its  name  was  changed,  but  suits  in- 
stituted in  the  old  name,  do  not  therefore  abate. 

The  question  presented  for  the  consideration  of  the  Court  by 
the  parties  was  as  to  the  abatement  of  the  suit.  The  points 
raised  and  discussed  are  fully  presented  by  the  opinion  of  the 
Court. 

A.  Hoes  and  H.  G.  Cotton,  for  plaintiff  in  error. 

E.  S.  Leland  and  W.  H.  L.  "Wallace,  for  defendant  in  error. 

Opinion  by  Mr.  Justice  Caton  : 

This  suit  was  brought  by  the  county  against  the  town,  previ- 
ous to  the  adoption  of  the  township  organization  law,  in  iNovem- 
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ber  last,  and  the  cause  was  tried  and  judgment  rendered  in  favor 
of  the  county,  since  the  first  Tuesday  in  April  last.  It  is  now 
objected,  for  the  plaintiff  in  error,  that  the  old  political  corpora- 
tion of  the  county  of  La  Salle  was  abolished  by  the  adoption  of 
the  township  law,  and  a  new  political  body  was  created,  by  the 
name  of  the  board  of  supervisors  of  the  county  of  La  Salle, 
and  that  hence  the  suit  abated,  upon  the  adoption  of  that  law. 
We  agree  with  the  counsel  for  the  defendant  in  error,  that  the 
annual  meeting  of  the  board  of  supervisors  does  not  take  place 
till  November.  The  time  of  that  meeting  is  made  to  depend 
upon  the  time  of  the  general  election.  The  first  section  of  the 
sixteenth  article  of  the  law  provides,  that  the  board  of  supervi- 
sors "  shall  meet  annually  in  their  respective  counties,  for  the 
despatch  of  business ; "  and  the  next  section  declares,  that  "  the 
annual  meetings  of  the  board  of  supervisors  shall  be  held  on  the 
first  Monday  after  the  general  election,"  &c.  By  determining 
the  time  of  the  general  election,  we  fix  the  time  of  the  annual 
meeting  of  the  board.  The  ninth  section  of  the  sixth  article  of 
the  constitution  says,  "  the  general  elections  shall  be  held  on  the 
Tuesday  next  after  the  first  Monday  of  November,  biennially, 
until  otherwise  provided  by  law."  The  Legislature  has  not 
attempted  to  change  the  times  of  the  elections,  but,  by  an  irresis- 
tible implication,  they  have  changed  the  general  elections  from 
biennial  to  annual,  so  that  all  of  the  regular  November  elec- 
tions are  considered  general  elections.  Requiring  annual  meet- 
ings of  the  board,  which  are  to  be  held  immediately  succeeding 
the  general  elections,  implies  that  there  shall  be  annual  general 
elections.  Unless  the  general  elections  occur  annuilly,  the  law 
could  not  have  been  adopted  so  as  to  go  into  operation  at  the 
time  prescribed  by  the  Legislature.  The  first  section  of  the  law 
provides,  that  the  qualified  voters  of  each  county  may  vote  for 
or  against  organization  under  the  law,  at  the  next  general  elec- 
tion after  its  passage ;  and  the  fourth  section  declares,  that  it 
shall  go  into  operation  on  the  first  Tuesday  in  April,  1850,  in 
the  counties  in  which  it  shall  be  adopted.  The  first  general 
election  held  under  the  new  constitution,  was  in  November, 
1848,  and  the  law  was  passed  in  February,  1849.  Between  that 
time  and  April,  1850,  the  law  was  authorized  to  be  voted  for,  at 
a  general  election,  while,  according  to  the  provisions  of  the  con- 
stitution, no  general  election  would  occur  till  November,  1850. 
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Now,  unless  it  shall  be  held  that  the  Legislature  has  provided 
for  the  occurrence  of  general  elections  oftener  than  is  pre- 
scribed by  the  constitution,  then  we  must  say  that  the  time  has 
not  yet  arrived  at  which  the  voters  could  express  an  opinion  for 
or  against  the  law,  for  that  could  only  be  done  at  a  general  elec- 
tion. Requiring  the  people  to  vote  at  a  general  election,  be- 
tween February,  1849,  and  April,  1850,  is,  in  eflfect,  providing 
that  a  general  election  shall  occur  during  that  period ;  and  as 
the  only  election  which  was  provided  for,  during  that  time,  was 
to  take  place  in  November,  1849,  that,  of  course,  was  the  general 
election  contemplated  by  the  law.  Indeed,  the  second  section  of 
the  election  law,  which  was  approved  on  the  same  day  with  the  law 
under  consideration,  may  be  fairly  construed  to  provide  for  annual 
general  elections,  for  that  declares,  in  substance,  that  all  state  and 
county  officers  shall  be  elected  at  general  elections,  on  the  Tues- 
days next  after  the  first  Mondays  in  November,  whether  they 
are  elected  quadrennially,  biennially  or  annually.  We  hold, 
then,  that  the  Legislature  has,  in  the  exercise  of  the  authority 
conferred  by  the  constitution,  provided  for  annual  general  elec- 
tions ;  and  that,  as  the  law  now  stands,  at  least,  for  all  the  pur- 
poses of  this  act,  the  annual  November  elections  are  general 
elections,  and,  hence,  that  the  annual  meetings  of  the  board  of 
supervisors  must  be  held  on  the  Mondays  succeeding  those 
elections.  It  was  suggested  that  it  might  have  been  the  inten- 
tion of  the  Legislature  that  the  annual  meeting  of  the  board  of 
supervisors  should  be  held  on  the  Mondays  succeeding  the  April 
elections  provided  for  by  the  act,  instead  of  the  November  elec- 
tions. This,  however,  cannot  be,  for  by  the  first  and  fourth 
sections  of  article  nineteen,  the  assessments  are  to  be  made  be- 
tween May  and  August ;  and  by  the  first,  sixth  and  seventh  sec- 
tions of  the  twentieth  article,  the  assessment  rolls  are  to  be  ex- 
amined and  corrected  by  the  board  of  supervisors,  at  their  an- 
nual meeting,  and  a  warrant  issued  for  the  collection  of  the 
taxes  by  the  fifteenth  of  December. 

Admitting  that  the  annual  meeting  of  the  board  of  supervisors 
cannot  take  place  till  after  the  November  election,  it  was  argued 
that,  as  a  board,  they  cannot  act  till  that  time,  because  there  is 
no  provision  of  law  authorizing  them  to  organize  until  their  an- 
nual meeting;.  As  we  have  before  seen  that  the  first  section  of 
the  sixteenth  article  requires  the  board  to  hold  annual  meetings, 
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and  that  it  further  provides,  that,  "  as  a  board  of  supervisors, 
they  may  also  hold  special  meetings,  at  such  times  and  places  as 
they  may  find  convenient,  and  shall  have  power  to  adjourn  from 
time  to  time,  as  they  may  deem  necessary."  The  third  section 
says,  "  the  board  of  supervisors  of  each  county  in  this  state 
shall  have  power,  at  their  annual  meetings,  or  at  any  special 
meetings,"  to  exercise  the  jurisdiction  in  that  section  conferred, 
and  "to  perform  all  other  duties  which  may  be  enjoined  on  them 
by  any  law  of  this  state,"  &c.  The  sixth  section  decliares,  that 
"  they  shall,  at  each  annual  meeting,  choose  one  of  their  number 
as  chairman,  who  shall  preside  at  such  meeting,  and  in  all  other 
meetings  held  during  the  year.  In  case  of  his  absence,  at  any 
meeting,  the  members  present  shall  choose  one  of  their  number 
as  a  temporary  chairman."  From  this  it  is  argued,  that  the 
board  cannot  hold  and  organize  a  special  meeting  until  it  is  or- 
ganized at  an  annual  meeting,  and  that  its  jurisdiction  cannot 
attach  until  it  can  organize  and  exercise  it.  That  the  board  can 
only  organize  by  the  election  of  a  chairman,  may  be  conceded, 
but  the  argument  which  is  drawn  from  the  peculiar  language  of 
this  section,  that  the  board  can  only  choose  a  temporary  chair- 
man after  a  regular  chairman  has  been  chosen,  proves  too  much. 
The  extent  of  that  argument  is,  that  as  the  board  can  only 
choose  a  temporary  chairman  in  the  absence  of  the  regular  chair- 
man, there  must  be  a  regular  chairman  in  existence,  who  may 
be  absent,  and  whose  place  may  be  temporarily  supplied,  or  else 
the  supervisors  cannot  select  one  of  their  number  to  preside 
over  them  temporarily.  Under  that  construction  of  the  law,  if 
the  chairman  elected  at  the  annual  meeting  should  die  immedi- 
ately after  the  adjournment,  then  no  other  meeting  could  be  held 
during  the  year,  for  there  would  be  no  regular  chairman  in  ex- 
istence, who  could  be  absent.  An  absent  regular  chairman  be- 
ing necessary  to  authorize  them  to  choose  a  temporary  one,  no 
such  choice  could  be  made,  for  the  want  of  that  contingency. 
Indeed,  by  giving  the  law  this  construction,  we  should  hold  that 
the  board  will  always  be  in  a  state  of  disorganization,  and  inca- 
pable of  organizing  or  acting,  between  April  and  JMovember,  in 
every  year,  for  the  chairman  who  is  elected  in  November  goes 
out  of  ofiice  in  April,  and  there  is  no  more  authority  for  electing 
a  temporary  chairman  between  April  and  November,  18'1,  or 
any  subsequent  year,  than  there  is  during  the  same  period  in. 
83 
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1850.  So  long  as  the  Legislature  has  given  the  board  power  to 
"  hold  special  meetings,  at  such  times  and  places  as  they  may 
find  convenient,"  we  do  not  think  that  it  was  intended  that  they 
should  be  incapable  of  doing  so  for  seven  months  in  each  year. 
The  mode  of  calling  a  special  meeting  is  not  specified  in  the  act, 
and  hence  there  is  no  means  of  testing  the  legality  of  the  call, 
and  any  meeting  of  the  board,  at  which  a  quorum  is  present, 
must  be  regarded  as  valid.  Special  meetings  cannot  be  regarded 
as  those  which  are  held  by  adjournment  from  the  annual  meet- 
ings of  the  board,  for  adjourned  and  special  meetings  are  both 
spoken  of  and  recognized  in  the  sixth  section  of  the  ninth 
article. 

One  of  the  most  important  provisions  of  this  law  is,  that  which 
confides  the  management  of  the  county  affairs  to  the  board  of 
supervisors,  instead  of  the  County  Court.  And  the  fourth  sec- 
tion of  the  first  article  provides,  that  the  county  voting  in  favor 
of  the  adoption  of  the  law  "  shall  be  governed  by  and  subject  to 
the  provisions  of  this  act,  on  and  after  the  first  Tuesday  in  April, 
1850."  This  strong  expression  manifests  an  intention  on  the 
part  of  the  Legislature,  that  the  entire  act,  so  far  as  it  relates  to 
the  government  of  the  county,  should  go  into  complete  operation 
at  that  time.  It  is  true,  that  an  express  provision,  in  another 
part  of  the  act,  postponing  the  operation  of  any  portion  of  the 
law,  would  have  the  effect  to  defer  it,  but  a  mere  failure  to  pro- 
vide specifically  for  the  immediate  organization  of  the  board 
ought  not  to  have  that  effect.  We  are  very  clearly  of  opinion, 
that  that  portion  of  the  act  which  confers  jurisdiction  over  the 
county  affairs  upon  the  board  of  supervisors  went  into  operation 
at  the  time  specified  in  the  fourth  section  of  the  first  article ;  and, 
even  if  express  authority  had  not  been  given  to  the  board  to 
hold  special  meetings,  that  authority  would  have  been  implied, 
if  special  meetings  should  be  found  necessary,  in  order  to  carry 
out  the  provisions  of  the  law. 

But  did  the  suit  necessarily  abate,  upon  the  adoption  of  this 
new  law  ?  We  think  not.  The  old  political  corporation,  known 
as  the  county  of  La  Salle,  was  not  abolished  by  the  law.  The 
same  artificial  existence  continued  after  as  before.  Sufficient 
of  the  provisions  of  the  law  has  already  been  referred  to  to  show 
this.  The  name  by  which  suits  should  be  brought  to  enforce  the 
rights  of  or  liabilities  against  the  county,  was  changed,  it  is  true, 
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but  it  is  only  that  designation  that  is  changed,  and  not  the  corpora- 
tion itself.  Formerly  suits  by  or  against  a  county  were  required 
to  be  brought  in  the  name  of  the  county  commissioners  of  the 
county.  That  was  changed  by  a  law  which  required  such  suits 
to  be  brought  simply  in  the  name  of  the  county ;  and  now  we 
have  another  change,  which  requires  them  to  be  brought  in  the 
name  of  the  board  of  supervisors  of  the  county.  But  during  all 
these  changes,  the  county  has  remained  the  same,  even  in  name. 
There  are  no  words  in  the  act  manifesting  a  design  to  abolish 
the  old  corporation,  or  to  create  a  new  one.  Let  us  look  at  the 
consequences  of  the  construction  contended  for,  and  conse- 
quences may  be  considered,  when  seeking  to  arrive  at  the  inten- 
tion of  the  Legislature.  If  the  corporation  was  abolished,  as 
there  is  no  provision  of  law  conferring  its  rights  and  imposing 
its  liabilities  upon  the  new  corporation  supposed  to  have  been 
created,  those  rights  are  gone,  and  those  liabilities  extinguished ; 
and  all  its  real  estate  would  revert  to  the  grantors,  because,  as 
the  party  in  whom  the  title  was  vested  is  annihilated,  and  has  no 
successor,  in  whom  the  title  can  vest,  that  must  necessarily  go 
back  through  the  same  channel  by  which  it  came,  to  find  a  rest- 
ing place.  Hooker  vs.  Utica  and  Hudson  Turnpike  Company, 
12  Wendell,  371 ;  Haywood  et  al.  vs.  The  Mayor,  &c.,  L.,  K  Y. 
Legal  Observer,  244. 

The  Legislature  certainly  never  intended  to  produce  such  a 
result,  and  we  ought  not  to  hold  that  they  have  done  so,  where 
the  language  of  the  act  will  reasonably  bear  a  different  con- 
struction. Here  even  the  name  of  the  county  is  not  changed, 
but  merely  a  change  of  the  title  in  which  suits  shall  be  brought, 
without  any  change  of  existence  or  change  of  right  in  the  plain- 
tiff in  the  suit.  But  if  the  name  of  the  county  had  been  changed, 
the  suit  might  still  continue.  The  change  of  the  name  of  the 
plaintiff  in  a  suit  would  not,  of  itself,  abate  the  suit.  Suppose 
an  act  were  passed  changing  the  name  of  a  natural  person,  who 
has  a  suit  pending,  would  the  suit  thereby  abate  ?  While  the 
party  remains  the  same,  the  suit  may  continue.  It  would  be 
proper,  no  doubt,  to  suggest  the  change  upon  the  record,  and  to 
make  the  title  of  the  cause  conform  to  it ;  but  if  this  is  not  done, 
and  the  defendant  chooses  still  to  go  on  and  answer  to  the  cause, 
under  its  former  title,  he  ought  not  to  be  allowed  to  raise  the 
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objection  in  this  Court,  when  his  liability  has  been   established. 
We  are  of  opinion  that  the  suit  did  not  abate. 

As,  by  the  agreement  of  the  parties,  the  other  questions  aris- 
ing upon  the  record  were  to  be  continued  for  argument  until 
the  next  term  of  the  Court,  the  question  of  costs  will  be  reserved 
till  that  time. 


HoYET  et  al.f  plaintiffs  in  error,  vs.  Holcomb  et  al.,  defendants 

in  error. 
Ettot  to  Cook  County  Court. 

All  trusts  in  this  state,  except  resulting  trusts,  must  be  evidenced  or  created  by  writing. 

If  one  honestly  conveys  property  by  an  absolute  deed,  to  another,  believing  that  it  vrill  be 
reconveyed  or  transferred,  as  the  first  grantor  may  direct,  vi'ithout  intending  to  injure  his 
creditors  by  such  conveyance,  and  where  they  would  not  be  injured  if  the  real  purposes  of 
the  grantor  should  be  carried  out,  as  intended  by  him,  such  conveyance  is  not  fraudulent,  as 
to  creditors. 

To  set  aside  a  conveyance  as  fraudulent,  ,the  bill  should  contain  sutHcient  averments, 
showing  the  manner  of  the  fraud. 

Where  a  parol  trust  is  set  up  in  a  bill,  and  the  statute  of  frauds  is  interposed,  its  effect  can- 
not be  avoided. 

This  was  a  bill  in  chancery,  filed  by  the  defendants  in  error, 
setting  forth  that  Gerry  Bates  was  indebted  to  them,  by  virtue 
of  a  judgment  obtained  against  him,  in  the  sum  of  |2,450 ;  that 
Bates  agreed  with  John  L.  Hovey,  that  Hovey  should  come  to 
Illinois,  and,  with  money  to  be  furnished  by  Bates,  should  enter 
lands  and  make  improvements  for  their  joint  benefit — they  being 
brothers-in-law ;  that  Hovey  came,  and,  with  his  family,  set- 
tled at  Cottage  Hill ;  that  Bates  and  Hovey  being  embarrassed, 
the  lands  were  purchased  in  the  name  of  John  Addison  Warner, 
for  the  use  and  benefit  of  Hovey  and  Bates ;  that  in  February, 
1844,  John  L.  Hovey  entered  eighty  acres  of  land  in  the  name 
of  Darius  A.  Hovey,  who,  at  his  request,  conveyed  the  same  to 
one  Scofield,  and  Scofield  to  the  said  Warner;  that  divers  lands 
were  purchased  by  J.  L.  Hovey,  in  the  name  of  Warner,  with 
the  money  of  Bates,  in  trust,  for  the  joint  benefit  of  Bates  and  J. 
L.  Hovey,  and  that  improvements  had  been  made,  &c. ;  that 
Bates  afterwards  came,  with  his  family,  to  Illinois ;  that  he  and 
J.  L.  Hovey  disagreed  about  the  dividing  of  the  property,  and 
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that  J.  L,  Hovey  called  in  Alraon  Hovey,  to  aid  him  in  the  mat- 
ter ;  that  A,  Hovey  purchased  claims  against  J.  L.  Hovey  and 
Bates,  and  prosecuted  the  same,  and  also  filed  his  bill  in  chan- 
cery against  Bates,  J.  L.  Hovey  and  Warner,  and  issued  execu- 
tions against  the  land  held  by  Warner,  in  trust,  for  Bates  and  J. 
L.  Hovey  ;  that  Warner,  J.  L,  Hovey  and  Bates  agreed  to  con- 
vey the  land  to  A.  Hovey,  in  trust,  upon  the  terms  and  condi- 
tions expressed  in  the  opinion  of  the  Court.  The  bill  prayed  ' 
that  the  conveyances  made  to  A,  Hovey  and  others  be  set  aside, 
and  that  a  new  trustee  should  be  appointed,  and  the  premises  be 
sold  by  him  under  the  direction  of  the  Court,  and  the  money  re- 
alized therefrom  be  distributed  in  a  particular  manner  prayed 
for  in  the  bill,  and  that  the  interest  of  Bates  should  be  made 
subject  to  the  execution  issued  upon  the  judgment  obtained  by 
the  complainants  against  him ;  and  that  all  others  be  enjoined 
from  conveying  said  land,  &c. 

At  the  May  term,  1849,  of  the  Cook  County  Court,  Hugh  T, 
Dickey,  Judge,  a  decree  was  entered  in  favor  of  the  complain- 
ants.    The  respondents  sued  out  this  writ  of  error. 

G.  Spring,  P.  Ballingall  and  J.  C.  Champlin,  for  plaintiffs 
in  error. 

J.  M.  Wilson  and  J.  H.  Collins,  for  defendants  in  error. 

Opinion  by  Mr.  Justice  Caton  : 

The  complainants  were  judgment  creditors  of  Bates,  and  had 
levied  their  execution  upon  the  premises  described  in  the  bill, 
and  known  as  the  Cottage  Hill  farm.  With  the  exception  of  one 
lot,  the  land  had  been  entered  in  the  name  of  Warner,  with  the 
funds  of  and  in  trust  for  Bates  and  John  L.  Hovey.  One  lot 
had  been  entered  in  the  name  of  another,  but  had  beeen  trans- 
ferred to  Warner,  upon  the  same  trust,  as  is  alleged.  On  the 
28th  of  September,  1846,  Warner  conveyed  the  premises  to  Al- 
mon  Hovey,  the  cestui  que  trusts  and  their  wives  joining  in  the 
conveyance.  Afterwards,  Almon  Hovey  conveyed  to  Darius 
A.  Hovey,  who  then  conveyed  to  Lamb.  Almon  Hovey  had 
purchased  certain  demands  against  Bates  and  also  against  John 
L.  Hovey,  at  a  large  discount,  and  had  obtained  judgments  upon 
those  demands.  The  bill,  after  showing  that  Warner  held  the  title, 
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in  trust,  for  Bates  and  Jolin  L.  Hovey,  and  that  differences  had 
arisen  between  the  cestui  que  trusts^  which  rendered  it  desira- 
ble that  their  interests  in  the  premises  should  be  divided  ;  and 
after  showing  that  Almon  Hovey  had  purchased  the  demands 
and  obtained  judgments  against  Bates  and  John  L.  Hovey,  pro- 
ceeds to  show  the  conveyance  of  the  premises  to  Almon  Hovey, 
as  follows :  "  And  your  orators  further  show  unto  your  honor, 
'  that  they  have  been  informed,  and  believe  and  so  charge  the  fact 
to  be,  that  on  or  about  the  said  28th  day  of  September,  A.  D. 
1846,  the  said  John  Addison  Warner,  John  L.  Hovey  and  Gerry 
Bates,  to  avoid  further  expenses,  to  heal  difficulties  between 
kinsmen  and  friends,  to  provide  for  the  payment  of  certain  debts, 
and  to  adjust  their  several  matters  upon  an  equitable  basis, 
agreed  to  convey  the  whole  of  said  premises  to  the  said  Almon 
Hovey,  in  trust.  (The  said  John  Addison  Warner,  John  L. 
Hovey  and  Gerry  Bates,  then  and  there  having  perfect  confi- 
dence in  the  integrity,  responsibility  and  fidelity  of  the  said  Almon 
Hovey,  as  such  trustee.)  And  the  said  John  Addison  Warner, 
and  the  said  John  L.  Hovey  and  his  wife,  and  the  said  Gerry  Bates 
and  his  wife,  then  and  there,  to  wit,  on  the  said  28th  of  September, 
in  the  year  last  aforesaid,  at  Cottage  Hill,  in  the  county  of  Du 
Page  aforesaid,  did  convey  to  the  said  Almon  Hovey,  his  heirs  and 
assigns,  forever,  the  whole  of  the  said  premises,  by  a  deed,  abso- 
lute and  unconditional  on  its  face,  but  in  truth  and  in  fact,  by  a 
deed  of  trust,  to  pay  certain  debts;  to  pay  the  costs  which  had 
accrued  thus  far  in  the  several  suits  hereinbefore  mentioned  ;  to 
pay  said  trustee  for  his  services  and  expenses,  and  indemnifying 
him  against  responsibilities  before  that  time  incurred  ;  and,  lastly, 
to  divide  the, same  between  the  said  John  L.  Hovey  and  Gerry 
Bates,  according  to  their  respective  interests  therein,  and  as 
justice  should  require — it  being  then  and  there  conceded  that 
the  said  John  Addison  Warner  had  no  other  interest  in  the  said 
premises  than  as  a  mere  naked  trustee."  And  after  stating  what 
debts  and  costs  were  to  be  paid,  the  bill  further  proceeds : 
"  The  said  Almon  Hovey  agreed  to  accept  the  said  deed  on  the 
above  conditions,  and  agreed  to  do  what  was  right  in  the  premi- 
ses ;  that  no  money  was  paid  by  the  said  Almon  Hovey,  at  the 
time,  except  for  acknowledging  the  deed  and  recording  the  same, 
a  few  days  thereafter."     The   bill  then  states   the  subsequent 
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conveyances,  by  which  the  title  became  vested  in  Lamb,  aver- 
ring a  knowledge  of  the  trust  in  all  of  the  parties. 

It  was  urged  upon  the  argument,  that  if  the  averments  in  the 
bill  do  not  show  that  the  conveyance  to  Almon  Hovey  was 
fraudulent  as  to  creditors,  then  that  conveyance  may  be  treated 
as  a  mortgage,  to  secure  the  judgments  which  he  held  against 
Bates  and  Jonh  L.  Hovey.  But  the  statements  in  the  bill  do 
not  show  that  that  deed  was  given  as  a  security  for  those  judg- 
ments, and  to  cease  to  operate  when  they  should  be  satisfied. 
Those  judgments  were  already  liens  upon  the  interests  which 
the  defendants  in  those  judgments  had  in  the  premises.  The 
bill  shows  that  it  was  the  design  of  all  parties  that  the  absolute 
title  should  pass  by  that  conveyance,  for  the  purpose  of  provi- 
ding for  the  payment  of  those  judgments,  and  not  merely  for  the 
purpose  of  securing  them.  The  grantee  needed  not  the  aid  of 
any  Court  to  enable  him  to  pass  the  absolute  and  indefeasible 
title  to  the  premises.  The  bill  shows,  that  he  took,  not  as  mort- 
gagee, but  as  trustee.  If  there  were  no  distinction  between  a 
mortgagee  and  a  trustee,  where  the  object  of  the  trust  is  to  pro- 
vide for  the  payment  of  debts,  then  there  might  be  some  reason 
for  saying  that  here  was  some  appearance  of  a  mortgage.  But 
there  is  a  very  wide  distinction,  and  this  case  very  fitly  illus- 
trates it.  Equity  may  allow  an  apparently  absolute  deed  to  be 
shown  to  be  a  mortgage,  by  a  parol  defeasance,  while  by  the 
fourth  section  of  our  statute  of  frauds,  all  trusts  shall  be  crea- 
ted or  evidenced  by  writing,  except  resulting  trusts,  or  else  they 
are  void.  If  Hovey  was  a  mortgagee,  that  may  be  shown  by 
parol ;  if  he  was  a  trustee,  that  can  only  be  established  by  writ- 
ten evidence.  The  bill  makes  no  pretence  of  a  mortgage ;  and, 
unless  the  one  is  the  other,  then  he  was  a  trustee  and  not  a 
mortgagee.  Numerous  instances  might  be  referred  to,  showing 
the  broad  distinction  between  the  two,  but  as  they  will  readily 
present  themselves  to  every  lawyer,  we  do  not  think  it  necessary 
to  pursue  the  discussion.  There  is  no  pretence  of  a  mortgage 
in  the  bill,  nor  do  the  facts  stated  show  that  the  conveyance  was 
intended  as  a  mortgage. 

We  entertain  no  doubt  then,  that  if  the  complainants  in  this 
case  succeed  at  all,  it  must  be  upon  the  ground  that  these  con- 
veyances were  fraudulent,  as  to  creditors.  But  all  idea  of  fraud 
in  the  conveyance  from  Warner,  Bates  and  John  L.  Hovey  to 
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Almon  Hovey,  is  expressly  repudiated  by  the  bill,  in  the  most 
explicit  and  unequivocal  terms  ;  and  whatever  proof  there  may 
be  in  the  record,  tending  to  show  that  that  conveyance  was,  in 
fact,  fraudulent,  as  to  creditors,  so  far  from  supporting  the  re- 
cord, is  in  direct  opposition  to  it.  The  bill  shows,  that  that  trans- 
action was  for  honest  and  praiseworthy  purposes,  and  without 
any  design  to  hinder  and  delay  any  of  the  creditors  of  Bates  im- 
properly. While  the  complainants  thus  characterize  that  trans- 
action in  their  bill,  they  cannot  give  it  a  different  character  in 
their  proof,  nor  ask  for  a  decree  based  upon  a  different  state  of 
case.  The  bill  shows  a  clear  case  of  parol  trust,  not  resulting 
or  arising  by  operation  of  law,  but  created  by  a  parol  agreement 
of  the  parties,  in  opposition  to  the  express  terms  of  the  deed.  It 
shows  a  case  of  misplaced  confidence  by  the  grantors,  unmixed 
with  an  frandulent  design  on  their  part.  If  no  fraud  was  inten- 
ded, then  no  fraud  was  perpetrated.  If  one  honestly  conveys 
property,  by  an  absolute  deed,  to  another,  whom  he  supposes  to 
be  his  friend,  really  believing  that  he  will  reconvey  or  transfer  it 
to  another,  as  the  grantor  may  direct,  without  reflecting  at  the 
time  that  he  is  indebted  or  supposing  that  his  creditors  can  be 
affected  by  the  conveyance,  and  where  they  would  not  be  injured 
if  the  real  purposes  of  the  grantor  were  carried  out  by  the 
grantee,  according  to  the  understanding  of  the  parties,  such 
conveyance  is  not  fraudulent,  as  to  crediters.  There  is  want- 
ing that  essential  ingredient  of  fraud,  a  design  to  hinder  and 
delay  creditors.  They  may,  it  is  true,  suffer  by  the  misplaced 
confidence  of  their  debtor,  but  that  is  as  much  their  misfortune 
as  if  he  had  honestly  sold  his  property  for  half  its  value,  and 
received  his  pay.  It  is  no  harder  for  the  creditor  to  suffer  from 
the  credulity  of  his  debtor  than  from  his  folly. 

But  it  was  insisted,  that  by  a  subsequent  clause  of  the  bill, 
fraud  is  sufiiciently  averred.  After  giving  a  history  of  the  seve- 
ral conveyances,  as  well  the  one  one  above  stated  as  those  from 
Almon  Hovey  to  Darius  A.  Hovey,  and  from  him  to  Lamb,  with 
some  statements  showing  that  the  two  last  conveyances  were 
designed  to  defraud  Bates  and  J.  L.  Hovey,  the  bill  proceeds : 
"And  your  orators  further  show  unto  your  honor,  that  the  doings 
and  proceedings  of  the  several  parties  hereinbefore  mentioned, 
and  especially  the  doings  and  proceedings  of  the  said  Almon 
Hovey  and  Darius  A.  Hovey,  and  the  said  Augustus  C.  Lamb, 
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SO  far  as  he  has  acted  therein,  if  at  all,  are  fraudulent  and  cor- 
rupt, and  tend  greatly  to  your  orators'  injury."  Previous  to 
this,  there  are  but  two  allegations  of  fraud  in  the  bill.  The  first 
is,  that  Alraon  Hovey  fraudulently  refused  to  execute  the  trust 
which  he  had  assumed  ;  and  the  second  is,  that  it  was  fraudu- 
lently represented  that  Lamb  was  a  resident  of  Pennsylvania, 
whereas,  in  truth,  he  was  a  resident  of  New  York.  The  first  is 
the  averment  of  a  fraudulent  design  against  the  cestui  que  trusts 
by  the  trustee,  in  refusing  to  execute  the  parol  trust ;  and  the 
second  is,  of  a  fraudulent  representation  of  a  fact,  which  is  en- 
tirely immaterial.  The  material  averment  of  fraud,  if  contained 
in  this  bill  at  all,  is  to  be  found  in  the  passage  last  quoted. 
Fraud  must  be  made  out,  by  showing  fraudulent  acts,  or  a  fraud- 
ulent intent.  Where  the  acts  are  admitted  to  be  bona  Jide,  and 
the  intent  honest,  the  conclusion,  that  they  were  fraudulent  and 
tend  to  the  injury  of  the  complainants,  does  not  make  them  so. 
It  may,  sometimes,  be  a  sufficient  averment  of  fraud  to  say,  that 
a  certain  specified  act  was  frudulently  done,  or  that  it  was  done, 
and  that  it  was  fraudulent,  without  particularly  showing  how  it 
was  fraudulent — although  that  general  mode  of  pleading  ought 
not  to  be  encouraged ;  or,  fraud  may  be  sufficiently  averred,  by 
setting  forth  the  particular  manner  in  which  the  act  was  done, 
and  the  particular  end  and  design  to  be  accomplished.  Where 
the  facts  thus  stated  show  that  a  fraud  was  designed  and  perpe- 
trated, that  may  be  a  sufficient  averment  of  the  fraud,  although 
the  pleader  does  not  state  the  conclusion  which  the  law  itself 
will  draw,  that  the  act  was  fraudulent.  This  is  the  most  that 
can  be  made  out  of  the  cases  referred  to  by  the  complainants' 
counsel.  But  where  the  pleader  states  an  act,  which  he  admits 
was  honest,  assigning  honest  motives  for  the  act,  and  detailing 
circumstances  showing  that  it  was  honest,  it  is  a  solecism  for 
him  afterwards  to  say  that  it  was  fraudulent.  Undoubtedly 
there  are  certain  acts  which  the  law  will  intend  were  frudulent, 
irrespective  of  the  motives  of  the  parties,  in  consequence  of  the 
efiect  which  they  would  produce  upon  the  rights  of  third  par- 
ties, acquired  subsequently,  in  ignorance  of  the  acts  done,  as  in 
the  case  of  the  sale  of  chattels,  where  there  is  no  delivery  of 
possession  ;  but  this  principle  has  no  application  to  a  case  like 
the  one  before  us.  The  trust  set  up  in  the  bill  existed  only  in 
84 
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parol,  and  to   this  the  statute  of  frauds  is  interposed,  and  upon 
such  a  trust  its  efi'ect  cannot  be  avoided. 

The  decree  of  the  Cook  County  Court  is  reversed,  with  costs, 
and  the  suit  remanded,  with  leave  to  the  complainants  to  amend 
their  bill,  as  they  shall  be  advised. 

Decree  reversed. 


Robert  Y.  Glovek,  plaintiff  in  error,  m.  John  Fishee,  junior, 
and  SoLOMAN  Hat,  defendants  in  error. 

A^jpeal  from  Stephenson. 

f 

In  an  ordinary  contract  for  the  sale  of  land,  where  credit  is  given,  and  a  conveyance  is  to 
be  made  on  the  payment  of  the  last  instalment,  where  time  is  not  expressly  the  essence  of 
the  contract,  a  Court  of  Chancery  may,  in  its  discretion,  enforce  the  performance  of  such  a 
contract,  although  the  payments  may  not  have  been  promptly  made.  But,  in  so  doing,  the 
court  will  inquire  into  all  the  circumstances  attending  the  delay,  and  the  conduct  of  the  par- 
ties. 

A  party  who  purchases  land  which  another  has  contracted  to  convey,  with  a  full  knowl- 
edge of  that  fact,  takes  it  subject  to  the  rights  and  equities  of  the  claimant. 

This  was  a  bill  filed  by  the  appellant,  in  the  Stephenson  Cir- 
cuit Court,  to  compel  a  specific  performance.  The  cause  was 
heard  on  bill,  answers  and  proof,  by  Sheldon,  Judge,  at  the 
March  term,  1850,  of  that  Court,  and  the  bill  was  dismissed. 
The  appellant,  complainant  below,  brought  the  cause  to  this 
Court,  assigning  for  error  the  dismissal  of  the  bill.  The  whole 
case  is  sufficiently  stated  in  the  opinion  of  the  Court. 

M.  P.  Sweet,  for  appellant. 

Marsh  &  "Wright,  for  appellees. 

Opinion  by  Mr.  Justice  Caton  : 

This  bill  was  filed  by  the  purchaser,  to  compel  the  specific 
performance  of  a  contract  for  the  sale  of  land.  The  bill  sets 
forth  a  contract,  entered  into  between  the  parties,  on  the  19th 
of  April,  1847,  by  which  Glover  agreed  to  pay  Fisher,  for  the 
premises  in  question,  two  thousand  one  hundred  dollars — of 
which,  the  sum  of  nine  hundred  dollars  was  to  be  paid  at  the 
execution  of  the  agreement — four  l^undred  dollars  on  the  first 
day  of  October  following — and  the  remaining  eight  hundred  dol- 
lars on  the  first  day  of  May,  184-8 ;  at  which  time  Fisher  agreed 
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to  execute  a  conveyance,  and  until  which  time  Fisher  was  to 
retain  possession  of  the  premises.     The  bill  also  avers,  that,  at 
the  time  of  the  execution  of  the  agreement,  the  first  payment  of 
nine  hundred  dollars  was  made,  the  receipt  of  which  is  indorsed 
on  the  agreement ;  that  on  the  21st  of  June,  1847,  Glover  paid 
to  Fisher,  in  part  payment  of  the  purchase  money,  the  sum  of  two 
hundred  and  twenty  dollars  ;  that  at  the  time  of  the  execution  of 
the  agreement.  Glover  held  a  note,  executed  by  the  father  of  the 
defendant,  for  three  hundred  and  thirty-nine  dollars  and  some 
cents,  which  would  mature  shortly  before  the  October  payment 
would  fall  due,  and  that  it  was  agreed  between  the  parties  that 
that  note  should  be  received  by  the  defendant  in  part  payment  of 
the  purchase  money,  but  that  for  the  purpose  of  insuring  prompt- 
ness on  the  part  of  the  maker  of  that  note.  Glover  should  retain 
possession  of  it ;  that  the  complainant,  as  well  as  his  agent,  Wil- 
ham  Glover,  by  whom  the  contract  was  made,  resided,  at  the 
time,  in  Pennsylvania,  to  which  place  the  agent  returned,  soon 
after  the  contract  was  executed,  relying  upon  the  Fisher  note  to 
complete  the  October  payment,  and  intending  to  return  in  time 
to  make  the  last  payment,  on  the  first  of  May.     On  that  day, 
William  Glover,  the  agent,  tendered  to  the  defendant  the  sum  of 
six  hundred  and  eighty-one  dollars  and  eighty-eight  cents,  toge- 
ther with  the  said  note,  and  demanded  a  deed,  and  that  Fisher 
refused  to  receive  the  money  and  note,  or  to  execute  a  convey- 
ance;  that,  on  the  14th  of  July,  1849,  Glover  tendered  to  the 
defendant  the  sum  of  one  thousand  and  seventy  dollars  and  sixty 
cents,  in  full  payment  of  the  purchase  money  and  interest,  and 
asrain  demanded  a  deed,  which   the  defendant  refused  to  exe- 
cute,  or  to  accept  the   tender.      The   money  last  tendered  was 
brought  into  Court  with  the  bill. 

The  bill  also  avers,  that  Fisher,  on  the  8th  day  of  March,  1849, 
conveyed  the  premises  to  the  other  defendant,  Hay,  who,  at  the 
time,  was  informed  of  the  complainant's   rights  in  the  premises. 

To  that  portion  of  the  bill  which  avers  the  agreement  to  apply 
the  Fisher  note,  the  defendant  Fisher  pleads  the  statute  of 
frauds.  In  his  answer,  he  admits  the  making  the  agreement,  as 
charged,  but  denies  the  receipt  of  the  first  payment  of  nine  hun- 
dred dollars,  as  is  alleged  ;  but  he  avers,  that  the  agent  pre- 
sented some  old  claims  against  him,  consisting  of  two  notes  for 
one  hundred  dollars  each,  and  an  account  for  twenty-six  dollars, 
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and,  also,  a  note  for  one  hundred  dollars,  executed  by  one  Peter 
D.  Fisher,  which  was  not  then  due  ;  that  the  amount  of  the  prin- 
cipal and  interest  of  these  claims,  together  with  the  P.  D.  Fisher 
note,  was  four  hundred  and  thirty-four  dollars,  and  that  the  said 
defendant  was  induced  to  allow  the  sum  of  four  hundred  and 
sixty-six  dollars,  upon  and  towards  the  said  first  paj^ment  of  nine 
hundred  dollars,  for  no  other  consideration  than  as  usurious  and 
illegal  interest.  The  amount  of  this  portion  of  the  answer  is, 
that  he  denies  that  he  received  the  nine  hundred  dollars,  but  that 
he  agreed  to  consider  it  as  paid,  by  allowing  legal  demands  for 
four  hundred  and  thirty-four  dollars,  and  four  hundred  and  sixty- 
six  dollars,  for  the  previous  forbearance  of  the  other  claims,  which 
he  calls  usury.  He  denies  any  agreement  to  take  his  father's  note, 
in  part  payment,  as  is  alleged ;  and  even  denies  all  knowledge 
of  the  existence  of  such  a  note.  He  admits  the  receipt  of  the 
two  hundred  and  twenty  dollars,  on  the  first  of  May,  as  averred 
in  the  bill,  to  apply  on  the  October  payment ;  and  admits,  that, 
on  the  first  of  May,  1848,  "W.  Glover  called  on  him,  and  exhib- 
ited and  counted  some  money,  the  amount  of  which  he  does  not 
know,  but  believes  it  was  five  hundred  and  eighty-seven  dollars 
and  fifty  cents ;  but  is  advised  that  what  he  did  then  did  not 
amount  to  a  tender,  and  states  that  Glover  said,  at  the  time,  that 
he  haJ  not  quite  enough,  but  that  he  had  fifteen  days  in  which 
to  get  the  balance,  and  that  the  defendant  declined  to  accept  the 
money  ofi*ered.  He  denies  that  Glover  then  presented  or  ofiered 
the  note,  as  stated  in  the  bill. 

The  answer  then  avers,  that  soon  after  the  defendant  made 
the  contract  with  Glover,  he  agreed  to  purchase  a  farm  of  one 
Kerr,  for  the  sum  of  one  thousand  two  hundred  dollars,  and 
agreed  to  make  payment  to  Kerr,  at  the  same  times  that  Glover 
had  agreed  to  pay  to  him,  of  which  he  informed  Glover,  and  told 
him  that  he  relied  upon  the  money  which  he  was  to  receive  from 
him  to  meet  his  engagements  with  Kerr.  That  in  August,  1847, 
he  put  in  twenty-five  acres  of  fall  wheat,  on  the  Kerr  farm,  at 
an  expense  of  fifty  dollars,  and  that,  in  consequence  of  Glover's 
failure  to  pay  the  balance  of  the  October  instalment,  he  was 
obliged  to  abandon  the  purchase  from  Kerr,  by  which  he  lost 
the  expense  of  putting  in  the  said  wheat,  and  also  the  advanta- 
ges of  that  purchase,  which  he  believed  to  have  been  from  five 
to  eight  hundred  dollars.  Admits  the  tender  on  the  14th  of  July, 
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1849,  of  one  thousand  and  seventy  dollars  and  some  cents, 
and  that  he  refused  to  execute  a  deed.  Admits  that  he  convey- 
ed the  premises  to  Hay,  on  the  8th  of  March,  1849.  Says, 
that  notwithstanding  Glover's  default,  he  was  ready,  willing  and 
anxious  to  repay  to  the  complainant  all  that  he  had  advanced 
towards  the  payment  of  the  two  thousand  one  hundred  dollars  ; 
and  to  this  end,  the  defendant  and  William  Glover,  in  the  month, 
of  March,  1849,  had  a  reckoning  of  all  the  defendant  had  so 
received,  when  it  was  found  that  he  had  received,  except  for 
interest,  as  stated  in  the  answer,  the  sum  of  five  hundred  and 
forty-six  dollars  which  the  defendant  then  offered  to  repay  to  W. 
Glover,  but  that  he  refused  to  receive  the  same ;  but  denies  that 
he  is  now  under  obligation  to  pay  the  same. 

The  substance  of  Hay's  answer  is,  that  he  purchased,  with 
notice  of  the  complainant's  interest. 

There  is,  in   reality,  but  one  really  material  averment  in  the 
bill  which  is  fully  and  explicitly  denied  in  the  answer  of  Fisher, 
and  that  is  the  arrangement  which  was  charged  to  have  been 
made,  by  which  the  note  of  the  defendant's  father  should  have 
been  taken  in  part  payment  of    the  purchase  monej^     It  was 
supposed  upon  the  argument,  that  it  was  denied  that  the  first 
payment  of  nine  hundred  dollars  was  made ;  but  this  is  not  so. 
It  is  true,  that  Fisher's  answer,  at  first,  denies  his  having  re- 
ceived "  the  sum  of  nine  hundred  dollars  upon  the  first  pay- 
ment," but  not  feeling  quite  satisfied  to  leave  the  matter  there,  he 
goes  on  and  gives  his  acount  of  what,  in  fact,  did  take  place,  by 
which  he  shows  that  that  payment  was   made  to  his  satisfaction, 
and  that  his  denial  was  nothing  but  the  sheerest  evasion  or  spe- 
cial pleading.     If  he  can,  in  that  way,  reconcile  his  own  con- 
science with  such  a  denial,  he   cannot  satisfy  this  Court  by  such 
literal  expressions.     He  at  last  admits,  in  his  answer,  that  he 
did  receive,  what,  at  the  time,  he  understandingly  and  volunta- 
rily agreed  to  accept,  in  full    payment  and  satisfaction  of  that 
first  instalment  of  nine  hundred  dollars,  and  at  the  very  time, 
too,  and  as  a  part  of  the  same  arrangement,  when  the  price  of 
the  property  and  terms  of  payment  were  agreed  upon.      It  was 
a  part  of  the  same  agreement,  that  nine  hundred  dollars  should 
be  paid  down,  and  that  it  should  be  paid  in  the  particular  way 
set  up  in  the  answ^er.     There  is  hardly  an  attempt  to  disguise 
that  fact  in  his  answer.      But  then  he  complains  that  he  agreed 
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to  allow  four  hundred  and  sixtj-six  dollars  towards  the  nine 
hundred  dollars,  for  the  previous  forbearance  of  certain  advan- 
ces, which  were  applied  towards  making  up  the  balance  of  that 
first  payment ;  and  this  four  hundred  and  sixty-six  dollars  he 
calls  usury.  But  in  that  there  was  no  usury ;  it  was  rather  a 
bonus.  There  was  no  previous  corrupt  agijeement,  or  even  un- 
derstanding, that  more  than  lawful  interest  should  be  paid ;  and, 
according  to  his  own  statement,  he  was  under  no  sort  of  obliga- 
tion or  agreement  to  pay  any  part  of  that  which  he  calls  usury  ; 
but,  for  some  cause — and  to  us  the  motive  is  immaterial — when 
he  comes  to  settle  up  for  the  principal  and  legal  interest,  he 
voluntarily  allows  towards  the  first  payment  the  further  sum  of 
four  hundred  and  sixty-six  dollars.  The  parties  might,  if  they 
had  seen  proper,  have  agreed  to  call  the  first  payment  one  thou- 
sand dollars,  and  that  the  purchaser  should  be  allowed  one  hun- 
dred dollars,  because  he  was  a  clever  man,  or  for  his  good  looks,  or 
any  other  fanciful  consideration,  and  yet,  we  imagine,  it  would  be 
considered  a  good  payment,  so  long  as  it  was  a  part  of  the  agree- 
ment, by  which  the  price  was  fixed,  that  it  should  be  thus  paid. 
There  is  little  doubt  that  if  Fisher  had  not  agreed  to  allow  the 
bonus  of  four  hundred  and  sixty-six  dollars,  that  then  the  first 
payment  would  have  been  fixed  at  four  hundred  and  thirty-four 
dollars,  when  the  result  would  have  been  the  same. 

But  while  engaged  with  this  part  of  the  defendant's  answer, 
we  may  as  well  dispose  of  another  consideration  connected  with 
it.  All  the  evidence  in  the  case  shows,  that  the  defendant,  in 
his  answer,  has  designedly  distorted,  if  he  has  not  wilfully  mis- 
represented the  facts  from  which  that  first  instalment  was  agreed 
to  be  satisfied.  It  is  shown,  beyond  all  controversy,  by  the  tes- 
mony  of  three  or  four  witnesses,  that  the  two  advances  of  one 
hundred  dollars  each,  made  in  1837  and  1839,  by  William  Glo- 
ver, to  the  defendant,  were  made  for  the  express  purpose  of  be- 
ing invested  in  the  purchase  of  land,  for  the  mutual  benefit  of 
the  parties,  and  that  the  identical  land  in  question  had  been  pur- 
chased with  the  money  thus  advanced.  At  the  time  the  money 
was  advanced,  receipts  were  given,  showing  the  use  to  which  it 
should  be  applied.  And  these  are  what  the  defendant  calls  old 
claims — consisting  of  notes  given  in  1837  and  1839.  A  suscep- 
tible conscience,  certainly,  would  have  prompted  him  to  have 
told  the  whole  truth,  and  explained  upon  what  terms  these  advan- 
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ces  were  made.  As  to  the  facts,  thus  far,  there  can  be  no  doubt, 
and  it  is  equally  clear  that  they  must  have  been  in  the  recollec- 
tion of  the  defendant  when  he  made  his  answer,  for  several  of 
tho  witnesses  speak  of  having  learned  them  from  the  defendant's 
own  lips  recently.  But  this  is  not  all.  The  testimony  of  Wil- 
liam Glover  explains  how  this  sum  of  nine  hundred  dollars  was 
made  up,  from  what  the  defendant  pretends  was  so  small  a  fund. 
He  says,  that  he  had  previously  transferred  his  interest  in  those 
receipts  to  his  brother,  the  complainant,  as  whose  agent  he  came 
out  to  settle  up  the  business.  The  parties  could  not  agree  as  to 
the  relative  proportions  of  their  respective  interests  in  the  pre- 
mises, the  defendant  having  resided  upon  and  improved  the  land. 
They  finally  agreed  to  leave  the  matter  to  the  decision  of  the  de- 
fendant's father,  who  decided  the  farm  to  be  worth  two  thousand 
one  hundred  dollars ;  that  if  the  defendant  kept  it,  he  should  pay 
the  complainant  eight  hundred  dollars  ;  and  that,  if  the  complain- 
ant bought  it,  he  should  pay  the  defendant  one  thousand  three 
hundred  dollars ;  and  that,  thereupon,  it  was  agreed  that  the  com- 
plainant should  take  the  premises  upon  those  terms.  Here  we 
see  that  the  arbitrator  fixed  the  value  of  the  complainant's  in- 
terest in  the  premises,  which  had  originated  in  the  advances 
made  by  William  Glover,  and  with  which  the  premises  had  been 
purchased,  at  eight  hundred  dollars,  and  that  with  that  and  the  one 
hundred  dollar  note,  the  first  instalment,  called  nine  hundred  dol- 
lars, had  been  made  up.  Now,  if  this  account,  given  by  William 
Glover,  is  true,  then  every  thing  about  the  first  payment  is  plain 
and  easily  understood.  In  the  material  parts  of  this  statement, 
Glover  is  corroborated  by  Clinkner,  who  testifies,  that  in  July, 
1848,  the  defendant  told  him  that  Glover's  interest  in  the  farm 
was  reckoned  at  eight  hundred  dollars,  and  that  with  that  and 
the  P.  D.  Fisher  note,  the  first  payment,  of  nine  hundred  dollars, 
was  made,  which  was  indorsed  on  the  agreement.  The  manner 
in  which  they  arrived  at  the  value  of  that  interest,  was,  com- 
paratively, of  little  moment — the  existence  of  that  interest  being 
the  important  fact.  That  arbitration,  and  the  award,  were  not 
facts  to  establish  which  the  testimony  of  two  witnesses  was  re- 
quired. They  were  not  substantive  facts,  upon  which  the  party 
relied  as  a  ground  of  relief.  They  arose  incidentally,  and  be- 
came material  only  for  the  purpose  of  establishing  the  existen.ce 
of,  or  explaining  a  certain  other  fact,  which  is  averred  in  the  bill, 
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and  upon  which  reliance  is  placed.  That  fact  is,  the  payment  of 
the  first  instalment,  called  nine  hundred  dollars.  It  may  be  true, 
that  the  answer  inferentially  denies  this  whole  statement  given 
by  William;  but,  if  so,  it  is  by  giving  another  statement,  which 
is  inconsistent  with  it.  But  that  statement  is  new  matter,  intro- 
duced into  the  answer,  in  explanation  of  a  denial  of  an  averment 
in  the  bill,  and  is  not,  of  itself,  responsive  to  the  bill.  The  an- 
swer is  not  evidence  of  such  new  matter,  and,  certainly,  it  is 
competent  to  prove  a  different  statement  of  facts,  by  the  testi- 
mony of  one  witness,  and  William  Glover's  testimony  would  be 
Bufiicient,  of  itself,  if  it  were  unsupported  by  Clinkner. 

It  has  already  been  stated,  that  the  answer  denies  the  state- 
ment in  the  bill  that  it  was  agreed  that  the  note  of  John  Fisher, 
senior,  for  about  three  hundred  and  thirty-nine  dollars  should 
be  received  in  part  payment  of  the  purchase  money.  In  sup- 
port of  this  averment  in  the  bill,  there  is  only  the  testimony  of 
William  Glover,  unsupported  by  circumstances  established  by 
other  proof  suflicient  to  overcome  the  aLSwer.  This  aver- 
ment, then,  is  not  established.  After  the  payment  of  two 
hundred  and  twenty  dollars,  made  on  the  first  of  June,  which 
was  properly  applicable  to  the  October  instalment,  there  remain- 
ed the  sum  of  one  hundred  and  eighty  dollars,  which  should  have 
been  paid  on  the  first  day  of  October.  This  was  not  paid  ;  nor 
do  we  again  hear  of  the  complainant  or  his  agent  till  the  first  of 
May  following,  when  the  last  instalment  of  eight  hundred  dol- 
lars, fell  due.  At  that  time  the  agent  again  appeared,  and  ten- 
dered to  the  defendant  about  the  sum  of  six  hundred  dollars. 
We  say  about  that  sum,  for  the  precise  amount  of  that  tender  is 
not  clearly  established.  We  lay  out  of  view  the  inquiry,  whether 
the  note  of  John  Fisher,  senior,  was  tendered  at  that  time  or 
not,  for,  as  we  have  seen,  the  defendant  was  not  bound  to  receive 
it,  and,  hence,  it  is  immaterial  whether  or  not  it  was  embraced 
in  that  tender.  The  defendant  refused  to  accept  the  money  or 
to  execute  a  deed,  assigning  as  a  reason,  according  to  the  testi- 
mony of  one  witness,  that  the  complainant  had  not  made  the  Oc- 
tober payment,  as  he  had  agreed.  The  whole  conduct  of  the 
defendant  shows  that  he  relied  upon  that  failure  to  entitle  him  to 
the  forfeiture  of  the  money  which  had  been  already  paid,  as  we 
shall  more  fully  see  hereafter,  although  another  witness  states 
that  at  the  time  of  the  tender  the  defendant  complained  that  the 
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tender  was  insufficient.  On  the  16ih  of  July,  1849,  William 
Glover  tendered  to  the  defendant  the  sum  of  one  thousand  and 
seventy  dollars  and  sixty  cents,  and  again  demanded  a  deed, 
with  the  like  result. 

This  is  an  ordinary  contract  for  the  sale  of  land,  where  a  credit 
is  given  for  a  part  of  the  purchase  money,  and  a  conveyance  to 
be  executed  upon  the  payment  of  the  last  instalment.     There  is 
nothing  in   the  contract  attaching  any    peculiar  importance  to 
the  day  set  for  the    payment  of  the  balance  of  the  purchase 
money,    or,  as    it    is  usually  termed,    expressly    making    time 
of  the  essence  of  the  contract.     When  called  upon  to  enforce 
the  specific  performance  of  such  a  contract,  it  is  not,  at  this  day, 
a  question  open  to  discussion,  that  a  Court  of  Chancery  may,  in 
the    exercise  of  a  sound    legal    discretion,    overlook    the    day 
named  for  performance,  or  may  excuse  the  want  of  strict  punc- 
tuality in  the  payment  of  the  purchase  money,  according  to  the 
terms  of  the  agreement,  where  fair  dealing  and  good  conscience 
seem  to  require  it  («).   In  such  a  case,  the  Court  may,  in  the  ex- 
ercise of  such  a  discretion,  either  compel  the  vendor  to  go  on  and 
execute  the  contract,  by  making  a  conveyance,  or  compel  him 
to  refund  the  purchase  money  which  has  been  already  advanced. 
In  the  exercise  of  such  a  discretion,  it   is  necessary  to  consider 
the  extent  of  the  delay,  the  amount  which  had  already  been  paid, 
and    all  the    circumstances  developed,  which   may  have  influ- 
enced, excused  or  justified  the  party,  in  neglecting  punctuality 
in  the  paj^ments.      Where  there  can  be  no  excuse  for  the  delay, 
but  it  is  manifest  that  the  purchaser  has  wantonly  and  in  the  ex- 
ercise of  his  arbitrary  will    or  caprice,  refused  to    pay  at  the 
time,  when  he  had  the  means  and  could  have  done  so  as  well  as 
not,  he  cannot,  with  any  propriety,  ask  the   Court  to  excuse  him 
for  his  wilful  disregard  of  the  specified  terms  of  his  obligation, 
no  matter  how  soon  he  may  have  repented  of  his  perverseness, 
and  offered  to  perform.      But  such  is  not  this  case  ;  nor,  indeed, 
do  such  cases  often  occur.      In  this  case,  over  half  of  the  price 
agreed  upon  was  paid  punctually,  and  a  portion  of  it  some  months 
before  it  became  due.     Of  the  October  instalment,  two  hundred 
and  twenty  dollars  was  paid  four  months  before  it  fell  due,  and 
the  remaining  one  hundred  and  eighty  dollars  was  delayed  till 
the  first  of  May  following,  when  the  last  payment  became  due. 
At  that  time  a  tender  of,  say  six  hundred  dollars  was  made — 

(o)  Morgan  vs.  Herrick,  21  111.  R.,  497;  De  Wolf  vs.  Pratt,  42  111.  R.,  207. 
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about  thtee  hundred  and  eighty-six  dollars  less  than  the  amount 
then  remaining  unpaid.  This  tender  the  defendant  refused  to 
accept,  not  alone  because  it  was  too  little,  but  partly,  at  least, 
because  the  one  hundred  and  eighty  dollars  had  not  been  paid 
on  the  first  of  October  previous,  when  it  fell  due.  .  Was  that  a 
sufficient  reason  for  his  refusal  to  accept  the  money  ?  It  seems 
to  us  that  a  pretty  satisfactory  excuse  is  found  upon  this  record, 
why  the  complainant  is  not  liable  to  reproach  for  the  want  of 
punctuality  in  paying  the  balance  due  on  the  first  of  October, 
and  even  for  his  not  having  made  a  sufficient  tender  on  the  first  of 
May  following,  Now,  although  we  are  bound  to  say,  by  the 
rules  of  evidence  which  govern  this  Court,  that  it  was  not  mu- 
tually agreed  between  the  parties  that  the  note  of  John  Fisher, 
senior,  should  be  taken  in  part  payment  of  the  purchase  money, 
yet  it  is  manifest  that  the  complainant  understood  that  such  was 
the  agreement,  for  his  agent,  who  transacted  the  business  for 
him,  positively  swears  that  such  was  the  case.  Both  the  com- 
plainant and  his  agent  resided  in  Pennsylvania,  and  were  there 
at  the  time  the  October  payment  fell  due,  and  till  late  in  the  fol- 
lowing April.  It  is  not  remarkable  that  they  should  both  have 
rested  in  perfect  security,  as  to  the  small  balance  due  on  that 
payment,  relying  upon  their  understanding  of  the  agreement. 
And  the  same  consideration  applies  to  the  tender  made  on  the 
first  of  May;  for,  if  the  note  could  be  included,  we  should  see 
that  that  tender  was  sufficient,  or  nearly  so  ;  and  the  defendant 
did  not  put  his  refusal  alone  upon  the  ground  that  a  sufficient 
amount  was  not  then  tendered.  In  determining  this  question  of 
excuse,  the  Court  may  take  into  consideration  any  mistake,  ac- 
cident or  misfortune,  which  may  have  caused  or  induced  the 
delay.  In  this  case,  there  is  another  circumstance,  winch  does 
not  properly  come  under  either  of  the  above  heads,  and  yet  we 
think  it  may  not  be  entirely  overlooked.  We  have  seen  that 
considerably  more  than  half  of  the  October  instalment  was  paid 
four  months  before  it  was  due,  and  the  complainant,  although 
conscious  that  he  had  no  legal  right  to  ask  it,  may  well  have 
supposed  that  the  defendant  would  not  be  very  exact  in  insist- 
ing upon  the  strictest  punctuality  in  the  payment  of  the  balance 
of  that  instalment.  At  least,  such  consideration  would  be  most 
likely  to  enter  into  the  motives  and  infiuence  the  actions  of  most 
men  of  the  class  and  occupation  of  these  parties,  among  whom  a 
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want  of  strict  punctuality  is  not  considered  so  great  a  fault  as  it 
is  among  bankers  and  in  commercial  circles.  We  are  to  look  to 
the  motives  of  men,  and,  if  they  have  acted  honestly,  the  Court 
may  overlook  even  their  negligence,  unless  the  contract  ex- 
pressly stipulates  a  forfeiture.  There  is,  certainly,  no  difficulty 
in  this  case  in  excusing  the  complainant  for  his  default  in  rela- 
tion to  the  October  payment ;  nor  do  we  want  a  reasonable  ex- 
planation why  the  tender  made  on  the  first  of  May  was  of  an 
insufficient  amount.  Had  the  complainant,  immediately  after 
that  time,  i;  ade  a  sufficient  tender,  and  demanded  a  deed,  his 
right  to  a  specific  performance  would  scarcely  admit  of  a  ques- 
tion. But  he  delayed  more  than  fourteen  months,  before  he 
again  presented  himself  with  the  full  amount  clue.  For  this  de- 
lay, then,  is  he  to  sufi'er  this  forfeiture  ?  We  think  not.  In  de- 
termining this  question,  we  must  look  at  the  conduct  and  motives 
of  both  parties.  There  is  nothing  to  show  that  the  delay  origin- 
ated in  a  design  on  the  part  of  the  complainant  to  abandon 
the  contract,  while  there  are  many  circumstances  tending 
strongly  to  show  that  it  was  the  desire  and  the  design  of  the 
defendant  to  enforce  a  forfeiture  against  the  complainant  of  what 
had  already  been  paid,  rather  than  to  obtain,  in  good  faith,  an 
execution  of  the  contract.  The  defendant  complains,  that,  by 
reason  of  the  default  of  the  complainant,  he  was  obliged  to  aban- 
don his  purchase  of  the  Kerr  farm — which,  he  says,  was  a  very 
advantageous  bargain — as  well  as  twenty-five  acres  of  wheat, 
which  he  had  put  in  on  that  jDlace,  at  an  expense  of  fifty  dollars. 
That  the  Kerr  property  was  worth  from  five  to  eight  hundred 
dollars  more  than  he  had  agreed  to  give  for  it ;  and  with  this 
loss  he  charges  the  complainant.  Let  us  see  how  this  is. 
Shortly  after  the  sale  to  Glover,  Fisher  contracted  to  purchase 
the  Kerr  farm,  which  is  situated  in  Wisconsin,  for  one  thousand 
two  hundred  dollars,  and  agreed  to  make  payments  at  the  same 
times  that  Glover  was  to  pay  him  ;  that  is,  five  hundred  dollars 
on  the  first  day  of  October,  and  seven  hundred  dollars  on  the 
first  day  of  May.  In  September,  after  Glover  had  paid  two 
hundred  and  twenty  dollarsof  the  October  instalment,  and  before 
that  instalment  had  become  due,  Fisher  told  the  witness  Snyder 
that  he  ''had  thrown  up  his  contract  for  the  Kerr  farm,  and  held 
the  amount  that  he  had  received  from  Glover  as  damages."  On 
the  first  day  of  October,  Fisher  went  to  Kerr,  and  told  him  that 
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Glover  had  disappointed  him,  and  that  he  could  not  meet  the 
payment ;  and,  thereupon,  they  agreed  to  rescind  and  destroy 
their  contract;  which  was  done.  And  now  he  asks  that  the 
complainant  should  be  made  to  bear  the  consequences  of  that 
recession.  The  complaint,  that  he  was  compelled  to  abandon 
that  purchase,  because  Glover  had  failed  to  meet  the  whole  of 
the  October  payment,  is  a  sheer  pretence,  for  at  the  time  he 
abandoned  that  purchase.  Glover  was  not  in  default,  and  he  did 
not  know  that  he  would  be.  Indeed,  at  that  very  moment,  while 
he  was  in  Wisconsin,  rescinding  his  contract  with  Kerr,  for  aught 
that  he  knew.  Glover  was  at  his  home,  in  Illinois,  with  the  mo- 
ney. He  had  previously  determined  to  abandon  that  contract,  at 
all  events,  and  then  to  seek  some  pretence  to  throw  the  respon- 
sibility upon  the  complainant,  for  we  find  him,  some  days  before, 
in  a  conversation  with  Snyder,  declaring  that  he  had  already 
thrown  up  his  contract  for  the  Kerr  farm.  He  was  not,  there- 
fore, compelled  to  abandon  that  purchase  on  account  of  Glover's 
default.  The  most  that  can  be  asked  for  him  is,  that  he  gave 
up  that  purchase  because  he  violently  suspected  that  Glover 
would  make  default.  But  that  will  not  help  him.  As  well  might 
Fisher  have  burned  his  own  barn,  and  then  charged  Glover  with 
it,  because  he  really  believed  that  Glover  would  have  burned  it, 
if  he  had  not.  Besides,  if  Fisher  had  really  desired  to  carry 
into  execution  both  contracts,  he  would  certainly  have  applied 
to  Kerr  for  an  extension  of  time,  at  least,  till  he  could  hear  from 
Glover,  and  learn  what  he  intended  to  do.  ]^or  is  it  probable,  in 
any  event,  that  Fisher  would  so  readily,  without  a  struggle  or 
an  effort,  have  yielded  up  a  bargain,  worth  from  five  to  eight 
hundred  dollars,  for  the  want  of  only  one  hundred  and  eighty 
dollars,  unless  he  had  had  some  ulterior  object  in  view.  We 
are  not  at  a  loss  to  discover  that  object,  for  he  has  told  us  him- 
self, that  his  design  was  to  obtain  a  forfeiture  ;  that  he  designed 
to  retain  the  one  thousand  one  hundred  and  fifty  dollars  which 
Glover  had  paid  him,  and,  also,  to  retain  the  land.  The  very 
design  is  odious  to  equity,  when  the  result  is  attempted  to  be 
brought  about  by  the  conduct  or  management  of  the  party 
claiming  the  forfeiture.  If  one  party  sustains  an  inevitable  loss, 
by  the  default  of  the  other,  then  it  is  but  just  that  he  should  be 
compensated  for  it ;  but  he  must  see  to  it  that  he  himself  has  not, 
either  by  his  folly  or  by  design,  contributed  to  the  loss  of  which 
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he  complains.  The  whole  of  this  transaction,  out  of  which  the 
defendant  claims  to  have  suffered  so  much,  and  which  lie  seeks 
to  charge  to  the  complainant,  leaves  an  unfavorable  impression 
upon  the  mind  of  the  fairness  of  the  defendant's  intentions  in 
carrying  out  the  contract  of  sale.  It  is  true,  that  the  defendant 
did  not  receive  the  nine  hundred  dollars  in  cash,  but  if  he  is 
allowed  to  retain  the  land,  he  receives  what  is  equivalent  to  that 
amount,  for  that  was  made  up  of  a  note  for  one  hundred  dollars 
and  an  equitable  interest,  to  the  amount  of  eight  hundred  dol- 
lars, which  the  complainant  had  in  the  premises  sold.  It  would 
be  unconscionable  to  let  the  defendant  retain  the  premises,  dis- 
charged of  this  interest,  as  well  as  the  money  which  the  com- 
plainant has  already  advanced.  But  it  is  not  to  be  denied  that 
Glover  has  been  guilty  of  negligence,  and,  to  a  certain  extent, 
knowingly,  in  not  having  made  the  payments  according  to  his 
agreement.  Although  it  appears  that  the  complainant  supposed 
that  the  note  of  John  Fisher,  senior,  was  to  be  taken  in  part 
payment  of  the  purchase  money,  yet  it  also  appears  that  William 
Glover,  at  one  time,  at  least,  did  not  contemplate  completing  the 
October  payment  by  an  application  of  this  note,  for,  at  the  time, 
he  told  H.  S.  Barber  to  collect  and  pay  the  two  hundred  and 
twenty  dollars,  he  said  he  would  send  a  draft  for  the  balance ; 
and  again,  at  the  time  he  made  the  tender,  in  May,  when  inform- 
ed that  he  did  not  tender  enough,  he  seems  to  have  admitted  it 
was  so,  for  he  said  he  had  fifteen  days  to  make  the  balance  in. 
While  these  circumstances  may  not  put  the  complainant  beyond 
the  pale  of  relief,  they  make  it  proper  to  impose  terms  upon  him, 
which  would  not  be  allowable  if  he  had  been  guilty  of  no  default. 
The  further  delay  of  fourteen  months  is  against  him ;  but  of 
that  the  defendant  has  had  no  great  cause  to  complain,  for, in  the 
meantime,  he  has  possessed  and  enjoyed  the  premises,  as  well 
as  the  use  of  over  half  the  purchase  money;  and  for  the  last 
year,  at  least,  the  complainant  has  laid  out  of  the  use  of  both. 
We  think,  on  the  whole  case,  that  justice  and  good  conscience 
require,  that  we  should  direct  a  specific  performance  of  this 
contract ;  but  the  complainant  will  have  to  pay  all  the  costs  in 
the  Circuit  Court. 

The  conveyance  of  the  premises  to  the  defendant  Hay  pre- 
sents no  impediment,  for  he  purchased  with  full  notice,  and  took 
an  indemnity  from  Fisher  against  this  very  claim.      As  the  Cir- 
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cuit  Court  can,  more  conveniently,  carry  into  effect  the  decree 
which  should  be  rendered,  the  decree  of  that  Court,  dismissing 
the  bill,  must  be  reversed,  with  costs,  and  the  suit  remanded, 
with  directions  to  the  Circuit  Court  to  enter  a  decree,  in  due 
form,  annulling  the  conveyance  from  Fisher  to  Hay,  and  decree- 
ing a  conveyance  from  Fisher  to  the  complainant,  and^  upon 
the  execution  of  such  conveyance,  authorizing  Fisher  to  with- 
draw the  deposit.  The  decree  must,  also,  adjudge  the  costs  of 
the  Circuit  Court  against  the  complainant. 

Decree  reversed. 


Note,  BY  theRepohter. — Mr.  Justice  Trumbull,  in  consequence  of  severe  indisposition  in 
his  family,  was  absent  durina;  a  part  of  the  Ottawa  term,  and  therefore  did  not  participate  in 
the  decision  of  all  the  cases  heard  and  determined  at  that  term. 
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ABANDONMENT. 

If  a  party  considering  an  article  entirely  worthless,  casts  it  away,  intending  to  abandon  it,  he 
loses  his  title  to  it.     McGoon  v.  Ankeny,  558 

ABATEMENT. 

1.  In  paction  for  torts,  if  the  defendant  omits  to  plead  in  abatement  the  non-joinder  of  par- 
ties interested  in  the  suit,  he  cannot  take  advantage  of  the  omission  at  the  trial,  otherwise 
than  in  mitigation  of  damages.    Edwards  v.Ifill,  22 

2.  If  the  defendant  omits  to  plead  the  non-joinder  in  abatement,  the  plaintiff  may  have  judg- 
ment for  his  aliquot  share  of  the  damage  sustained.  Ibid. 

3.  And  the  other  persons  in  interest  may,  in  another  action,  recover  to  the  extent  of  the  injury 
sustained  by  them.  "  Ibid. 

4.  A  defendant,  by  pleading  in  bar  of  an  action  after  a  demurrer  has  been  sustained  to  a 
plea  in  abatement,  does  not  thereby  waive  his  rights  under  the  plea  in  abatement,  but  may 
assign  for  error  the  decision  of  the  "Court  sustaining  the  demurrer.      Weld  v.  Hubbard,  573 

See  Pleading,  4,  5. 

ACKNOWLEDGMENT. 

1.  A  certificate  of  acknowledgment  of  a  deed,  by  a  feme  covert,  will  be  held  sufficient  to  con- 
vey her  title  and  interest  in  a  lot  of  which  she  was  the  owner  in  fee ;  which  shows  Ihat  the 
requirements  of  the  statute  have  been  substantially  complied  with.  {Totiam  Curiam.) 
Hughes  v.  Lane,  123 

2.  But  this  is  not  to  be  understood  as  sanctioning  a  departure,  in  any  essential  particular 
from  the  requirements  of  the  law,  inasmuch  as  a  married  woman  can  only  be  divested  of  her 
real  estate  in  the  mode  and  manner  which  the  legislature  has  prescribed.  Ibid,. 

3.  The  words  "does  not  wish  to  retract,"  are  uo  part  of  the  acknowledgment ;  but  they  are 
inserted  in  Ihe  statute,  toafl'ord  a  married  woman  an  opportunity  to  avoid  a  deed  convey- 
ing away  her  real  estate,  which  she  has  voluntarily  executed,  if,  at  the  time  the  officer  takes 
the  acknowledgment,  she  thinks  proper  to  retract  what  she  has  done.  Ibid. 

4.  The  law  of  18i9  did  not  confer  upon  a  notary  public  authority  to  take  and  certify  the  ac- 
knowledgment or  proof  of  a  deed.     Oioteau.  v.  Jones,  300 

5.  A  certificate  of  acknowledgment  made  by  a  commissioner  of  another  state,  need  not  be 
under  seal.  A  certificate  of  acknowledgment,  if  in  other  respects  sufficient,  will  not  be  vi- 
tiated for  want  of  a  date.    Irving  v.  Brownell,  402 

AFFIDAVIT. 

Affidavits  cannot  be  used  to  qualify  or  contradict  the  positive  statements  of  a  record.  Swartz 
v.  Barnes,  89 

AGENT    AND    ATTORNEY. 

1.  The  presumption  in  the  Supreme  Court  is,  that  the  clerk  of  the  circuit  was  satisfied  of  the 
right  of  the  attorney  to  use  the  name  of  the  appellant,  to  an  appeal  bond,  before  he  accept- 
ed such  bond.    Sullivan  v.  DolUns,  10 

2.  The  authority  of  an  attorney  to  execute  an  appeal  bond,  will  only  be  inquired  into  when 
it  is  questioned  by  affidavit.  Ibid. 

3.  An  agent  appointed  for  a  special  purpose,  cannot  go  beyond  the  scope  of  such  appointment 
and  bind  his  principal  ;  nor  can  he  act  after  such  employment  ceases,  by  his  having  com- 
pleted the  btisiness,  to  transact  which  he  was  constitttted  an  agent.  Bvit  within  the  scope 
of  such  employment,  and  until  the  power  conferred  is  exhausted,  or  revoked,  the  agent  can 
bind  the  principal,  to  the  same  extent  that  the  principal  can  bind  himself.  Denman  v. 
Bloomer,  171 
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4.  An  agent,  to  execute  a  valid  appeal  bond,  must  be  authorized  by  a  power  under  seal ;  but 
if  he  execute  a  bond  for  his  principal,  without  being  authorized  by  a  power  under  seal,  a 
subsequent  ratification  of  the  bond  by  the  pi-incipal,  under  seal,  will  cure  the  defect. 
Bragg  v.  Fensenden,  544 

5.  If  iwo  agents  are  appointed  by  separate  instruments,  with  equal  authority  to  act  for  the 
principal  the  right  is  not  exclusive  in  either,  but  is  equivalent  in  both,  and  any  act  done 
by  either,  within  tlie  scope  of  his  autiiority,  will,  conclude  the  other.  Cushnian  v.  Glo- 
ver, COO 

6.  A  second  power  to  one  of  two  agents,  unless  such  intention  is  expressed  in  the  subsequent 
power,  does  not  take  away  the  authority  of  the  other.  And  where  one  disposed  of  a  pro- 
missory note,  the  property  of  liis  principal,  the  other  was  precluded  from  making  any  dif- 
ferent disposition  thereof.  And  the  agent  having  the  note  in  his  possession,  was  bound  to 
relinquish  it  to  the  person  who  purchased  from  tlie  other  agent.  Ibid. 

AMENDMENT. 

1.  Circuit  Courts  have  authority  to  allow  amendments  to  their  records,  during  the  term  at 
which  a  judgment  is  rendered,  without  notice;  and  they  may  allow  amendments  in  matters 
of  form,  at  a  stxbsequent  term,  if  notice,  actual  or  constructive,  has  been  given  to  the  op- 
posite party.     O'Vuiiner  y.  Mullen,  57 

2.  An  amendment  of  a  judgment,  at  a  term  subsequent  to  that  at  which  it  was  rendered, 
without  notice  to  the  opposite  party,  will  not  avail  the  party  making  the  amendment 
O'Conner  v.  Boyd,  116. 

3.  It  is  a  general  rule  that  Courts  will  not  allow  amendments  which  change  the  parties  to  the 
action,  itnless  there  is  something  in  the  record  to  amend  by.  This  is  more  especially 
the  rule  in  relation  to  amendments  changing  the  plaintifls  in  the  action.    Lake  v.  Morse, 
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ADMINISTRATOR.    ADMINISTRATION. 

1.  A  judgment  rendered  in  the  Courts  of  a  sister  state,  against  an  administrator  deriving  his 
authority  under  and  by  force  of  the  lava's  of  this  state,"  who  vohtntarily  entered  his  appear- 
ance to  the  action  in  which  such  jud^'inent  was  pronottnced,  cannot  be  enforced  in  our 
courts  against  the  estate  represented  by  such  administrator.    Judy  v.  Kellcy,  211 

2.  A  judgment  rendered  under  such  circumstances  is  a  nullity  here,  and  the  creditor  must  re- 
sort to  his  action  on  the  original  contract.  Ibid. 

3.  A  grant  of  administration  in  one  country,  confers  on  an  administrator  no  title  to  the  pro- 
perty of  the  intestate  situate  in  another  country.  He  has  no  authority  over,  nor  is  he  re- 
sponsible for,  any  efl'ects  of  the  estate  that  may  be  beyond  the  jurisdiction  appointing 
him.  Ibid. 

4.  Sitch  administrator,  in  his  official  capacity,  can  neither  sue  nor  be  sued  out  of  the  country 
from  which  he  derives  his  authority,  and  to  which  he  is  alone  amenable.  If  he  wishes  to 
reach  property  or  collect  debts,  belonging  to  the  estate  in  a  foreign  country,  he  must  there 
obtain  letters  of  administration,  and  give  stich  security,  and  become  subject  to  such  regula- 
tions as  it  laws  may  prescribe.  Ibid. 

5.  A  plea  to  an  action  brottght  against  an  administrator,  on  a  debt  due  by  his  intestate,  that 
such  demand  was  not  exhibited  against  said  estate,  within  two  years  after  the  grant  of  ad- 
ministration, is  a  good  defence,  tf  the  debt  was  exhibited  within  the  two  years,  or  if  the 
plaintiff  labored  under  any  of  the  disabilities  mentioned  in  the  statute,  the  plaintiff  should 
set  forth  the  facts  in  a  special  replication.  Ibid. 

6.  Where  the  plaintiff  has  failed  to  exhibit  his  demand  against  the  estate,  within  the  two 
years  limited  by  the  statute,  he  is,  nevcrlheless,  entitled  to  a  judgment  against  the  adminis- 
trator for  the  amount  fotind  to  be  due  him,  to  be  satisfied  out  of  such  assets  as  may  there- 
after be  discovered,  and  which  have  not  been  inventoried  or  accounted  for  by  the  adminis- 
trator. Ibid. 

,7.  In  this  state  a  plea  of  jj/ene  administravit  is  no  answer  to  an  action  brought  against  an 
administrator  upon  a  debt  due  by  his  intestate.  Ibid. 

8.  A  judgment  in  this  stale  against  an  administrator,  is  not  an  admission  of  assets  sufHcient 
to  satisfy  the  debt;  its  only  efiect  is  to  establish  a  debt  against  the  estate,  to  be  paid  in  due 
course  of  administralion.  Ibid. 

9.  The  creditor  is  not  entitled  to  execution  on  his  judgment  against  the  administrator,  or  the 
property  of  the  intestate.  "  Ibid. 

10.  An  administrator  cannot  avoid  a  volttntary  deed  of  his  intestate,  nor  can  he  take  advan- 
tage of  a  fraudulent  conveyance  made  by  his  intestate.  But  where  A  executed  and  deliv- 
ered to  his  two  sons,  B  and  C,  a  voluutary  deed  of  lands,  himself  being  indebted  at  the  time, 
which  deed  was  not  recorded  so  as  to  be  notice  to  creditors  and  bona  fide  purchasers,  and 
afterwards,  on  the  death  of  A,  liis  adminisirator,  who  held  the  title  papers  to  said  land,  and 
the  public  records  showing  that  A  died  seized  of  Ihe  premises,  applied  to  the  Circuit  Court 
for  an  order  to  ssell  said  lands,  in  accordance  with  the  stattite,  which  order  was  granted,  and 
said  lands  were  sold  itnder  said  order — the  said  B  and  C  having  been  raade  parlies  to  the 
said  suit,  and  interposed  no  defence  or  claim  to  said  lands  :  Held  that  creditors  and  pur- 
chasers had  the  right  to  conclude,  and  to  act  on  the  conclusitm,  that  the  said  hinds  belong- 
ed to  the  intestate  at  the  time  of  his  death,  and  tliat  B  and  C  had  no  other  interest  therein 
than  as  heirs  at  law  of  their  father;  that  the  purchasers  at  such  sale  of  the  administrator 
succeeded  to  all  of  the  rights  of  the  creditor,  in  fraud  of  whom  the  voluntary  conveyance 
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was  made ;  and  that  they  are  intitled  to  the  benefit  of  the  statute  of  frauds  equally  as  the 
creditor  himself.    Chateau  v.  Jones,  300 

11.  Our  statutes  relative  to  the  recording  of  deeds,  &c.,  applies  equally  to  administrators' 
deeds  as  to  other  conveyances;  and  vehere,  as  in  this  case,  the  contest  is  between  a  purcha- 
ser succeeding  to  the  rights  of  the  creditors  of  the  fraudulent  grantor  and  bona  fide  pur- 
chasers from  the  fraudulent  grantees,  the  parties  are  equally  meritorious  and  innocent,  but 
the  law  wisely  favors  the  most  vigilant,  and  he  who  first  places  his  title  on  record  must 
prevail.  Ibid. 

12.  Where  a  Court  of  Probate  of  one  county  has  acquired  full  jurisdiction  of  an  estate,  it 
retains  that  jurisdiction  until  the  estate  shall  be  fully  administered.    People  v.  White,  341. 

13.  Creditors  who  do  not  labor  under  any  of  the  disabilities  named  in  the  saving  clause  of 
the  lloth  section  of  the  109th  chapter  of  Revised  Statutes,  and  who  fail  to  exhibit  their 
claims  within  two  years  after  the  grant  of  letters  of  administration,  are  precluded  from  all 
participation  in  the  estate  inventoried  or  accounted  for  during  that  period.  Ibid. 

14.  The  time  within  which  claims  must  be  presented  against  an  estate,  is  to  be  computed  from 
the  date  of  the  letters  of  administration,  and  not  from  the  date  of  the  notice  requiring 
creditors  to  exhibit  them.  Ibid. 

15.  It  is  a  Buflicient  exhibition  of  a  claim  against  an  estate,  to  file  the  same,  or  a  copy  there- 
of, with  the  Probate  Court.  Ibid. 

16.  Should  a  surviving  partner  be  guilty  of  laches  or  bad  faith,  the  administrator  of  the  de- 
ceased partner  may  interfere  by  bill  in  equity.  Ibid. 

17.  A  suit  in  equity  by  a  single  creditor,  to  enforce  the  collection  of  a  demand  against  an  es- 
tate, while  the  administrafion  of  the  estate  is  progressing  and  undetermined,  and  under 
which  a  decree  was  made  for  the  sale  of  real  estate  of  which  the  intestate  died  seized,  and 
on  which  the  creditor  had  not  a  lien,  is  nnjustifiable.    Armstrong  v.  Cooper,  560 

18.  The  demands  against  an  estate  are  to  be  ascertained,  and  the  proceeds  of  the  property  dis- 
tributed p'V  rata'among  all  the  creditors  entitled  to  participation  therein,  in  proportion  to 
their  respective  demands.  Ibid. 

19.  One  creditor  cannot,  by  commencing  a  suit  in  equity— if  equity  will  take  jurisdiction,  to 
recover  a  particular  demand,  where  there  are  no  impediments  in  the  way  of  a  recovery  at 
law — obtain  an  advantage  over  other  creditors.  Ibid. 

20.  If  equity  will  take  jurisdiction,  the  proper  decree,  after  ascertaining  the  indebtedness, 
would  be  to  direct  that  the  debt  should  be  paid  in  the  due  course  of  administration.       Ibid. 

See  GnARDiAN  and  Wast). 

APPEAL.    APPEAL  BOND. 

1.  The  presumption  in  the  Supreme  Court  is,  that  the  clerk  of  the  Circuit  Court  was  satisfied 
of  the  right  of  the  attorney  to  use  the  name  of  the  appellant,  to  an  appeal  bond,  before  he 
accepted  such  bond,    Sullivan  v.  DoUins,  16 

2.  The  authority  of  an  attorney  to  execute  an  appeal  bond,  will  only  be  inquired  into  when 
questioned  by  affidavit.  Ibid. 

3.  To  justify  an  appeal  on  the  ground  that  the  judgment  relates  to  a  freehold,  the  ri^ht  of  the 
freehold  must  have  been  directly  the  subject  of  the  action,  not  incidentally  or  collaterally; 
and  the   judgment  must  be   conclusive  of  the  right  until  it  is  reversed.    Rose  w .  Choteau, 

11)7 

4.  In  an  action  upon  an  appeal  bond,  the  copy  of  a  final  order  of  the  Supreme  Court,  showing 
that  a  judgment  had  been  affirmed,  on  the  day  alleged  in  the  declaration,  between  the 
same  parties,  and  from  the  same  county,  is  sufficient  to  justify  the  inference  that  the  judg- 
ment appealed  from  was  affirmed.    Pearl  v.  Wellvia-ns,  352 

5.  If  the  judgment  read  in  evidence,  and  that  referred  to  in  the  bond,  agree  in  the  total 
amount  of  the  recovery,  the  omission  to  state  in  the  bond  how  much  of  the  judgment  was 
in  debt,  and  how  much  in  damages,  does  not  constitute  a  material  variance.  Ibid. 

6.  In  an  action  upon  an  appeal  bond,  from  the  judgment  of  a  justice  of  the  peace,  the  defen- 
dant pleaded  that  there  was  no  such  judgment  as  was  recited  in  the  condition  of  the  bond. 
Held  that  he  was  estopped  from  making  such  defence.    Smith  v.  Whitaker,  417 

7.  The  direction  to  justices  in  the  statute,  where  an  appeal  is  prayed,  to  take  a  bond  in 
double  the  amount  of  the  judgment  and  costs,  is  not  imperative;  and  a  bond,  the  penalty 
of  which  was  more  than  double  the  amount  of  the  judgment,  is  valid.  And  even  though 
the  statute  is  imperative,  a  bond  which  varied  from  it  in  that  particular  would  still  be  2:o6d 
as  a  voluntary  obligation.  Ibid. 

8.  Where  an  appeal  has  not  been  filed  in  this  court,  within  the  first  three  days  of  the  term. 
The  statute  is  peremptory  that  damages  must  be  allowed.    Anonymous,  487 

9.  The  perfection  of  an  appeal  suspends  all  proceedings  under  the  judgment.  Ambrose  y. 
Weed,  488 

10.  On  an  appeal  from  a  justice  of  the  peace,  the  Circuit  Court  is  to  hear  the  case  on  its  merits, 
unless  it  shall  appear  from  the  evidence  that  the  justice  had  ijo  jurisdiction  over  the  sub- 
ject matter  of  the  action.    Ballard  v.  McCarty,  501 

11.  An  appeal  from  the  decision  of  a  justice  of  the  peace  should  not  be  dismissed,  until  it  ap- 
pears from  the  evidence  that  the  matter  litigated  was  without  the  jurisdiction  of  the  jus- 
tice. .  Ibid. 

12.  Where  an  appeal  has  been  improvidently  granted,  the  appellee,  by  filing  a  transcript  of 
the  record  in  this  Court,  may,  after  notice  to  the  opposite  party,  on  motion,  have  the  ap- 
peal dismissed.    Reynolds  v.  Perry,  634 
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13.  A  decree  entered  by  consent  cannot  be  appealed  from.    Armstrong  v.  Cooper,  540 

14.  Whenever  a  party  intends  to  appeal  from  the  decision  of  a  justice  of  the  peace,  and  makes 
such  an  attempt  at  the  execution  of  a  oond,  that  the  officer  authorized  to  approve  it  ac- 
cepts the  bond,  the  appellant  should  not  be  prejudiced  by  reason  of  any  informality  or  de- 
ficiency in  the  bond.    Bragg  v.  Fessenden,  544 

15.  An  agent,  to  execute  a  valid  appeal  bond,  must  be  authorized  by  a  power  under  seal ;  but  if 
he  execute  a  bond  for  his  principal,  without  being  authorized  by  a  power  under  seal,  a 
subsequent  ratification  of  the  bond  by  the  principal,  under  seal,  will  cure  the  defect.    Ibid. 

16.  To  execute  an  instrument  under  seal,  the  agent,  to  do  so,  must  be  authorized  by  a  power 
under  seal.  Ibid. 

17.  An  appeal  can  be  prosecuted  from  a  judgment  which  ralates  to  a  freehold,  although  the 
act  under  which  the  judgment  may  have  been  rendered,  is  silent  in  regard  to  the  right  to 
appeal.    Morris  t.  City  of  Chicago,  650 

ASSIGNMENT. 

1.  An  assignment  by  an  insolvent  debtor  is  illegal  and  fraudulent,  which  requires  creditors 
who  shall  become  parties  and  share  in  its  proceeds  to  receive  their  dividends  in  full  satis- 
faction of  their  demands  against  the  assignor.    ConkUnq  v.  Carsjn,  503 

2.  Such  an  aseignment  is  not  absolutely  void,  but  is  voidable  by  the  creditors  of  the  assignor, 
but  as  between  the  parties  it  is  valid  and  operative ;  the  title  to  the  property  passed  there- 
by to  the  assignee;  and  a  sale  by  him  to  a  feona^ide purchaser, before  tne  creditors  had  taken 
steps  to  defeat  the  assignment,  would  be  valid.  Ibid. 

3.  The  deed  of  assignment  being  voidable  only  at  the  instance  of  judgment  creditors  of  the 
assignor,  may  be  made  good  by  matter  ex  post /acto.  And  when  an  assignment  is  so  modi- 
fled  and  changed  as  to  divest  it  of  its  objectionable  features,  by  the  consent  of  all  the  parties 
thereto,  prior  to  the  time  that  any  of  the  creditors  are  in  a  position  to  attack  the  original 
assignment,  it  must  stand,  and  the  rights  of  the  creditors  must  be  governed  by  it.  Ibid. 

4.  A  clause  which  provides  that  any  surplus  remaining,  after  the  claims  of  the  creditors,  par- 
ties to  the  assignment,  have  been  satisfied,  shall  be  paid  over  to  the  assignor,  does  not  inval- 
idate the  assignment.  Ibid. 

ASSAULT  AND  BATTERY. 

1.  A  plaintiff  may,  under  the  replication  of  de  injuria,  to  the  plea  of  son  assault  demesne. 
without  a  special  replication  or  a  new  assignment,  show  that  the  defendant's  battery  was 
excessive.    Ayres  v  Kelley,  17 

2.  The  replication  de  injuria  is  a  general  traverse  of  the  whole  plea,  and  under  it  the  plainiiffis 
at  liberty  to  adduce  any  proof  that  tends  to  disprove  any  of  the  facis  alleged  in  the  plea.  Ibid. 

3.  Courts  will  not  lend  their  aid  to  enforce  a  contract,  emereu  imo  with  a  view  of  canviugiuto 
eflect  anything  that  is  prohibited  by  law.  Bui  an  agreement  which  provides  thai  if  cer- 
tain conditions  are  not  complied  with  by  one  of  the  parties,  ibau  the  other  would  have  the 
right  to  enter  and  take  possession  of  certain  premises,  ant;  should  not  be  regai'ded  as  a 
trespasser,  nor  his  entry  as  anywise  unlawful,  iu  case  foice  should  be  necessary  to  obtain 
the  possession,  is  not  an  agreement  to  do  an  uulawl'ui  act.    Ambrose  v.  Root,  497 

4.  If  greater  force  was  used  than  was  necessary,  in  taking  such  possession,  the  party  oflended 
against  should  reply  the  excess,  or  give  evidence  thereof,  under  the  general  replication  of 
de  injuria.  Ibid. 

5.  A  party  acting  under  such  an  agreement  would  still  be  liable  criminally,  for  a  breach  of 
the  peace.  Ibid. 

ARBITRATION.    AWARD. 

1.  A  general  submission  to  arbitrators  of  all  demands  existing  between  the  parties,  includes 
every  thing  respecting  the  lands  of  both  parties,  which  is  the  subject  of  variance.  Mer- 
ritt  V.  Merritt,  565 

2.  On  a  submission  of  all  matters  in  difference,  the  arbitrators  may  consider  and  determine  all 
questions  affecting  the  civil  rights  of  the  parties.  Ibid. 

3.  In  the  construction  of  an  award,  no  intendment  will  be  indulged  to  overturn  it ;  on  the  con- 
trary, every  reasonable  intendment  will  be  allowed,  for  the  purpose  of  sustaining  it.    Ibid. 

4.  An  erroneous  decision  by  arbitrators  will  not  vitiaie  , their  award.  If  the  arbitrators  have 
acted  in  good  faith,  the  award  is  conclusive  upon  the  parties,  and  cannot  be  avoided  by 
showing  that  they  erred  in  judgment  respecting  the  law  or  the  facts  of  the  case ;  in  the 
absence  of  fraud,  misconduct  or  partiality,  the  award  will  be  conclusive.  Ibid. 

5.  If  an  award  creates  a  new  obligation,  the  party  must  pursue  his  remedy  upon  it ;  he  can- 
not resort  to  his  original  cause  of  action.  Ibid. 

AUDITOR.     AUDITOR'S  DEED. 

1.  An  Auditor's  deed,  upon  a  sale  for  taxes,  under  the  law  of  1837,  will  not  show  a  complete 
title  without  proof  that  the  prerequsites  of  the  law  have  been  complied  with.  Irving  v. 
Brownell,  402 

2.  An  Auditor's  deed  is  a  title  deducible  of  record,  under  the  law  of  1835,  and  is  suflBcient  to 
protect  a  party  who  can  connect  himself  with  it,  and  show  that  he  has  been  possessed  of 
the  premises  by  actual  residence,  under  such  title,  for  seven  years.  Ibid. 


INDEX.  683 


3.  It  was  the  duty  of  the  Auditor  to  keep  books  for  the  listing  of  the  lands,  and  to  preserve 
the  listing  of  the  lands,  and  the  verification  of  the  same  by  the  parties;  and  if  he  omitted 
to  do  so,  it  do»s  not  relieve  a  party  asserting  a  tax  title  from  the  necessity  ot  proving  the 
listing  of  the  land,  by  the  best  evidence  of  which  the  nature  of  the  case  is  susceptible. 
Graves  v.  Bruen,  431 

4.  If  a  party  rebuts  the  presumption  arising  from  the  Auditor's  deed,  that  land  sold  for  taxes 
has  been  duly  listed,  the  party  claiming  under  such  deed  must  prove,  aflSrmatively,  that 
the  revenue  laws  in  relation  to  the  listing  of  land  for  taxation  have  been  complied  with. 
Tihhetts  v.  Job,  453 

AUCTION. 

1.  Where  sales  are  made  upon  secret  bids*(candlestick  biddings),  or  sealed  proposals,  as  well 
as  in  sales  by  open  bids,  any  thing  which  prevents  fair  competition,  or  tends  to  give  one  par- 
ty an  unfair  advantage  over  another,  will  be  discountenanced.     Webster  v.  French,  254 

2.  The  law  requires  good  faith  and  fair  dealing,  as  well  m  cases  of  sale  by  sealed  proposals, 
as  by  open  bids.  In  both  cases,  effects  and  consequences  are  to  be  considered,  m  determ- 
ining what  fair  dealing  and  the  true  intent  of  the  transactions  require.  Ibid. 

ATTACHMENT. 

1.  A  recorded  deed  will  take  priority  of  an  attachment,  levied  before  the  deed  was  recorded, 
if  a  notice  of  the  levy  of  the  attachment  was  not  filed  with  the  recorder.  Qatxj  v.  Pitman,  20 

2.  The  Court  will  not  presume  that  the  sherifiF  had  performed  his  duty,  by  fllmg  the  proper 
certificate  of  an  attachment  with  the  recorder.    That  is  a  lact  to  be  proved.  Ibid. 

3.  To  entitle  a  party  in  a  "  civil  action"  to  a  pro  rata  distribution,  under  the  26th  section  of 
chapter  9,  of  the  Revised  Statutes,  of  the  proceeds  of  property  attached,  such  party  must 
obtain  judgment  at  the  term  to  which  the  attachments  are  returned.    Sucker  v.  Fuller, 

223 

4.  If  the  civil  action,  commenced  at  the  same  term  of  Court  as  the  attachments,  should  for 
any  cause,  be  continued,  although  without  the  fault  or  consent  of  the  plaintiff  in  such  ac- 
tion, he  would  thereby  lose  the  right  to  share  with  the  attaching  creditors,  in  the  proceeds 
of  the  attached  property;  and  this,  though  the  attachments  should  also  be  continued, 
and  judgments  should  eventually  be  entered  in  all  the  causes,  at  the  same  term  of  the 
Court.  Ibid. 

5.  The  benefit  of  the  attachment  act  is  not  confined  to  any  particular  form  of  action.  It  is 
applicable  to  actions  of  account;  and  joint  tenants,  tenants  in  common,  and  co-parceners 
may  enforce  rights  under  it.    Humphreys  v.  Matthews,  471 

6.  The  word  "property  "embraces  money,  debts,  and  choses  in  action,  of  every  kind,  as 
well  as  things  that  are  visible  or  tangible.    Stahl  v.  Webster,  611 

7.  The  twenty-sixth  section  of  the  attachment  act,  contemplates  not  only  that  the  avails  of  the 
property  attached,  when  converted  into  money,  but,  also,  that  a  debt  due  from  a  garnishee 
18  liable  to  be  apportioned  among  the  attaching  and  judgment  creditors,  specified  in  that 
section.  Ibid. 

8.  The  proper  practice  is,  to  enter  a  judgment  against  the  garnishee,  in  favor  of  the  defendant 
in  the  attachment,  for  the  benefit  of  such  attaching  and  judgment  creditors  as  are  entitled 
to  share  in  its  proceeds.  If  the  judgment  exceeds  what  is  due  the  attaching  and  judgment 
creditors,  the  excess  will  be  for  the  benefit  of  the  defendant  in  the  attachment.  Ibid. 

BAIL  BOND.    BOND. 

1.  A  guardian  was  ordered  by  the  Probate  Court  to  give  supplemental  security  on  his  bond, 
already  executed.  Ammons  signed  and  sealed  said  bond  as  such  security.  Held,  that 
Ammons  became  liable  as  an  original  obligor.    Ammons  v.  The  People,  6 

2.  In  an  action  upon  a  bail  bond,  where  the  defendant  makes  default,  the  clerk  does  not  assess 
the  debt.  The  default  admits  the  debt,  which  is  the  penalty  of  the  bond.  The  assessment 
is  of  the  damages,  occasioned  by  the  breach  of  the  condition,  which  will  be  the  amount  of 
the  recovery  in  the  suit  in  which  the  bond  was  given.    O'Connor  v.  Boyd,  116 

3.  Where  the  name  of  an  obligee  is  stricken  from  a  bond,  and  another  name  is  inserted  in  its 
stead,  it  becomes  a  new  agreement.    Condrey  v.  West,  146 

4.  In  an  action  on  a  bond,  the  jury  must  find  as  well  the  amount  of  the  debt  as  the  damages, 
and  the  proper  judgment  is,  that  the  plaintiff  recover  the  amount  of  debt  found,  to  be  dis- 
charged by  the  payment  of  the  damages  and  costs.    Austin  v.  The  People.  452 

BANKRUPT  ACT. 

1.  If  an  action  is  brought  in  the  name  of  the  payee,  upon  a  note  given  to  a  party  who  has  been 
declared  a  bankrupt,  under  the  law  of  Congress,  of  1841,  even  though  brought  for  the  use 
of  another,  it  will  be  defeated,  if  the  note  was  given  anterior  to  the  filing  of  his  petition 
for  a  discharge.    Griswold  v.  McMillan,  590 

2.  Upon  an  affidavit  for  a  continuance  of  the  cause,  owing  to  the  absence  of  the  record  of  the 
proceedings  in  bankruptcy,  it  will  be  presumed  that  the  record  was  suflScient,  if  the  affida- 
vit states  that  it  was  properly  certified.  Ibid. 
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BANK  NOTES. 

1.  Bank  notes  being  negotiable  by  delivery  merely,  are  not  within  the  operation  of  our  stat- 
ute, and  need  not  be  endorsed,  to  enable  the  holder  of  them  to  maintain  an  action  on  them. 
The  possession  of  such  notes  is  evidence  of  ownership,  unless  it  be  shown  that  the  holder 
obtained  such  possession  nzata^de.     New  Hope  Delaware  Bridge   Company  \.  Perry,  467 

2.  A  plea  to  an  action  brought  against  a  bank,  to  recover  the  amount  of  notes  issued  by  it, 
which  recites  a  contract  between  the  bank  and  A  and  B,  by  the  terms  of  which  the  bank, 
on  the  security  of  an  assignment  of  8ao,OOU  of  its  stock, loaned  $60,000  in  its  notes,  to 
A  and  B,  for  one  year,  who  agree  to  make  such  use  of  the  notes  as  would  best  prevent  their 
return  to  the  bank  for  redemption,  and  to  provide  funds  for  such  of  them  as  should  be  pre- 
sented to  the  bank  for  payment,  &c.,  and  avers  that  the  notes  sued  on  were  delivered  to  A 
and  B,  in  pursuance  of  such  contract,  were  fraudulently  delivered  by  them  to  the  plaintiff's, 
to  be  put  in  suit  for  the  benefit  of  A  and  B,  does  not  constitute  a  bar  to  a  recovery  on  the 
notes.  Ibid. 

3.  In  an  action  against  the  maker  of  a  bank  note,  made  payable  on  demand,  at  the  office  of 
the  bank,  it  is  not  necessary  to  aver  and  prove  a  demand  at  such  place.  The  readiness 
to  pay  at  the  time  and  place,  may  be  pleaded  in  bar  of  damages  and  costs.  Ibid. 

BILL  OF  EXCEPTIONS. 

1.  Where  a  motion  for  a  new  trial  was  made  in  the  Court  below  and  overruled,  the  evidence 
embodied  in  a  bill  of  exceptions,  but  no  allusion  made  in  the  bill  to  the  motion  or  decision 
of  the  Court  thereon,  the  decision  of  the  Circuit  Court,  in  overruling  the  motion,  will  not 
be  reviewed  by  this  Court.    Dickhutt  v.  Durrell,  72 

2.  Where  a  bill  of  exceptions  was  signed  and  filed  several  days  after  the  trial  took  place,  em- 
bracing the  evidence  and  instructions  of  the  Court,  and  concluding,  "  To  all  of  which  said 
defendant  excepts,"  no  error  predicated  upon  such  bill  can  be  noticed  by  this  Court.      Jbid. 

3.  A  party,  to  avail  himself  of  an  exception  to  a  decision  of  the  Circuit  Court,  must  take 
the  exception  at  the  time  the  decision  is  made;  and  the  bill  of  exceptions  must  affirma- 
tively show  that  it  was  taken  at  that  time.  Ibid. 

4.  This  Court  will  not  presume  that  an  exception  was  taken  at  the  proper  time,  merely  because 
the  Judge  who  tried  the  cause  has  signed  a  bill  of  exceptions,  when  the  bill  does  not  show 
upon  its  face  at  what  time  the  exceptions  were,  in  fact,  tal^en.  Ibid. 

5.  'I  his  Court  will  not  look  into  affidavits  in  relation  to  the  conduct  of  jurors,  or  examine  the 
instructions  given  and  refused,  merely  because  the  clerk  has  copied  them  into  the  trans- 
script.    They  should  be  incorporated  in  the  bill  of  exceptions.    Mann  v.  Miissell,  586 

6.  If  a  party  to  the  suit  is  sworn,  he  is  bound  to  testify  fairly  and  fully,  so  far  as  he  may  be 
interrogated.  If  he  manifests  a  disposition  to  conceal  or  withhold  the  truth,  does  not  give 
explicit  answers,  or  deprives  the  party  calling  him  of  the  benefit  of  the  facts  within  his 
knowledge,  the  Court  may  hold  that  he  refuses  to  testify,  and  allow  the  other  party  to  be- 
come a  witness.  In  such  a  case,  the  bill  of  exceptions  should  state  this  as  the  reason  for 
permitting  the  other  party  to  become  a  witness,  or  set  forth  all  the  facts,  so  that  this  Court 
may  determine  whether  the  decision  of  the  Circuit  Court  was  correct.  Pickering  v.  Mis- 
ner,  697 

BOATS  AND  VESSELS. 

1.  The  tenth  chapter  of  the  Revised  Statutes  creates  a  lien  in  favor  of  those  engaged  in  run- 
ning and  managing  a  vessel,  and  those  furnishing  her  with  materials  or  supplies  ;  which 
attaches  the  moment  the  liability  is  incurred.  The  lien,  however,  cannot  be  asserted  to  the 
prejudice  of  creditors,  incumbrancers  or  purchasers,  unless  the  remedy  is  pursued  within 
three  months  after  the  cause  of  action  accrues.  To  this  extent,  the  maratime  law  is  extended 
over  domestic  vessels.     Germain  v.  Steam  Tug  Indiana,  •  535 

2.  The  claims  of  seamen  are  superior  to  those  of  material-men,  and  are  to  be  first  paid.    Ibid. 

3.  Our  statute  adopts  the  maritime  law,  in  the  creation  of  a  lien  in  favor  of  mariners  and 
material-men,  but  has  provided  a  different  remedy  for  the  enforcement  of  such  lien,  which, 
although  in  some  respects  a  proceeding  in  rem.  has  no  such  conclusive  effect  as  an  admi- 
ralty decree.  Ibid. 

4.  The  sale  of  a  vessel,  under  a  judgment  in  attachment,  Obtained  by  a  seaman  or  material- 
man, does  not  divest  any  liens  of  a  superior  degree,  nor  any  antecedent  liens  of  the  same 
degree.  Ibid. 

5.  A  lien  once  acquired  continues  in  full  force  for  three  months,  unaffected  by  any  proceed- 
ings to  enforce  subsequent  liens,  and  the  lien-holder  is  not  chargeable  with  laches  until 
that  period  has  elapsed.  Ibid. 

See  Lien. 

BOUNDARIES. 

1.  In  construing  a  patent  from  the  United  States,  which  describes  the  land  granted  by  the 
number  of  the  section,  township  and  range.  Courts  will  look  to  the  plat  and  field  notes, 
made  and  returned  to  the  surveyor  general,  by  the  government  surveyors,  in  order  to  locate 
the  land.    McClintock  v.  Rogers,  279 

2.  The  lines  actually  run  upon  the  ground  by  the  original  surveyor  become  the  true  external 
boundaries  of  all  the  lands  sold  by  the  government,  if  they  can  be  ascertained  by  reference 
to  the  monuments  erected  upon  the  land  by  the  surveyor.  Ibid. 
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3.  The  monuments  erected  upon  the  lands  are  facts  ;  the  field  notes  and  plat  returned  by  the 
surveyor,  indicating  course,  distance  and  quantity,  are  but  description,  which  serve  to  as- 
sist in  ascertaining  those  facts.  Ibid. 

4.  Established  monuments  not  only  serveto  show  with  certainty  the  boundary  of  the  tract 
upon  which  they  are  erected,  but  may  be  resorted  to  in  connection  with  the  field  notes  and 
other  evidence,  to  fix  the  original  location  of  a  monument  or  line  which  has  become  lost  or 
obliterated  by  time,  accident  or  design.  Ibid. 

5.  The  law  cannot  satisfactorily  determine,  in  all  cases,  whether  the  course  or  distance  shall 
control,  when  they  do  not  correspond ;  this  must  be  determined  by  concurring  testimony, 
and  the  circumstance  of  each  particular  case.  The  one  that  convinces  the  judgment  most 
must  be  selected.  Ibid. 

6.  The  monuments  erected  at  the  two  extremities  of  a  township  line,  are  not  entitled  to  a 
more  controlling  influence,  in  determining  the  actual  location  of  the  intermediate  line,  than 
the  section  corners  established  along  the  line,  if  they  can  be  found.  Ibid. 

7.  Where  a  township  line  is  lost,  the  monuments  of  the  adjacent  sections  may  be  resorted  to 
for  the  purpose  of  ascertaining  where  the  lost  line  was  actually  run  by  the  original  survey- 
or. Ibid. 

8.  A  township  line  is  not  necessarily  straight  in  all  cases;  a  deflected  line,  if  established  by 
satisfactory  evidence,  will  be  adopted  by  the  court  as  the  true  line  originally  run  by  the 
government  surveyor.  Ibid. 

See  Metes  and  Bodnds. 

CESTUI  QUI  TRUST. 

When  a  decree  is  entered,  directing  che  trustee  to  convey  to  the  cestui  qui  trust,  only  a  special 
warranty  should  be  required  against  his  own  acts.    Hoare  v.  Harris,  24 

CHANCERY. 

1.  In  chancery  the  real  parties  in  interest  should  be  parties  to  the  proceeding.  Hoare  v.  Har- 
ris, 24 

2.  A  bill  to  enforce  the  rights  of  infants  should  be  filed  in  their  names  by  their  guardian  or 
next  friend.  Ibid. 

3.  Where  a  master  included  a  fee  for  |30  to  the  complainant's  solicitor,  upon  a  reference  to 
him  to  compute  the  amount  due,  upon  a  bill  taken  pro  confesso,  where  the  bill  did  not  claim 
such  fee,  it  was  decided  to  be  error.    Adams  v.  Payson,  26 

4.  Ordinarily,  an  execution  must  issue  on  a  judgment,  and  be  returned  unsatisfied,  before  a 
Court  of  Equity  will  entertain  a  bill  to  reach  real  estate,  in  which  the  judgment  debtor 
has  not  such  an  interest  as  can  be  sold  on  execution  ;  but  in  proceedings  against  intestate 
estates,  which  are  insolvent,  a  resort  to  equity  may  be  had,  without  this  preliminary  step, 
since,  by  our  statute,  an  execution  cannot  issue  upon  a  judgment  against  an  administrator. 
The  administrator  must  be  made  a  party  to  the  suit.    McDowell  v.  Cochran,  31 

5.  Where  a  demurrer  to  a  bill  in  chancery  is  sustained,  unless  leave  to  amend  is  asked,  a  dis- 
missal of  the  bill  is  the  proper  decree.  Ibid. 

6.  Where  a  bill  or  answer  is  not  pertinent,  or  unnecessarily  reflects  upon  the  opposite  party, 
such  portions  of  it  should  be  stricken  out  at  the  cost  of  the  solicitor  so  oflending.  McCon- 
nel  V.  Holohush,  61 

7.  Only  material  facts,  clearly  and  succinctly  set  forth,  should  be  stated,  either  in  a  bill  or 
answer,  and  neither  suitors  or  solicitors  should  be  allowed  to  manifest  their  personal  feel- 
ings upon  the  records  of  the  Court.  Ibid. 

8.  Because  a  Court  of  Equity  has  concurrent  jurisdiction  with  a  Court  of  law,  it  will  not, 
therefore,  take  cognizance  of  a  case  already  pending  in  a  Court  of  law,  and  oust  it  of  juris- 
diction.   Mason  v.  Piqgott,  85 

9.  As  a  j^eneral  principle,  in  all  cases  of  concurrent  jurisdiction,  the  tribunal  which  first  ob- 
tains jurisdiction  of  the  subject  matter,  must  proceed  and  finally  dispose  of  it.  A  Court  of 
Equity  will  not  take  jurisdiction  where  it  has  first  been  acquired  by  a  Court  of  law,  unless 
there  is  some  equitable  circumstance  in  the  case,  which  the  party  cannot  avail  himself  of 
at  law.  Ibid 

10.  A  voluntary  trust  will  not  be  enforced  in  a  Court  of  Equity.    Clarke  v.  Lott,  105 

11.  A  bill  of  peace,  where  the  parties  are  not  numerous,  will  not  be  sustained  to  prevent  mul- 
tiplicity of  actions  at  law,  before  the  rights  of  the  parties  have  been  settled  in  a  Court  of 
law.     Woodward  v.  Secly,  157 

12.  A  party  cannot  come  into  a  Court  of  Equity  to  enforce  his  rights  when  he  has  a  full  and 
complete  remedy  at  law.  Ibid. 

13.  A  Court  of  Equity  will  not  enforce  a  parol  license  to  overflow  the  lands  of  the  licensor, 
even  in  favor  ot  a  party  who,  instead  of  procuring  a  license  by  deed,  has  acted  in  good  faith 
upon  the  parol  license,  and  made  valuable  improvements  upon  his  own  land,  which  will  be- 
come worthless  if  the  license  is  revoked.  Ibid. 

14.  The  existence  of  such  an  easement  being  a  breach  of  the  covenant  against  incumbrances, 
may,  in  an  action  by  the  covenaator  against  the  covenantee,  upon  a  note  given  for  a  part 
of  the  purchase  money,  be  set  up  by  way  of  defence,  as  a  failure  of  consideration,  to  the  ex- 


686  mDEX. 


tent  of  the  injury  occasioned  by  such  incumbrance ;  or  the  covenantee,  in  order  to  have  the 
rights  of  all  the  parties  fully  and  finally  settled,  may  resort  to  a  Court  of  Equity,  for  the 
purpose  of  compelling  the  covenantor  to  surrender  up  the  note,  and  execute  a  deed  upon 
such  terms  as  should  be  found  to  be  just  and  equitable.    Morgan  v.  Smith,  194 

15.  It  is  a  well  settled  principle  that  the  allegations  and  proofs  must  correspond,  and  that  a 
party  will  not  be  entitled  to  relief,  although  the  evidence  may  establish  a  clear  case  in  his 
favor,  unless  there  are  averments  in  the  bill  to  support  the  case  made  by  the  bill.  Ibid. 

16.  But  a  complainant  is  not  bound  to  set  forth  his  adversary's  rights,  with  the  same  particu- 
larity as  his  own.  Where  the  extent  and  character  of  those  rights  is  more  peculiarly  with- 
in the  knowledge  of  the  adverse  party,  it  is  sufficient  for  the  complainant  to  allege  generally, 
that  the  adverse  party  has,  or  claims  to  have,  some  rights  relative  to  the  subject  matter  of  the 
controversy,  leaving  the  opposite  party  to  disclose  in  his  answer  the  nature  and  extent  of 
them.  Ibid. 

17.  It  is  no  defence  to  a  bill  alleging  a  breach  of  a  covenant  against^incumbrances,  that  the  cov- 
enantee knew  of  the  existence  of  the  incumbrance,  at  the  time  of  the  making  of  the  cove- 
nant. Ibid. 

18.  A  defendant  is  not  permitted  to  file  a  cross  bill,  where  his  rights  are  fully  disclosed  in  his 
answer,  in  response  to  the  allegations  of  the  bill,  and  may  be  fully  protected  by  the  Court, 
upon  the  hearing  of  the  original  bill.  Ibid. 

19.  Where  one  of  several  parties  defendant  to  a  bill  in  chancery  has  no  interest  in  the  sub- 
ject matter  of  litigation,  it  is  not  error  in  the  Circuit  Court  to  dismiss  the  bill  as  to  the  other 
parties.  Ibid. 

20.  Where  a  bill  in  chancery  is  filed,  setting  up  a  parol  agreement  that  the  complainant  was 
to  be  permitted  to  redeem  lands  sold  at  sheriff's  sale,  after  the  time  allowed  by  law  for  its 
redemption  should  expire,  the  Court  will  not  enforce  a  specific  performance  of  the  agree- 
ment unless  the  complainant  avers  and  proves  that  he  tendered  the  money  within  a  reason- 
able time,  and  keeps  his  tender  good.     Wright  v.  McNeely,  241 

21.  As  a  general  rule  in  chancery,  all  parties  interested  in  the  object  of  the  suit  must  be  made 
parties,  before  the  Court  will  proceed  to  a  final  determination.  This  rule  is  not  an  arbitrary 
and  inflexible  one,  but  is  adopted  as  a  matter  of  convenience,  for  promoting  the  ends  of 
justice ;  and  whenever  its  application  would  defeat  those  ends,  the  rule  itself  must  gener- 
ally give  way.     Webster  v.  trench,  254 

22.  A  Court  of  Chancery  is  not  bound  by  any  fixed  rule,  in  relation  to  the  tender  of  money. 
The  money  may  at  any  time  be  ordered  into  Court,  when  the  rights  of  a  party  require  it.  It 
is  time  enough  for  a  party  to  bring  purchase  money  into  Court  when  he  is  called  upon  to  do 
80.  Ibid. 

23.  An  injunction  should  not  be  dissolved,  and  a  bill  dismissed,  upon  the  filing  of  an  answer 
not  under  oath ;  or  without  evidence  of  the  truth  of  the  facts  alleged  in  the  answer.  Qreyv. 
McCance,  325 

24.  The  statute  which  authorizes  evidence  in  chancery  cases  to  be  given  orally,  was  only  de- 
signed to  change  the  mode  of  taking  testimony,  and  not  to  dispense  with  the  necessity  of 
having  the  evidence  in  the  record.     White  v.  Morrison,  361 

85.  When  this  statute  is  acted  on,  the  testimony  of  the  witnesses,  or  the  facts  proved  by 
them,  ought  still  to  appear  in  the  record.  Ibid. 

26.  The  evidence,  or  the  facts  proved  by  it,  may  be  stated  in  the  decree,  in  a  bill  of  excep- 
tions, in  a  certificate  of  the  Judge,  or  in  a  master's  report.  It  is  the  duty  of  the  Circuit 
Court  to  see  that  the  evidence  is  incorporated  into  the  record  in  some  one  of  these  ways. 
It  will  not  be  presumed  that  any  other  proof  was  made,  under  this  statute,  than  what  thus 
appears  in  the  record.  Ibid. 

27.  A  general  reference  to  exhibits  in  a  decree,  must  be  understood  as  including  only  those 
appearing  in  the  record.  Ibid. 

28.  A  complainant  cannot  allege  one  case  in  his  bill  and  make  proof  of  a  difierent  one.  His 
allegations  and  proofs  must  correspond.  Ibid. 

29.  Special  replications  in  chancery  are  now  disused.  A  general  replication  only  puts  in  issue 
the  truth  and  sufficiency  of  the  matters  stated  in  the  bill  and  answer.  A  party  may,  in  an 
original  bill,  anticipate  a  defence,  and  allege  any  matter  necessary  to  explain  or  avoid  it; 
or,  omitting  to  do  so,  on  the  coming  in  of  the  answer,  he  may  introduce  the  new  matter 
into  the  case  by  an  amendment  of  the  bill.  Ibid. 

30.  A  person  who  claims  under  a  title  paramount,  or  prior  to  that  sought  to  be  enforced  by  a 
bill  in  chancery,  and  whose  interests  and  title  are  not  afiected  by  the  relief  prayed  for,  need 
not  be  made  a  party  to  such  bill.    Frye  v.  Bank  of  Illinois,  367 

31.  All  persons  to  be  affected  by  a  decree  in  chancery  should  be  made  parties  to  the  proceed- 
ing.    Skiles  V.  Switzer,  533 

32.  A  decree  entered  by  consent  cannot  be  appealed  from ;  nor  can  error  properly  be  assigned 
upon  it.  A  rehearing  in  such  a  case  will  not  be  allowed;  nor  can  the  decree  be  set  aside 
by  a  bill  of  review     Armstrong  v.  Cooper,  540 

83.  A  suit  in  equity,  by  a  single  creditor,  to  enforce  the  coUestion  of  a  demand  against  an  es- 
tate, while  the  administration  of  the  estate  is  progressing  and  undetermined,  and  under 
which  a  decree  was  made  for  the  sale  of  real  estate  of  which  the  intestate  died  seized, and 
on  which  the  creditor  had  not  a  lien,  is  unjustifiable.    Armstrong  v.  Cooper,  560 

34.  One  creditor  cannot,  by  commencing  a  suit  in  equity — if  equity  will  take  jurisdiction,  to 
recover  a  particular  demand,  where  there  are  no  impediments  in  the  way  of  a  recovery  at 
aw — obtain  an  advantage  over  other  creditors.  Jbid. 
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35.  If  equity  will  take  jurisdiction,  the  proper  decree,  after  ascertaining  the  indebtedness, 
would  be  to  direct  that  the  debt  should  be  paid  in  the  due  course  of  administration.     Ibid. 

36.  The  Legislature  in  1837,  authorized  the  canal  commissioners  to  construct  a  eanal  basin  at 
the  confluence  of  the  two  branches  of  the  Chicago  river,  and  directed  them  to  appropriate 
block  fourteen,  in  Chicago,  for  the  purpose,  and  to  permit  theowners  thereof  to  receive  block 
seven — the  property  of  the  canal — in  payment  at  its  appraised  value.  In  1843,  an  act  was 
passed,  granting  the  canal  and  canal  property  to  trustess,  who  were  required  to  proceed  and 
complete  the  canal,  and  sell  the  canal  lands  and  lots.  In  March,  1845,  another  act  was 
passed,  directing  the  trustees  to  proceed  forthwith  and  perfect  the  appropriation  of  block 
fourteen,  and  the  appraisal  and  exchange  of  block  seven,  as  required  by  the  act  of  1837. 
In  June,  1845,  the  canal  and  the  property  belonging  to  it,  passed  into  the  hands  of  the 
trustees.  They  refused  to  appropriate  block  fourteen,  and  advertised  block  seven  for  sale. 
Held,  that  the  owners  of  block  fourteen  could  not,  by  bill  in  equity,  compel  the  trustees  to 
take  that  block,  for  the  purposes  of  the  canal,  and  have  block  seven  appraised  and  ex- 
changed therefor.    Canal  Trustees  v.  Dewes,  592 

37.  An  implied  lien  on  land,  for  the  paynient  of  the  purchase  monay,  must,  as  against  third 
persons,  be  enforced  by  the  vendor  within  a  reasonable  time,  after  his  right  to  do  so  at- 
taches.    Trustees  of  Schools  v  Wright,  603 

38.  In  1835  the  school  commissioner  sold  lands  to  A,  and  received  his  notes  with  B  and  C  as 
sureties,  for  the  payment  of  the  price,  and  gave  him  a  certificate  of  purchase,  but  failed  to 
take  a  mortgage  on  the  premises,  as  required  by  statute.  In  1836,  A  sold  the  land  to  D; 
the  trustees  of  schools  filed  a  bill  in  chancery  to  subject  the  land  to  sale  for  the  payment  of 
the  original  purchase  money,  which  became  due  in  1838.    Held,  that  the  application  came 

too  late.  Ibid. 

39.  I  f  one  honestly  conveys  property  by  an  absolute  deed,  to  another,  believing  that  it  will  be 
reconveyed  or  transferred,  as  the  firl^t  grantor  may  direct,  without  intending  to  injure  his 
creditors  by  such  conveyance,  and  where  they  would  not  be  injured  if  the  real  purposes  of 
the  grantor  should  be  carried  out,  as  intended  by  him,  such  conveyance  is  not  fraudulent,  as 
to  cveditors.    Hovey  v.  Holcomh,  660 

40.  To  set  aside  a  conveyance  as  fraudulent,  the  bill  should  contain  sufficient  averments, 
showing  the  manner  of  the  fi'aud.  Ibid. 

41.  In  an  ordinary  contract  for  the  sale  of  land,  where  credit  is  given,  and  a  conveyance  is  to 
be  made  on  the  payment  of  the  last  instalment,  where  time  is  not  expressly  the  essence  of 
the  coniraot,  a  Court  of  Chancery  may,  in  its  discretion,  enforce  the  performance  of  such  a 
contract,  alihoiigh  vhe  payments  may  not  have  been  promptly  made.  But,  in  so  doing,  the 
court  will  intinire  into  all  the  circumstances  attending  the  delay,  and  the  conduct  of  the  par- 
ties.    Glover  v.  Fishsr,  666 

42.  A  pany  who  purchases  land  which  another  has  contracted  to  convey,  with  a  full  knowl- 
edge of  that  fact,  takes  it  subject  to  the  rights  and  equities  of  the  claimant.  Jbid. 

See  Pakbnt,  1,  2,  3,  4;  Infant,  2,  3,  4,  5,  6. 

CHATTEL  MORTGAGE. 

A  chaiiel  morlgsge,  duly  acknowledged  and  recorded,  containing  a  provision  that  the  prop- 
erty morigaged  may  continue  in  ihe  possession  of  the  raortaagor,  will,  if  made  in  good 
faiih,  to  secure  an  ihonest  debt,  be  good  and  valid  against  creditors  and  purchasers,  for  the 
space  of  two  years  after  the  same  shall  have  been  recorded,  whether  the  debt  it  is  designed 
to  secure  then  becomes  due  or  no..  Aft?r  that  dme,  it  ceases  to  be  valid  against  creditors 
and  purchasers,  unless  the  possession  of  the  property  is  transferred  to  the  mortgagee.  Cook 
V.  Ihaver,  617 

CITY  OF  CHICAGO. 

In  a  proceeding  under  the  acts  incorpovaiing  the  ci^y  of  Chicago,  which  authorizes  the  com- 
mon council  to  lav  out  Streets,  &c..'aud  lo'make  assessments,  &c.,  in  that  behalf,  it  is  erro- 
neous to  sutjcradd  the  costs  of  such  proceeding,  in  addition  to  the  damages  awarded  to  the 
owner  of  the  ground.    Morris  v.  City  of  Chicago,  650 

CLAIM  AND  COLOR  OF  TITLE. 

1.  The  words  "claim  and  color  of  tiile  made  in  good  faith,"  under  the  law  of  1839,  mean 
such  a  title  as,  tested  by  itself,  would  appear  to  be  good— a  pWi«a /aci'e  title.  Such  a  title, 
connected  with  ss von  years  actual  passession,  and  payment  of  taxes,  becomes  invincible. 
Irving  \  B.  otcnc J.  402 

2.  To  be  actual,  the  possession  should  be  open,  visible,  and  exclusive,  either  by  an  enclosure, 
the  erection  of  buildin<rs,  or  in  such  manner  as  to  give  the  real  owner  notice  thai  ihe  per- 
son in  possession  was  claiming  the  land  as  his  own.  Ibid. 

3.  The  word  '•  title,"  as  used  in  the  act  of  1835,  should  not  be  construed  to  mean  a  perfect, 
but  only  such  a  title  as  is  evidenced  by  a  deed  in  proper  form,  and  duly  executed  by  some 
one  of  the  officers  or  persons  named  in  the  act.  Ibid, 
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COLLECTOR  OF  TAXES. 

1.  A  collector  of  taxes,  although  he  may  not  have  taken  an  oath  of  office  in  the  manner  pre- 
scribed by  the  statute,  may  be  an  officer  de  facto,  so  far  as  the  public  and  third  persons  are 
concerned,  while  he  retained  the  office  and  exercised  the  duties  of  it.    Ouyer  v.  Andrews, 

494 

2.  Where  the  jurisdiction  of  an  officer  is  of  a  special  and  particular  character,  a  person  acting 
under  a  warrant  from  him,  in  order  to  justify  himself  must  show  that  the  officer  who  issued 
the  warrant  acted  within  his  jurisdiction,  and  was  authorized  to  act  in  the  particular  case. 

Ihid. 

3.  A  collector  need  not  show  the  copy  of  the  assessment  list  in  justification  of  his  acts,  until 
he  has  laid  the  foundation  for  it,  by  showing  the  original  assessment.  Ibid. 

See  Tax  Title. 

COMMON  CARRIERS. 

1.  Where  goods,  stowed  on  the  main  deck  of  a  propeller,  were  necessarily  cast  overboard  in  a 
tempest,  by  the  order  of  the  master  to  preserve  the  vessel  and  crew,  held  that  the  owners  of 
the  vessel  were  not  liable  as  common  carriers.  Held,  also,  that  the  owner  of  the  goods  was 
entitled  to  the  benefit  of  a  general  average.    Grillett  v.  Eilis,  579 

2.  In  adjiisting  a  general  average  the  owners  of  the  vessel  contribute  according  to  the  value 
of  the  vessel,  at  the  port  of  destination,  and  the  net  amount  of  her  earnings  for  the  voyage. 
The  owners  of  the  cargo  saved  contribute  according  to  the  value  of  their  property  at  the 
port  of  delivery,  deducting  the  freight  due  thereon.  The  price  which  the  goods  lost  would 
have  brought,  at  the  port  of  delivery,  had  the  same  safely  arrived,  is  to  be  ascertained,  and 
the  freight  deducted;  and  after  deducting  his  proportionate  share  of  the  loss,  the  owner  is 
entitled  to  receive  the  balance  in  the  way  of  compensation  for  his  loss.  Ibid. 

3.  It  is  the  duty  of  the  master  to  have  a  general  average  made,  and  enforce  payment  of  the 
portion  due  on  account  of  the  cargo.  He  has  a  lien  on  the  cargo,  which  he  may  detain  until 
the  average  is  paid.  If  he  neglects  his  duty  in  these  respects,  the  owner  of  the  goods  lost 
may  recover  from  the  owners  of  the  vessel  whatever  he  might  have  received  under  a  gener- 
al average,  fairly  and  honestly  made.  .[bid. 

CONSIDERATION. 

A  warrant  of  attorney  to  confess  a  judgment,  is  of  itself  a  sufficient  consideration  to  support 
an  agreement      Wright  v.  McNeely,  241 

CONSTRUCTION  OF  STATUTES. 

1.  The  "  Act  to  amend  the  sixty-sixth  chapter  of  the  Revised  Statutes,  entitled  '  Limita- 
tions,' "  approved  February  10,  1849,  will  be  so  interpreted  as  to  operate  only  on  causes  of 
action  accruing  after  it  took  effect.     Thompson  v.  Alexander,  54 

2.  The  rule  is  inflexible  that  no  statute  will  be  so  construed  as  to  give  it  a  retro.=pective  ope- 
ration, unless  such  an  intention  is  manifested  by  clear  and  unequivocal  expressions.  Ibid. 

3.  The  repeal  of  a  statute  imposing  a  penalty,  at  any  time  before  judgment  rendered,  will 
take  away  the  right  of  action.    Eaton  v.  Graham,  619 

4.  If  the  power  to  change  a  law  is  delegated,  no  change  is  thereby  made  until  the  power  is 
exercised,  by  changing  the  law.  Ibid. 

CONTRACT. 

1.  A  contract  between  C  and  B,  by  which  C  agrees  to  saw  ninety  thousand  feet  of  lumber  for 
B,  for  five  hundred  dollars— one-half  to  be  paid  when  half  the  lumber  should  be  sawed, 
and  the  other  half  when  the  residue  of  the  lumber  was  sawed  ;  and  in  case  B  should  ne- 
glect to  furnish  logs,  so  as  to  keep  the  mill  of  C  employed,  that  C  should  be  allowed  at  the 
rate  of  fifteen  hundred  feet  per  day,  upon  the  contract,  for  every  day  his  mill  should  re- 
main idle — is  an  entire  and  dependent  contract,  by  which  C  is  compelled  to  fully  perform 
on  his  part,  before  he  can  be  entitled  to  the  last  half  of  the  compensation.  Bassett  v. 
Child,  569 

2.  Upon  such  a  contract,  it  was  erroneous  to  instruct  the  jury  that  if  B  ceasedto  furnish  logs 
at  the  mill  of  C,  that  C  was  thereby  excused  from  a  performance  on  his  part  of  the  whole 
contract,  and  entitled  to  recover  for  what  he  had  sawed,  at  the  contract  price.  Ibid. 

3.  C  was  bound,  under  such  a  contract,  to  remain  prepared  to  do  the  sawing,  until,  at  the  rate 
of  fifteen  hundred  feet  per  day,  the  residue  of  the  sawing  to  be  done,  might  be  consider., 
ed  as  done  ;  and  then  he  would  be  entitled  to  the  full  compensation  stipulated.  Ibid. 

CORPORATION. 

1.  A  proprietor  of  land,  who  lays  out  the  same,  under  our  statute,  into  town  or  city  lots,  vests 
the  legal  title  to  the  land  embraced  by  streets,  in  the  corporation  of  the  town  or  city,  for 
the  use  and  benefit  of  the  public.  It  is  a  solemn  dedication  of  the  ground  to  the  corpora- 
tion, to  be  held  in  trust  for  the  uses  and  purposes  of  the  public.    Canal  Trustees  v.  Havens, 

554 
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2.  The  recording  of  the  plat  passes  the  fee  in  the  streets  to  the  corporation.  If  the  town  has 
not  a  corporate  existence,  the  fee  remains  in  aoeyanee,  subject  to  vcbt  in  the  corporation 
tlie  moment  it  i-  created.  lh\d. 

3.  A  piircha!?er  of  ji  town  lot,  designated  upon  a  recorded  plat,  onlv  acquires  a  title  to  the  land 
iueluded  within  the  actual  limits  of  th-  lot  as  desigriated.  He  takes  no  interest  in  the 
street,  except  in  common  with  the  public,  anil  cannot  claim  title  to  the  centre  of  it.     Ibid. 

COSTS. 

1.  By  the  express  provisions  of  the  statute,  the  successful  party  in  the  proceeding  for  a 
mandamus,  recovers  costs  in  all  cases.     Countt/  of  /-"ikev.  The  State,  202 

2.  In  a  trial  of  the  right  of  propeny.  where  both  parties  are  partially  successful,  each  is  en- 
titled to  a  judgment  against  the  other  for  costs.    Lansing  y.  Bates,  550 

COUNTERFEIT  NOTE. 

1.  A  party  who  innocently  pays  away  a  counterfeit  note  is  not  bound  to  take  it  back  unless 
it  is  returned  upon  liim  wittiin  a  reasonable  time,  alter  it  is  discovered  to  be  spurious. 
Simms  V.  Clark.  V.M 

2.  But  what  shall  be  considered  a  reasonable  time,  must  necessarily  depend  upon  the  situa- 
tion of  the  parties,  and  the  facts  and  circums'ances  of  the  particular  case.  Ibid. 

3.  Where  a  party  who  has  paid  out  a  counterfeit  note  as  genuine,  on  being  notified  within  a 
reasonable  time,  of  its  want  of  value,  states  that  he  vvill  not  take  the  note  back,  unle-s 
compelled  by  law,  such  statement  dispenses  with   an  oflcr  at  that  time  to  return  the  note. 

Ibid: 

COUNTIES. 

1.  Counties  are  not  liable  to  pay  interest  on  their  contracts,  except  in  pursuance  of  an  express 
agreement  to  do  so.     County  of  Pike  v.  Husford.  170 

2.  A  specific  fund  given  to  a  connry  by  a  Legislature,  to  be  held  in  trust  for  certain  purposes, 
if  diverted  or  mixed  witli  other  funds,  a  mandamus  mav  be  awarded  lo  compel  the  pay- 
ment of  the  fund  to  those  purposes.    Count,!/ of  Pike  v.   The  State,  202 

3.  A  conveyance  of  land  to  a  county,  in  consideration  of  the  location  of  a  county  seat  at  a 
particular  place,  does  not  deprive  the  Legislature  of  the  right  to  remove  the  same,  wlienever 
the  public  good  shall  require  a  change.  Nor  does  such  conveyance,  if  unconditional,  give 
the  donors  of  property  a  right  of  action  for  damages  sustained,  in  consequence  of  such  re- 
mcjval.     Ada7ns  v.  Count)/  ofLogan,  336 

4.  Even  had  the  donors  of  property  made  an  express  agreement  that  the  land  should  revert, 
in  case  of  the  removal  of  the  county  seat,  it  would  not  avail  them  unless  it  had  been  ex- 
pressed on  the  face  of  the  deed,  or  in  a  separate  instrument.  Such  an  agreement  cannot  rest 
in  parol.  Ihid. 

5.  The  right  of  a  county  to  adopt  township  organization,  under  the  provisions  of  our  consti- 
tution, is  expressly  made  to  depend  upon  an  aiBrmative  vote  of  a  majority  of  all  the  citizens 
within  the  county,"  entitled  to  vote  on  the  question.    People  v.  Broivn,  478 

6.  The  Legislature  "does  not  possess  the  power  to  provide  any  other  mode  of  township  organ- 
ization than  under  and  by  virtue  of  the  sixth  section  of  the  seventh  article  of  the  const  ii  u- 
tion.  Ibid. 

7.  The  power  of  the  County  Court  over  the  business  of  a  county,  continues  nntil  the  town- 
ship organization  is  adopted,  by  an  afHrmative  vote  of  a  majority  of  all  the  legal  voters  of 
a  county.  Ihid. 

8.  The  law  of  the  twelfth  of  February.  1849,  is  in  full  force  in  such  counties  as  have  adopted 
the  township  orsanization  by  a  majority  of  all  the  legal  voters  of  the  counties.  Ibid. 

9.  That  port  ion  of  the  fourth  section  of  the  township  law,  whicliis  inconsistent  with  the 
constitution,  may  be  disregarded  without  invalidating  the  whole  law.  Ibid. 

See  Trust,  3. 

COVENANT. 

1 .  A  covenant  by  the  obligor,  in  a  bond  to  convey  land,  by  executing  and  delivering  to  the 
obligee  "  a  good  and  sufficient  general  warranty  deed,"  is  not  satisfied  without  the  convey- 
ance of  a  perfect  title,  free  of  all  incumbrances.     Morgan  v.  Smith,  1.54 

2.  It  is  no  defence  to  a  bill  alleging  a  breach  of  a  covenant  against  incumbrances,  that  the 
covenantee  knew  of  the  existence  of  the  incumbrance,  at  the  time  of  the  making  of  the 
covenant.  Ibid. 

3.  A  covenant  of  seizin  only  extends  to  a  title  existing  in  a  third  person,  which  mny  defeat 
the  estate  granted  by  the  covenantors.  It  does  not  embrace  a  title  that  i~  at  the  lime  vested 
in  the  covenantee,  who  is  estopped  from  setting  up  such  title  against  the  covenantor.  Fur- 
nesa  v.  WillinmH,  229 

4.  VVliere  an  action  is  brought  upon  a  note,  which  was  given  for  the  con^idera'ion  of  a  con- 
veyance of  land,  with  a  covenant  that  the  grantor  had  good  right  to  convey,  it  is  no  de- 
fence to  the  action  to  plead  that  at  the  time  of  the  convevanee,  a  part  of  'he  land,  eqml  to 
the  value  of  $:5."iO,  of  the  purchase  money,  had  "  been  ^old  under  and  by  vir  ue  of  (he  reve- 
nue laws  of  this  state,  to  one  Riddle,  in  the  year  1844,  for  the  taxes  due  thereon  to  the  conn- 
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ty  and  state  aforesaid  for  the  year  1843,  and  that  two  years  have  elapsed  since  said  sale  of 
the  same  as  aforesaid,  and  the  same  has  not  been  redeemed,  whereby  the  said  portion  of 
said  premises  became  lost,"  &c.  The  defendant  should  have  set  forth  the  proceedings 
under  which  the  land  was  sold  for  taxes,  so  that  the  Court  can  see  that  the  covenant  has 
been  broken;  or  he  must  make  the  general  averment  that  the  sale  was  legally  made,  and 
the  title  became  thereby  divested  out  of  the  plaintiff.  Ibid. 

CRIMINAL  LAW. 

1.  An  act  apparently  lawful  in  itself,  when  done  with  a  felonious  intent,  becomes  thereby  un- 
lawful.   Fairlee  v.  The  People,  1 

2.  If  an  applicant  for  a  change  of  venue  swears  that  information  of  the  facts  which  were 
made  the  basis  of  the  application,  came  to  his  knowleda;e  on  the  day  the  petition  was  pre- 
pared, and  the  notice  was  given  that  the  motion  would  oe  made,  it  is  equivalent  to  stating 
that  he  had  then  received  the  information  for  the  first  time.    Barrows  v.  The  People,       121 

3.  Perjury  might  be  assigned  on  such  an  oath,  and  the  guilt  of  the  accused  established,  by 
proving  that  he  had  a  knowledge  of  the  facts  prior  to  the  day  on  which  ,the  petition  was 
verified.  '  Ibid. 

4.  It  is  error  to  deny  a  change  of  venue,  where  the  prisoner  has  shown  a  clear  right  to  it,  and 
in  such  a  case  all  subsequent  proceedinsrs  of  trial  and  conviction  will  be  set  aside,  and  the 
cause  remanded,  and  the  prisoner  placed  in  statu  quo.  Ibid. 

5.  If  there  be  any  exception  in  the  same  clause  of  an  act  which  creates  an  offence,  the  in- 
dictment for  the  offence  must  show,  aitirmatively,  that  the  defendant  does  not  come  within 
the  exceptiun;  but  if  the  exception  or  proviso  be  in  a  subsequent  clause  or  statute,  or  if  in 
the  same  section,  and  not  incorporated  with  the  enacting  clause,  by  any  words  of  refer- 
ence, it  is,  in  that  case,  matter  of  defence,  and  need  not  be  negatived  by  the  indictment. 
Lequatv.  T  he  People,  330 

6.  In  prosecutions  against  supervisors  for  not  putting  up  "guide  boards,"  the  indictment 
should  allege  at  what  crossings  of  public  roads,  in  the  road  district,  the  neglect  has  oc- 
curred. Ibid. 

CROSS  BILL. 

A  defendant  is  not  permitted  to  file  a  cross  bill,  where  his  rights  are  fully  disclosed  in  his 
answer,  in  response  to  the  allegations  of  the  bill,  and  may  be  fully  protected  by  the  Court, 
upon  the  hearing  of  the  original  bill.    Morgan  v.  Smith,  194 

DAMAGES. 

A  rented  to  B  a  mill,  for  three  years,  and  agreed  to  put  in  operation  two  additional  runs  of 
stones,  with  machinery,  bolts,  &c.,  which  was  defectively  done.  B  brought  suit,  alleging 
a  breach  of  this  agreement.  Held,  that  the  true  measure  of  damages  in  this  case  was,  the 
value  of  the  use  of  that  portion  of  the  machinery  which  A  had  contracted  to  furnish,  and 
which,  by  reason  of  his  failure  to  do,  B  was  unable  to  enjoy.    Green  v.  Mann,  613 

DEBTOR  AND  CREDITOR. 

1.  A  deed,  clearly  appearing  upon  its  face  to  be  a  voluntary  conveyance,  although  good  be- 
tween the  parties,  is  fraudulent  and  void  as  against  pre-existing  creditors  of  the  grantor. 
Chateau  v.  Jones,  300 

2.  The  relation  of  debtor  and  creditor  between  principal  and  surety,  so  as  to  entitle  the  sure- 
ty to  avoid  a  voluntary  conveyance  made  by  his  principal,  commences  at  the  date  of  the  ob- 
ligation by  which  the  surety  becomes  bound,  and  not  from  the  time  he  makes  payment. 

Ibid. 

DEED. 

1.  A  recorded  deed  will  take  priority  of  an  attachment,  levied  before  the  deed  was  recorded 
if  a  notice  of  the  levy  of  the  attachment  was  not  filed  with  the  recorder.    Gaty  r.  Pitman, 

20 

2.  A  deed  placed  in  the  hands  of  a  third  person  to  hold  until  the  performance  of  a  condition, 
does  not  take  effect  until  the  condition  is  performed,  and  the  deed  is  actually  delivered  to 
the  grantee.     Furness  v.  Williams,  229, 

3.  (Quantity,  although  the  least  reliable,  and  the  last  to  be  resorted  to,  in  all  descriptions  in  a 

frant  or  deed,  in  determining  the  boundaries  of  the  premises  conveyed,  may  some  times 
e  considered  in  corroboration  of  other  evidence.     McClintock  v.  Bodgers,  279 

4.  Held  that  a  description  of  lands  in  a  deed,  such  as  "  two  entire  sections  of  land  in  the  Ma- 
rine Settlement,  and  state  of  Illinois,  and  patented  to  the  said  John  Rice  Jones,"  the 
grantor  was  sufficiently  definite  and  certain,  as  the  locality  was  well  known,  and  upon  ex- 
amination of  the  proper  records,  it  could  be  ascertained  which  two  sections  of  land  had 
been  patented  to  the  grantor;  but  if  it  should  appear  by  the  record  that  more  than  two  sec- 
tions had  been  entered,  or  that  no  lands  in  that  settlement  had  been  entered  by  the  grant- 
or, then  the  description  w'ould  be  void.    Choteau  v.  Jones,  300 

5.  A  deed,  clearly  appearing  on  its  face  to  be  a  voluntary  conveyance,  although  good  between 
the  parties,  is  fraudulent  and  void  as  against  pre-existing  creditors  of  the  grantor.         Ibid. 
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6.  In  conveying  lands  sold  on  execution,  a  sheriff  can  only  make  the  deed  to  the  purchaser, 
his  assignee  or  legal  representative.  A  deed  to  a  stranger  would  be  a  nullity.  Davis  v. 
Mc  Vick&rs,  327 

7.  An  Auditor's  deed  to  land,  upon  a  sale  for  taxes,  under  the  law  of  1827,  will  not  show  a 
complete  title,  without  proof  that  the  prerequisites  of  the  law^  have  been  complied  with. 
Irving  v  Brownell,  402 

8.  An  Auditor's  deed  is  a  title  deducible  of  record,  underthe  law  of  1835,  and  is  sufficient  to 
protect  a  party  who  can  connect  himself  with  it,  and  show  that  he  has  been  possessed  of 
the  premises  by  actual  residence,  under  such  title,  for  seven  years.  Ihid. 

9.  A  quit-claim  deed  is  as  effectual  for  the  purpose  of  transferring  real  estate  as  a  deed  of 
bargain  and  sale,  unless  there  are  words  in  the  deed  showing  an  intention  on  the  part  of  the 
grantor  to  make  limitations  to  his  conveyance ;  if  there  are,  then  the  grantee  is  bound  by 
all  the  limitations  it  contains.    Butterfield  v.  Smith,  485 

See  Quit-Claim. 

DELIVERY. 

A  deed  placed  in  the  hands  of  a  third  person  to  hold  until  the  performance  of  a  condition, 
does  not  take  effect  until  the  condition  is  performed,  and  the  deed  is  actually  delivered  to  the 
grantee.    Furness  v.  Williams.  229 

DEMURRER. 

1.  Where  a  demurrer  to  abill  in  chancery  is  sustained,  unless  leave  to  amend  is  asked,  a  dis- 
missal of  the  bill  is  the  proper  decree.    McDowell  V.  Cochran,  31 

2.  Where  a  demurrer  is  sustained  to  a  plea,  and  the  defendant  is  required  to  answer  over,  and 
he  does  file  other  pleas,  the  demurrer  is  waived,  and  the  decision  upon  it  cannot  be  assigned 
for  eiTor.    Dickhut  v.  Durrell,  72 

3.  Where  a  general  demurrer  is  filed  to  several  counts  in  a  declaration,  one  of  which  is  good, 
the  demurrer  should  be  overruled.    Israeli.  Reynolds,  218 

4.  Where  a  fact  which  concludes  the  defendant  from  making  a  denial  appears  in  the  declara- 
tion, the  estoppel  may  be  insisted  upon  by  a  demurrer  to  a  plea  by  which  the  same  matter  is 
set  up  as  a  defence.    Smith  v.  Whittaker,  417 

DESCRIPTION  OP  LAND. 

Held,  that  a  description  of  lands  in  a  deed,?such  as  "  two  entire  sections  of  land  in  the  Marine 
Settlement,  and  state  of  Illinois,  and  patented  to  the  said  John  Rice  Jones,"  the  grantor, 
was  sufficiently  definite  and  certain,  as  the  locality  was  well  known,  and  upon  examination 
of  the  proper  records,  it  could  be  ascertained  which  two  sections  of  land  had  been  patented 
to  the  grantor;  but  if  it  should  appear  by  the  records  that  more  than  two  sections  of  land 
had  been  entered,  or  that  no  lands  in  that  settlement  had  been  entered  by  the  grantor,  then 
the  description  would  he  void.    Chateau  v.  Jones,  300 

DISCONTINUANCE. 

It  is  the  right  of  either  party  to  a  suit,  to  abandon  any  substantive  part  of  his  claim  or  de- 
fence.   Ayres  v  Kelley,  17 

DISTRAINT. 

1.  The  goods  of  a  sub-lessee,  of  a  part  of  demised  premises,  are  not  liable  to  be  distrained 
for  the  rent  reserved  in  the  original  lease.    Gray  v.  Rawson,  527 

2.  Held,  that  a  plea  which  avers,  in  answer  to  an  action  of  trespass,  that  the  landlord  entered 
on  the  premises  on  the  last  day  of  the  term,'and  distrained  the  property  for  rent  due  three 
months  previously,  is  good.    Kizer  v  Kennedy,  672 

DIVORCE. 

1.  The  only  divorce  authorized  by  our  statute  is  a  vinculo  matrimonii.  It  is  granted  as  well 
for  causes  arising  after  as  for  those  existing  before  the  marriage.    Clat-kv.  Lett,  '  105 

2.  The  effect  of  a  divorce  under  our  statute,  upon  the  rights  of  the  wife,  where  it  is  granted 
for  her  fault  or  misconduct,  is  the  destruction  of  jointure,  loss  of  dower,  and  all  rights  se- 
cured by  marriage  settlements.  Ibid. 

3.  The  legitimacy  of  the  issue  is  not  affected  by  a  divorce,  unless  the  marriage  is  declared 
void,  on  the  ground  of  pre-contract.  _        Ibid. 

4.  A  decree  of  divorce  is  conclusive  evidence  of  the  existence  of  the  cause  for  which  it  was 
granted,  in  all  collateral  actions.  Ibid. 

DOWER. 

1.  Dower  is  a  right  resting  in  action  only,  and  cannot  be  assigned.    Blain  v.  Harrison,         i?S4 

2.  A  widow  may  release  her  dower,  so  as  to  bar  her  from  asserting  the  right  against  the  owner 
in  fee,  but  she  cannot  invest  another  with  it.  Ibid. 
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3.  A  widow  cannot  lease  her  right  of  dower  even  to  the  owner  in  fee,  until  after  it  has  been 
assigned  to  her.  /j,,^ 

4.  Dower,  before  it  is  assigned,  cannnl  be  sold  under  execution.  Ibid. 

5.  A  wiie  who  joins  with  a  husband  in  a  deed,  is  not  a  party  to  the  deed,  except  for  the  mir- 
pose  of  releasing  her  dower  in  the  estate  conveyed,  and  is  not  thereby  estopped  from  setting 
up  a  subsequent  liile.  Jbia. 

6.  A  wife  cannot  dispose  of  her  claim  for  dower,  so  as  to  separate  it  from  the  principal  estate! 

7.  A  deed  inoperative  as  to  the  husband,  will  not  operate  to  bar  the  right  of  dower.  Ibid. 

8.  An  equity  cannot  be  interposed  to  defeat  a  right  of  dower.  Ibid. 

9.  Where  a  widow  applies  tor  equitable  relief,  as  to  her  right  of  dower,  she  cannot  resist  an 
equitable  defence,  as  against  a  purchaser  for  a  valuable  consideration,  who  was  ignorant  of 
her  claim.  jbid. 

EASEMENT. 

1.  The  grant  of  an  easement,  authorizing  the  grantee  to  dam  up,  and  use  the  water  of  a  branch 
riinuing  over  the  land  of  a  grantor;  and,  also,  to  use  the  water  of  a  spring  upon  it,  is  an 
iucumbrance.    Morgan  v.  Smith,  I94. 

2.  A  covenant  to  convey  land  free  of  all  incumbrance,  is  not  complied  with  by  the  tender 
of  a  deed  to  the  covenantee,  with  the  reservation  of  an  easement,  previously  granted  by  the 
covenantor  to  a  stranger.  Ibid. 

3.  Tlie  existence  of  such  an  easement  being  a  breach  of  the  covenant  against  incumbran- 
ces, may,  in  an  actiun  by  the  covenantor  against  the  covenantee,  upon  a  note  given  for 
a  part  of  the  purchase  money,  be  set  up  by 'way  of  defence,  as  a  failure  of  consideraiion, 
to  the  extent  of  the  injury  occasioned  by  the  incumbrance;  or  ihe  covenantee,  in  order  to 
have  the  righis  of  all  the  parties  fully  and  finally  settled,  may  resort  to  a  Court  of  Equity, 
for  the  purpose  of  compelling  the  covenantor  to  surrender  up  the  note  and  execute  a  deed 
upon  such  terms  as  should  be  found  to  be  just  and  equitable.  Ibid. 

ESCROW. 
See  Deed.  • 

EJECTMENT. 

1.  In  ejectment  under  our  statute,  a  party  cannot  recover  unless  he  shows  himself  entitled  to 
the  possession  at  the  time  of  the  demise  laid  in  the  declaration.     Woods  v.  3Iorton,         547 

2.  On  the  trial  Ihe  plaintiff  is  not  bound  to  prove  the  accruing  of  his  title  precisely  as  laid,  if 
he  show  a  title  anterior  to  the  day  named  in  the  deelaralion.  Ibid. 

3.  A  tenant  is  entitled  in  this  action,  to  a  notice  to  quit;  but  this  may  be  superseded  and  the 
tenancy  terminated,  by  the  denial  of  the  tenant,  by  word  or  act,  of  the  title  of  his  landlord. 

Ibid. 

ERROR. 

1.  Where  a  defendant  files  several  special  pleas,  to  which  the  plaintiff  replies,  and  defendant 
neglects  to  add  the  similiter,  he  cannot  assign  for  error  that  the  court  below  rendered  judg- 
ment for  the  plainiiH' without  first  disposing  of  the  issues  of  fact,  upon  the  pleas  andrepli- 
cation.     l-urne-^s  v.  )Villinms,  229 

2.  A  parly  is  not  allowed  to  take  advantage  of  his  own  errors  and  omissions.  Ibid. 

3.  Error  cannot  be  assigned  upon  a  decree  entered  by  consent.    Armstrong  v.  Cooper,  540 

4.  It  is  erroneous  to  proceed  to  the  trial  of  issues  of  fact,  while  questions  of  law,  arising  up- 
on a  demurrer,  remain  undelermined.    Moore -v.  Little,  .549 

5.  It  is  erroneous  to  enter  a  judgment  in  damages,  if  the  action  is  in  debt.  O"  Conner  v.  Mul- 
len, 57 

ESTOPPEL. 

1.  In  an  action  upon  an  appeal  bond,  from  the  judgment  of  a  justice  of  the  peace,  the  defend- 
ant pleaded  that  there  was  no  such  judgment  as  was  recited  in  the  condition  of  the  bond. 
Held,  that  he  was  estopped  from  making  such  defence.     Smith  v.  Whittaker,  417 

2.  Where  the  fact  which  concludes  the  defendant  from  making  the  denial  appears  in  the  de- 
claration, the  estoppel  may  be  insisted  upon  by  a  demurrer  to  the  plea  by  which  the  same 
matter  is  set  upas  defence.  Ibid. 

3   But  if  the  matter  of  estoppel  does  not  appear  in  the  declaration,  the  plaintiff  must,  by  a 

replication  to  the  plea,  expressly  show  such  ma'ter,  and  rely  thereon.'  Ibid. 

4.  A  stranger  is  not  bound  by  nor  can  he  take  advantage  of  an  estoppel.    Massure  v.  Noble, 

531 

EVIDENCE. 

1.  Admissions  made  by  the  administrator  of  an  estate,  cannot  bind  a  joint  promissor  with  the 
intestate.    Marshall  v.  Adams,  37 

2.  If  it  becomes  necessary  to  give  evidence  of  what  a  party  to  the  suit  had  previously  said, 
or  verbally  sworn  to,  it  can  only  be  done  by  the  sworn  testimony  of  some  one  whe  heard  him 
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make  the  statement,  and  then  his  words  must  he  substantially  given,  and  not  the  conclu- 
sion as  to  what  his  words  would  prove.  Ibid. 

3.  ThatH  note  made  payable  to  an  individual  by  name  simply,  affords  of  itself  no  evidence 
that  the  note  belongs  to  him  in  a  representative  capacity.  Ibid. 

4.  'I'he  statute  which  authorizes  evidence  in  chancery  eases  to  be  given  orally,  was  only  de- 
signed to  change  the  mode  of  taking  testimony,  and  not  to  dispense  with  the  necessity  of 
having  ihe  evidence  in  the  record.     White  v.  Morrison.  361 

5.  When  this  statute  is  acted  on,  the  testimony  of  the  witnesses,  or  the  facts  proved  by  them, 
ought  still  to  appear  in  the  record.  Ibid. 

6.  The  evidence,  or  the  facts  proved  by  it,  may  be  stated  in  the  decree,  in  a  bill  of  exceptions, 
in  a  certificate  of  the  judge,  or  in  a  master's  report.  It  is  the  duty  of  the  Circuit  Court,  to 
see  that  the  evidence  is  incorporated  into  the  record  in  some  one  of  these  ways.  It  will  not 
be  presumed,  that  any  other  proof  was  made,  under  this  statute,  than  what  thus  appears 
in  the  record.  Ibid. 

7.  It  is  only  the  general  character  of  a  witness  for  truth  and  veracity,  that  should  be  inquired 
into,  upon  an  impeachment  of  his  testimony,     Frpe  v.  Bank  of  Illinois,  367 

8.  A  party  is  not  required  to  make  plenary  proof  of  a  negative  averment.  It  is  enough  that 
he  introduces  such  testimony  as,  in  the  absence  of  all  counter  tesiimouy,  will  atlbrd  rea- 
sonable ground  for  presuming  that  the  allegation  is  true;  when  this  is  done  the  onus  pro- 
bandi  will  be  thrown  on  his  adversary.     Graves  v.  Bruen,  431 

9.  A  witness,  who  had  been  an  attorney  in  a  petition  for  partition,  was  permitted  to  give  in 
evidence  his  conclusions  as  to  the  correctness  and  sufficiency  of  the  proceedings.  This  was 
held  to  be  erroneous;  he  should  have  stated  the  facts  only.   Massure  v.  Noble,  631 

10.  In  an  action  of  trespass  against  a  sheriff,  for  levying  upon  property,  he  cannot  defend,  by 
showing  that  he  made  the  levy  by  virtue  of  an  ait'achment  against  other  parties,  supposed 
to  be  the  owners  of  the  property,  and  that  the  plaintiff  was  a  fraudulent  purchaser,  unless 
he  shows  that  the  plaintiffs  in  the  attachment  were  creditors.    Cook  v.  Miller,  610 

11.  In  a  defence  of  this  characier,.lheotficer  need  not  plead  the  judgment,  but  may  show  on  the 
trial  that  a  judgment  has  been  obtained.  But  the  process  under  which  the  sheriff  made  hia 
levy  must  be  clearly  and  distinctly  described,  so  as  to  furnish  such  information  as  will  en- 
able the  plaintiff  in  the  suit  to  ascertain  what  is  relied  upon.  Ibid. 

12.  The  statements  of  an  agent,  made  to  a  stranger  to  a  transaction,  at  another  time,  and 
after  the  transaction  was  concluded,  are  not  admissible,  to  affect  his  principals.  But  his 
declarations,  made  at  the  time  of  a  transaction,  might  bind  his  principals,  and  would 
therefore  be  evidence      Watermatt  v.  Feet,  648 

13.  Where  the  defendant  in  ejectment,  in  resisting  a  tax  title,  repels  the  presumption  by 
proof  that  the  land  in  controversy  has  been  duly  listed,  the  plaintiff  will  be  required  to 
prove,  affirmatively,  that  there  was  such  a  listing  as  authorized  the  Auditor  to  charge  the 
taxes  and  sell  the  land.     Schuyler  v.  Hull,  462 

14.  If  a  party  rebuts  the  presumption  arising  from  the  Auditor's  deed,  that  land  sold  for  taxes 
has  been  duly  listed,  the  party  claiming  under  such  deed  must  prove,  affirmatively,  that 
the  revenue  laws  in  relation  to  the  listing  of  land  for  taxation  have  been  complied  with. 
Tibbetts  v  Job,  453 

See  Sheriff,  1 ;  Deed,  1. 

EXECUTOR. 

1.  When  a  person  renders  service  for  the  benefit  of  the  estate  of  a  decedent,  at  the  instance 
of  the  executrix  thereof,  his  claim  for  compensation  is  not  a  personal  demand  against  the 
executrix;  but,  on  the  death  of  the  executrix,  may  be  enforced  against  the  estate,  for  the 
benefit  of  which  the  services  were  rendered.     Greene  v  Grimshaw,  389 

2.  The  acts  of  an  executrix,  rightfully  done  in  her  official  character,  are  binding  on  the  estate 
which  she  represents.  Ibid. 

EXECUTION. 

1.  The  defendant  in  execution  may  proceed  against  the  officer  who  seizes  upon  his  property 
exempted  by  the  statute,  eitherfor  treble  the  value,  or  the  single  value  of  the  property 
seized.     Cornelia  v.  EUis,  584 

2.  A  horse  worth  forty-live  dollars  maybe  considered  suitable  to  the  condition  in  life  of  a  mil- 
ler receiving  thirty  dollars  per  month  as  wages,  who  has  an  invalid  family  requiring  exer- 
cise in  the  open  air.  The  suitableness  of  the  property  to  the  condition  in  life  of  the  claim- 
ant, is  a  question  of  fact  for  the  jury.  Ibid. 

FAILURE  OF  CONSIDERATION. 

1.  In  a  purchase  of  land,  where  a  party  obtains  from  a  vendor  all  the  title  the  vendor  agreed 
to  give,  he  cannot  plead  a  want  of  consideration  to  an  action  brought  on  the  obligations  of 
the"  vendee,  given  for  the  purchase  money.     Condrei/Y.   West.  146 

2.  The  existence  of  an  easement,  is  a  breach  of  a  covenant  against  incumbrances,  and  in  an 
action  upon  a  note  given  for  the  purchase  money,  the  existence  of  the  easement  may  be  set 
up  as  a  defence  to  the  note.    Morgan  v.  Smith,  194 
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3.  If  a  party  gives  promissory  notes  as  the  consideration  for  land,  and  he  cannot  acquire  the 
title  to  the  estate  purchased,  there  is  a  failure  of  consideration,  which  may  be  set  up  to  de- 
feat a  recovery  on  the  notes.    Davis  ■v.  McVickers,  327 

FELONY. 

1.  Where  the  intent  with  which  an  act  is  done,  is  charged  to  have  been  felonious,  it  is  not  ne- 
cessary to  aver  in  the  indictment,  that  the  act  itself  was  unlawful  or  felonious.  Fairlee  v. 
The  People,  1 

2.  An  act,  apparently  lawful  in  itself,  when  done  with  a  felonious  intent,  becomes  thereby 
unlawful.  Ibid. 

FEME  COVEET. 

1.  A  certificate  of  acknowledgement  of  a  deed,  by  a  feme  covert,  will  be  held  sufficient  to 
convey  her  title  and  interest  in  a  lot  of  which  she  was  the  owner  in  fee  ;  which  shows  that 
requirements  of  the  the  statute  have  been  substantially  complied  with.  {Totiam  Curiam.) 
Hughes  v.  Lane,  123 

2.  But  this  is  not  to  be  understood  as  sanctioning  a  departure,  in  any  essential  particular, 
from  the  requirements  of  the  law,  inasmuch  as  a  married  woman  can  only  be  divested  of 
her  real  estate  in  the  mode  and  manner  which  the  Legislature  has  prescribed.  Ibid. 

3.  The  words  "  does  not  wish  to  retract,"  are  no  part  of  the  acknowledgment ;  but  they  are 
inserted  in  the  statute,  to  afford  a  married  woman  an  opportunity  to  avoid  a  deed  convey- 
ing away  her  real  estate,  which  she  has  voluntarily  executed,  if,  at  the  time  the  officer  takes 
the  acknowledgment,  she  thinks  proper  to  retract  what  she  has  done.  Ibid. 

FORCIBLE  ENTKY  AND  DETAINER. 

1.  A  petition  for  forcible  detainer,  which  shows  that  A,  one  of  two  defendants,  had  rented  fif- 
teen acres,  parcel  of  a  larger  tract,  and  that  he  withholds  the  whole  tract,  and  Ihat  B,  the 
other  defendant,  unlawfully  entered  into  the  same  premises,  under  A,  and  that  both  unlaw- 
fully withhold  them  from  the  plaintiff  after  notice,  is  insufficient.    Beel  v.  Pierce,  92 

2.  To  give  the  Court  jurisdiction,  the  petition  should  show,  that  the  defendants  entered  into 
the  premises  under  a  lease,  or  by  the  assent  or  acquiescence  of  the  plaintiff,  or  some  circum- 
stance from  which  it  can  be  presumed  that  the  relation  of  landlord  and  tenant  existed. 

Ibid. 

3.  Forcible  entry  and  detainer  must  be  shown,  or  the  Court  acquires  no  jurisdiction,  except  so 
far  as  the  relation  of  landlord  and  tenant  is  shown  to  exist.  Ibid. 

4.  A  particular  description  of  the  land  claimed  should  be  given.  A  description  of  about  fif- 
teen acres,  a  part  of  a  tract  of  one  hundred  and  sixty  acres,  not  showing  which  part  of  the 
one  hundred  and  sixty  acres,  is  too  loose.  Ibid. 

FRAUD. 

1.  A  party  who  innocently  pays  away  a  counterfeit  bill,  is  not  bound  to  take  it  back,  unless 
it  is  returned  upon  him  within  a  reasonable  time  after  it  is  discovered  to  be  spurious. 
Simms  v.  Clark.  137 

2.  But  what  shall  be  considered  a  reasonable  time,  must  necessarily  depend  upon  the  situation 
of  the  parties,  and  the  facts  and  circumstances  of  the  particular  case.  Ibid. 

3.  Where  a  party  who  has  paid  out  a  counterfeit  note  as  genuine,  on  being  notified  within  a 
reasonable  time,  of  its  want  of  value,  states  that  he  will  not  take  the  note  back,  unless  com- 
pelled by  law,  such  statement  dispenses  with  an  offer  at  that  time  to  return  the  note.    Ibid. 

4.  If  one  honestly  conveys  property,  by  an  absolute  deed,  to  another,  believing  that  it  will  be 
reconveyed  or  transferred,  as  the  first  grantor  may  direct,  without  intending  to  injure  his 
creditors  by  such  conveyance,  and  where  they  would  not  be  injured  if  the  real  purposes  of 
the  grantor  should  be  carried  out,  as  intended  by  him,  such  conveyance  is  not  fraudulent,  as 
to  creditors.    Hovey  v  Holcomb,  660 

5.  To  set  aside  a  conveyance,  as  fraudulent,  the  bill  should  contain  sufficient  averments, 
Bhowing  the  manner  of  the  fraud.  Ibid. 

FRAUDULENT  CONVEYANCE. 

An  administrator  cannot  avoid  a  voluntary  deed  of  his  intestate,  nor  can  he  take  advan- 
tage of  a  fraudulent  conveyance  made  by  his  ^intestate.  But  where  A  executed  and  deliv- 
ered to  his  two  sons,  B  and  C,  a  voluntary  deed  of  lands,  himself  being  indebted  at  the  time, 
which  deed  was  not  recorded  so  as  to  be  notice  to  creditors  and  bona  fide  purchasers,  and 
afterwards,  on  the  death  of  A,  his  administrator,  who  held  the  title  papers  to  said  land,  and 
the  public  records  showing  that  A  died  siezed  of  the  premises,  applied  to  the  Circuit  Court 
for  an  order  to  sell  said  lands,  in  accordance  with  the  statute,  which  order  was  granted,  and 
said  lands  were  sold  under  said  order — the  said  B  and  C  having  been  made  parties  to  the 
said  suit,  and  interposed  no  defence  or  claim  to  said  lands :  Held  that  creditors  and  pur- 
chasers had  the  right  to  conclude,  and  to  act  on  the  conclusion,  that  the  said  lands  belong- 
ed to  the  intestate  at  the  time  of  his  death,  and  that  B  and  C  had  no  other  interest  therein 
than  as  heirs  at  law  of  their  father ;   that  the  purchasers  at  such  sale  of  the  administrator 
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succeeded  to  all  of  the  rights  of  the  creditor,  in  fraud  of  whom  the  voluntary  conveyance 
was  made  ;  and  that  they  are  entitled  to  the  benefit  of  the  statute  of  frauds  equally  as  the 
creditor  himself.    Chateau  v.  Jones, 

FREEHOLD. 

1.  To  justify  an  appeal  on  the  ground  that  the  judgment  relates  to  a  freehold,  the  right  of  the 
freehold  must  have  been  directly  the  subject  of  the  action,  not  incidentally  or  collaterally; 
and  the  judgment  must  be  conclusive  of  the  right,  until  it  is  reversed.    Base  v.  Chateau, 

16T 

2.  An  appeal  can  be  prosecuted  from  a  judgment  which  relates  to  a  freehold,  although  the 
act  under  which  the  judgment  may  have  oeen  rendered,  is  silent  in  regard  to  the  right  to 
appeal.    Marris  v.  City  of  Chicago,  650 

FUGITIVE   SLAVE. 

The  5th  section  of  chapter  74,  Revised  Statutes,  is  void,  because  it  assumes  to  legislate  on  a 
subject — the  recaption  of  fugitive  slaves — over  which  Congress,  under  the  constitution  of 
the  United  States,  possesses  the  supreme  and  exclusive  power  of  legislation.     Thorntun's 
Case,  331 

GENERAL    AVERAGE. 

1.  Where  goods,  stowed  on  the  main  deck  of  a  propeller,  were  necessarily  cast  overboard  in  a 
tempest,  by  the  order  of  the  master  to  preserve  the  vessel  and  crew,  held  that  the  owners  of 
the  vessel  were  not  liable  as  common  carriers.  Held,  also,  that  the  owner  of  the  goods  was 
entitled  to  the  benefit  of  a  general  average.     GiUett  v.  EUis,  679 

2.  In  adjusting  a  general  average  the  owners  of  the  vessel  contribute  according  to  the  value 
of  the  vessel,  at  the  port  of  destination,  and  the  net  amount  other  earnings  for  the  voyage. 
The  owners  of  the  cargo  saved  contribute  according  to  the  value  of  their  property  at  tne 
port  of  delivery,  deducting  the  freight  due  thereon.  The  price  which  the  goods  lost  would 
have  brought,  at  the  port  of  delivery,  had  the  same  safely  arrived,  is  to  be  ascertained,  and 
the  freight  deducted;  and  after  deducting  his  proportionate  share  of  the  loss,  the  owner  is 
entitled  to  receive  the  balance  in  the  way  of  compensation  for  his  loss.  Ibid. 

3.  It  is  the  duty  of  the  master  to  have  a  general  average  made,  and  enforce  payment  of  the 
portion  due  on  account  of  the  cargo.  He  has  a  lien  on  the  cargo,  which  he  may  detain  until 
the  average  is  paid.  If  he  neglects  his  duty  in  these  respects,  the  owner  of  the  goods  lost 
may  recover  from  the  owners  of  the  vessel  whatever  he  might  have  received  under  a  gener- 
al average,  fairly  and  honestly  made.  Ibid. 

GENERAL   ISSUE   AND  NOTICE. 

1.  No  issues  of  law  or  fact  can  be  formed  upon  a  notice  filed  with  the  general  issue.  Burgwin 
V.  Babcock,  28 

2.  It  is  only  when  evidence  is  oflered  under  a  notice,  that  the  sufficiency  of  the  notice  can  be 
tested ;  and  if  the  matters  stated  in  the  notice  do  not  constitute  a  defence  to  the  action,  the 
evidence  ofiered  will  be  excluded.  Ibid. 

GUARDIAN  AND  WARD. 

1.  An  order  of  a  Probate  Court,  directing  a  guardian  to  pay  over  to  his  successor  a  certain 
amount  in  his  hands,  belonging  to  the  ward,  is  conclusive  upon  the  guardian,  unless  the 
order  can  be  impeached  for  fraud  or  collusion.    Amnions  v.  The  People,  6 

2.  A  bill  to  enforce  the  rights  of  infants  should  be  filed  in  their  names  by  their  guardian  or 
next  friend.    Haare  v  Harris,  24 

3.  Although  our  statute  may  give  to  guardians  the  control  of  suits,  it  makes  no  change  as  to 
the  parties  to  the  suit.  Ibid. 

4.  Prior  to  the  passage  of  the  act  of  the  13th  of  April,  1849.  a  guardian  could  not,  as  a  matter 
of  right,  resign  his  trust.  Still,  when,  previous  to  the  passage  of  said  act,  a  guardian  ten- 
dered his  resignation  of  his  guardianship  to  the  Probate  Court,  which  resignation  was 
accepted  by  the  Court,  and  his  letters  of  guardianship  were  revoked,  and  another  guardian 
appointed  in  his  place,  held,  that  the  validity  of  such  revocation,  and  the  appointment  of 
another  guardian,  could  not  be  collaterally  called  in  question.  The  Court  of  Probate  had 
the  power  to  remove  the  guardian,  for  good  and  sufficient  reason,  and,  admitting,  that  up- 
on an  appeal,  the  sufficiency  of  the  reasons  of  the  removal  might  be  inquired  into,  yet,  in 
a  collateral  action,  this  Court  cannot  pronounce  them  insitfficient.  The  Probate  Court  had 
jurisdiction,  and  its  judgment  upon  the  sufficiency  of  the  reasons  for  the  removal  is  bind- 
ing, however  erroneous,  until  it  is  reversed.     Young  v.  Lorain,  624 

5.  When  the  Probate  Court  appointed  a  guardian  to  two  orphan  minors,  itnder  the  age  of  tour- 
teen  years,  for  the  full  time  until  they  shotild  respectively  attain  the  age  of  eighteen  years, 
held,  that  the  appointment  was  valid.  And,  admitting  that  the  said  minors  might,  under 
the  statute,  when  they  arrived  at  the  age  of  fourteen  years,  choose  a  gttardian  for  them- 
selves, who  would  supersede  the  guardian  so  appointed  by  the  Probate  Court,  still,  in  the 
event  of  their  neglecting  or  refusing  to  choose  a  guardian  for  themselves,  at  the  proper 


696  INDEX. 


age,  the  guardian  already  appointed  ^by  the  Probate  Court  would  continue  to  act  in  his  office 
until  the  said  minors  attained  their  majority.  Ihid. 

6.  in  order  to  give  the  Circuit  Court  jnrisdiciion,  to  order  the  sale  of  the  real  estate  of  a  ward, 
on  the  application  of  his  guardian,  under  the  tenth  section  of  the  act  relative  to  guardian 
and  ward,  it  must  appear  on  the  face  of  ihe  record  or  proceeding  itself,  that  the  contingency 
provided  for  in  said  section  existed,  which  authorized  the  Court  to  proceed  under  it  and 
make  the  order.  Hence  "the  inquiry  is  not  whether  Ihe  proof  was  sufficient,  but  was 
such  a  case  presented  to  the  Court,  as  called  upon  it,  under  the  statute,  to  act,  to  deliberate 
and  to  decide  ?  "  "  Was  its  aid  properly  invoked?  "  If  so,  then  the  Court  acted  within  its 
jurisdiction,  and  every  presumption  is  in  favor  of  its  judgment.  Indeed,  nothing  can  be 
alleged  against  it  in  a  collateral  proceeding.  Ibid. 

7.  'Where  the  guardian  avers  in  his  petition,  "  that  no  personal  property  of  the  wards  had  ever 
come  to  his  hands,"  held,  that  this  departure  from  the  expressions  of  the  statute  was  not 
fatal  to  the  jurisdiction  of  the  Court,  although  the  averment  was  somewhat  equivocal. 
Held,  also,  that  all  objections  taken  to  the  notices  of  the  sale,  posting  them,  and  other 
matters  involved  in  the  adjudication  of  the  Circuit  Court,  either  in  granting  the  original 
order  of  sale,  or  in  the  final  order,  confirming  the  report  of  the  guardian,  could  avail  noth- 
ing in  this  collateral  action.  Ibid. 

8.  Where  there  were  ambiguities  in  the  conveyance  executed  by  the  guardian,  in  the  description 
of  the  grantees,  and  also  in  omitting  the  number  of  the  block,  in  describing  the  premises, 
held,  that  parol  evidence  was  competent,  in  both  cases,  to  remedy  the  defect.  Held,  also, 
that  a  subsequent  deed,  executed  by  the  said  guardian,  for  the  purpose  of  explaining  the 
first  deed  and  correcting  the  mistakes  therein,  was  improperly  admitted  in  evidence,  as  it 
amounted,  at  most,  only  to  the  declarations  of  the  said  guardian,  made  some  years  after 
the  transaction,  and  when  he  could  not,  by  such  declarations,  affect  the  interests  of  his 
wards.  His  power  was  exhausted  when  he  had  made  the  sale  and  conveyance,  and  his  acts 
were  approved  by  the  Court.  Ibid. 

9.  Where  a  ward  subsequently  acquires  from  the  government  of  the  United  States  a  patent  to 
the  premises  which  had  been  sold  by  his  guardian,  at  a  guardian's  sale,  under  the  statute, 
held,  that  his  independent  title,  subsequently  acquired,  did  not  inure  to  the  benefit  of  a 
previous  purchaser  at  a  guardian's  sale  ;  nor  was  he  estopped  by  the  guardian's  deed  from 
setting  up  such  subsequent  title.  Held,  also,  that  the  guardian  could  not  insert  any  cove- 
nants in  the  deed,  which  would  be  binding  on  his  ward.  If  the  guardian  chooses  to  insert 
covenants  in  the  deed,  he  may  be  held  personally  responsible  upon  them;  and  to  him  alone 
must  the  grantee  look.  Ibid. 

10.  Upon  a  sale  of  land  by  a  guardian,  the  title  is  detective,  unless  the  guardian  shall  make 
a  report  of  his  proceedings  and  have  the  same  confirmed  by  the  order  of  the  Court  author- 
izing the  sale.     Young  v.  Keogh,  642 

ILLINOIS  AND  MICHIGAN  CANAL. 
See  Canal  Trustees  ii.  Havens,  554 ;  and  Canal  Trustees  v.  Dewes,  592. 

IMPROVEMENTS.     INTERNAL  IMPROVEMENTS. 

1.  The  first  section  of  the  sixty-first  chapter  of  the  Revised  Statutes,  makes  valid  all  "  con- 
tracts, promises,  assumpsits  or  undertakings,"  made  in  good  faith,  for  the  sale  of  improve- 
ments made  on  the  public  lands.     Taylor  v.  Davis,  10 

2.  This  statute  does  not  require  that  there  should  in  every  case  be  a  complete  contract,  as  de- 
fined by  the  common  law,  but  authorizes  a  recovery  upon  such  promises  and  undertakings 
as  do  not  strictly  amount  to  a  contract.  Ibid. 

3.  This  statute  authorizes  a  promise,  which  is  a  mere  gratuity,  to  be  enforced.  The  presump- 
tion is,  that  a  party  accepts  a  proposition  for  his  benefit,  unless  his  dissent  be  shown.    Ibid. 

4.  Where  improvements  are  made  m  good  faith,  by  a  party  who  believed  he  had  made  a  valid 
purchase  of  the  premises,  and  the  expenditure  was  a  judicious  one  for  the  benefit  of  the  es- 
tate, such  party  may  be  allowed  lor  them.    McConnel  v.  Hnlobush,  61 

5.  The  act  of  February  2Sih,  1845,  authorizing  counties  to  apply  such  portions  of  the  internal 
improvement  fund  received  by  the  counties,  under  the  act  of  February  27th,  1837,  and 
which  had  been  loaned  by  them,  to  "  any  and  all  purposes  they  may  think  proper,"  does 
not  extend  to  the  county  of  Pike  ;  a  specific  appropriation  having  been  made  by  the  Le- 
gislature of  that  fund,  by  the  act  of  February  9th,  18i9.    County  of  Pike  v.   The  People, 

202 

INDEMNITY. 

In  an  action  upon  an  instrument  of  indemnity,  the  plaintiff  must  aver  in  the  declaration, 
that  it  was  given  f-^r  a  sufficient  consideration,  and  that  he  has  been  damnified  by  having 
to  pay.    Israel  v.  Reynolds,  218 

INDICTMENT. 

1.  Where  the  intent  with  which  an  act  is  done,  is  charged  to  have  been  felonious,  it  is  not 
necessary  to  aver  in  the  indictment,  that  the  act  itself  was  unlawful  or  feloneous.  Fairlee 
V.  The.  People.  1 
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2.  If  there  be  any  exception  in  the  same  clause  of  an  act  which  creates  an  offence,  the  in- 
dictment for  the  oflfence  must  sliow,  affirmatively,  that  the  defendant  does  not  come  within 
the  exception ;  but  if  the  exception  or  proviso  be  in  a  subsequent  clause  or  statute,  or  if  in 
the  same  section,  and  not  incorporated  with  the  enacting  clause,  by  any  words  of  refer- 
ence, it  is,  in  that  case,  matter  of  defence,  and  need  not  be  negatived  in  the  indictment. 
Lequat  v.  The  People,  330 

INFANT. 

1.  A  bill  to  enforce  the  rights  of  infants  should  be  filed  in  their  names,  by  their  guardian  or 
next  friend.    Hoare  v.  Harris,  24 

2.  In  cases  of  separation  the  father  has  the  legal  right  to  the  custody  and  control  of  his 
children,  unless  he  has  forfeited,  waived  or  lost  it  by  misconduct,  misfortune  or  some  pe- 
culiar circumstances  sufficient  to  deprive  him  of  it.    Miner  v.  Miner,  43 

3.  Next  to  the  right  of  the  father  that  of  the  mother  must  be  recognized :  but  these  rights  are 
subject  to  the  control  of  a  Court  of  Chancery,  and  when  its  aid  is  invoked  the  best  interests 
of  the  child  should  be  primarily  considered.  Ibid. 

4.  Under  our  statute,  the  paramount  right  of  the  father  to  the  children  will  not  be  recognized 
where  a  divorce  has  been  granted  for  his  fault  or  misconduct.  Ibid. 

5.  The  proofs  taken  upon  the  hearing  of  a  question  for  divorce,  may  be  considered  by  the 
court,  in  disposing  of  the  children  of  the  parties.  Ibid. 

6.  When  the  aid  of  the  Court  is  once  invoked  to  provide  for  the  guardianship  of  infants,  in 
case  of  separation  of  the  parents,  such  infants  become  the  wards  of  the  Court,  and  it  will 
not  permit  them  to  be  removed  beyond  its  jurisdiction,  or  permit  either  parent  to  alienate 
the  atiections  of  the  infants  from  the  other.  Ibid. 

See  Guardian  and  Ward. 

INJUNCTION. 

An  injunction  should  not  be  dissolved  and  the  bill  dismissed,  upon  the  tiling  of  an  answer 
not  under  oath;  or  without  evidence  of  the  truth  of  the  facts  alleged  in  the  answer.  Oray 
V.  McCance,  325 

INSOLVENT  DEBTOR. 

1.  An  assirament  by  an  insolvent  debtor  is  illegal  and  fraudulent,  which  requires  creditors 
who  shall  become  parties  and  share  in  its  proceeds  to  receive  their  dividends  in  full  satis- 
faction of  their  demands  against  the  assignor.     Conkling  v.  Carsjn,  503 

2.  Such  an  assignment  is  not  absolutely  void,  but  is  voidable  by  the  creditors  of  the  assignor, 
but  as  between  the  parties  it  is  valid  and  operative;  the  title  to  the  property  passed  there- 
by to  the  assignee ;  and  a  sale  by  him  to  a  6onayide  purchaser,  before  the  creditors  had  taken 
steps  to  defeat  the  assignment,  would  be  valid.  Ibid. 

3.  The  deed  of  assignment  being  voidable  only  at  the  instance  of  judgment  creditors  of  the 
assignor,  may  be  made  good  by  matter  ex  posi/acio.  And  when  an  assignment  is  so  modi- 
fied and  changed  as  to  divest  it  of  its  objectionable  features,  by  the  cons(3nt  of  all  the  parties 
thereto,  prior  to  the  time  that  any  of  the  creditors  are  in  a  position  to  attack  the  original 
assignment,  it  must  stand,  and  the  rights  of  the  creditors  must  be  governed  by  it.  Ibid. 

4.  A  clause  which  provides  that  any  surplus  remaining,  after  the  claims  of  the  creditors,  par- 
ties to  the  assignment,  have  been  satisfied,  shall  be  paid  over  to  the  assignor,  does  not  inval- 
idate the  assignment.  Ibid. 

INSTRUCTIONS. 

1.  Each  party  asking  instructions  from  the  Court,  should  see  that  the  instructions  are  proper 
in  themselves.  It  is  not  sufficient  that  the  necessary  qualifications  of  them,  may  be  found 
in  the  instructions  given  for  the  opposing  party.     Denman  v.  Bloomer,  171 

2.  In  order  to  reverse  a  judgment,  because  the  testimony  of  a  particular  witness  was  excluded 
from  the  jury,  it  must  be  shown  that  the  testimony  was  material.    Bloomer  v  Sherrill,      483 

3.  When  the  Court  lays  down  the  law  by  which  the  jury  are  to  be  governed  in  their  delibera- 
tions, he  must  instruct  them  in  writing.  Ibid. 

INTEREST. 

Counties  are  not  liable  to  p.ay  interest  on  their  contracts,  except  in  pursuance  of  an  express 
agreement  to  do  so.    County  of  Pike  v.  Hosford,  170 

JUDGMENT  AND  DECREE. 

1.  It  is  erroneous  to  enter  a  judgment  in  damages,  if  the  action  is  in  debt.  O'Connor  v. 
Mullen,  57 

2.  Action  against  two  defendants,  service  upon  one  only,  default  was  entered  against  the 
'^ defendants ;"  a  judgment  that  the  plaintiff  recover  of  and  from  the  •'■defendant,"  held 
bad  for  uncertainty.    G' Conner  y.  Boyd,  116 

88 
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3.  An  amendment  of  a  judgment  at  a  term  subsequent  to  that  in  which  it  was  rendered,  with- 
out notice  to  the  opposite  party,  will  not  avail  the  part}'  making  the  amendment.  Jbid. 

4.  A  judgment  rendered  in  the  Courts  of  a  sister  stale,  against  an  administrator  deriving  his 
authority  under  and  by  force  of  the  laws  of  this  state,  who  voluntarily  entered  his  appear- 
ance to  the  action  in  which  such  judgment  was  pronounced,  cannot  be  enforced  in  our 
Courts  against  ihe  estate  represented  by  such  administrator.     Judy  v.  Kelley,  211 

6.  A  judgment  rendered  under  such  circumstances,  is  a  nullity  here,  and  the  creditor  must  re- 
sort to  his  action  on  the  original  contract.  Ibid. 

6.  A  judgment  in  this  state  against  an  administrator,  is  not  an  admission  of  assets  sufficient 
to  satisfy  the  debt ;  its  only  effect  is  to  establish  a  debt  against  the  estate,  to  be  paid  in  due 
course  of  administration.  Ihid. 

7.  A  justice  of  the  peace  may  render  judgment  by  confession.    Hopkins  v.  Walter,  543 

8.  In  an  action  of  debt,  the  proper  judgment  isfor  the  amountof  the  debt,  to  be  discharged  on 
the  payment  of  the  damages  and  costs.     Tales  v.  Cole,  562 

9.  On  the  dismissal  of  a  suit  the  parties  are  out  of  Court,  and  all  further  proceedings  are  un- 
authorized, until  the  judgment  of  dismissal  is  vacated,  and  the  cause  reinstated.  Goodrich 
V.  Huntington,  646 

10.  The  appearance  of  a  defendant,  on  a  subsequent  day  of  the  term,  and  obtaining  leave 
to  withdraw  his  plea,  does  not  authorize  the  court  to  enter  judgment  by  nil  dicit.  Ibid. 

11.  In  order  to  sustain  a  judgment  entered  subsequent  to  the  dismissal  of  the  suit,  the  record 
should  show  that  the  order  of  dismissal  had  been  vacated,  or  some  act  of  the  party  clearly 
indicating  that  the  cause  should  be  heard  and  determined.  Ibid. 

12.  In  an  action  on  a  bond,  the  jury  must  find  as  well  the  amount  of  the  debt  as  the  damages, 
and  the  proper  judgment  is,  that  the  plaintiff'  recover  the  amount  of  debt  found,  to  be  dis- 
charged by  the  payment  of  damages  and  costs.    Austin  v.  The  People,  452 

JUDGMENT  DEBTOR  AND  CREDITOR. 

1.  Ordinarily  an  execution  must  issue  on  a  jtidgment  and  be  i-eturned  unsatisfied.'before  a 
Court  of  Equity  will  entertain  a  bill  to  reach  real  estate  in  which  tlie  judgment  delator  has 
not  such  an  interest  a.s  can  be  sold  on  execution;  but  in  proceedings  against  intestate  es- 
tates, which  are  insolvent,  a  resort  to  equity  may  be  had,  without  this  preliminary  step, 
since,  by  our  statute,  an  execution  cannot  issue  upon  a  judgment  against  an  administrator, 
McDowell  V.  Cochran,  31 

2.  The  administrator  must  be  made  a  party  to  the  suit.  Ibid. 
8.  An  assignee  of  a  judgment  under  our  statute  giving  the  right  of  redemption  of  realty  sold 

under  an  execution  to  judgment  creditors,  within  tifteen  months  after  sale,  is  in  contem- 
plation of  law  a  judgment  creditor,  and  as  such  is  entitled  to  redeem     Sweezxj  v.  Chandler, 

445 

4.  When  real  estate  was  sold  under  an  execution  issued  on  the  second,  in  point  of  time,  of 
three  judgments,  and  afterwards  an  execution  was  issued  on  the  oldest  of  i;he  three  judg- 
ments, and  levied  upon  the  same  real  estate  which  was  sold,  held  that  the  purchaser  under 
the  execution  issued  upon  the  second  judgment,  neglecting  to  redeem  within  twelve 
months  of  the  sale,  under  the  execution  on  the  oldest  judgment,  was  precluded  from  re- 
deeming as  a  judgment  creditor,  inasmuch  as  by  his  sale  under  his  execution,  he  was  no 
longer  a  judgment  creditor.  Held,  also,  that  the  creditor  holding  the  junior  of  the  three 
judgments,  had  the  ri}i;ht  of  redemption  under  the  sale  on  the  execution  issued  on  the  old- 
est judgment,  without  having  redeemed  froui  the  sale  on  the  execution  issued  on  the  sec- 
ond of  said  judgments.  Held,  also,  that  the  title  acquired  by  redemption  under  the  sale  on 
the  execution  issued  on  the  oldest  judgment,  would  hold  said  realty  in  preference  to  the 
purchaser  under  the  sale  made  on  the  execution  issued  on  the  second  judgment.  Ibid,. 

5.  Under  our  statute,  it  is  not  essential  that  a  judgment  should  be  a  lien  upon  the  estate,  in 
order  to  authorize  the  jud<;ment  creditor  to  redeem  from  a  previous  sale.  Ibid. 

6.  If  a  judgment  debtor  disposes  of  his  equity  of  redemption,  before  a  second  judgment  be- 
comes a  lien  upon  the  premises,  and  the  purchasers  of  the  equity  fail  to  redeem  the  prem- 
ises, the  judgment  creditors  under  the  second  judgment  may  redeem  after  the  twelve  and 
before  the  expiration  of  the  fifteen  months  from  the  day  of  the  first  sale.  McLagan  v. 
Brown,  519 

7.  A  judgment  creditor  who  redeems  from  a  prior  sale,  acquires  a  valid  title  to  the  premises 
redeemed,  even  though  the  judgment,  by  virtue  of  which  he  acquired  the  right  to  redeem 
may  be  subsequently  reversed,  Ibid. 

8.  A  petition  for  mechanic's  lien  should  make  judgment  creditors  parties  to  the  suit,  if  it  is 
designed  to  atfect  or  defeat  Iheir  rights.  Ibid. 

JURISDICTION. 

1.  Because  a  Court  of  Equitj'  has  concurrent  jurisdiction  with  a  Court  of  law,  it  will  not, 
therefore,  take  cognizance  of  a  case  already  pending  in  a  court  of  law,  and  oust  it  of  juris- 
diction.    Maaon  v.  Piggott,  85 

2.  As  a  general  principle,  in  all  cases  of  concurrent  jurisdiction,  the  tribunal  which  first  ob- 
tains jurisdiction  of  the  subject  m.itter,  must  proceed  and  finally  dispose  of  it.  A  Court  of 
Equity  will  not  take  jurisdiction  where  it  has  first  been  acquired  by  a  Court  of  law,  unless 
there  is  some  equitable  circumstance  in  the  case,  which  the  party  cannot  avail  himself  of  at 
law.  Ibid. 
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3.  The  ric;ht  of  jurisdiction  depends  upon  facts  existing  in  the  county  in  which  it  is  exer- 
cised.   Haddock  v.  Waterman,  474 

4.  When  the  I'ight  to  entertain  a  suit  and  send  abroad  process  is  once  established,  by  proper 
averments  in  tlie  declaration,  the  presumption  is,  that  the  process  was  sent  to  the  proper 
county.  Ibid. 

5.  When  the  right  to  commence  a  suit  in  a  particular  county  depends  upon  residence,  it  must 
be  averred;  but  when  that  right  depends  upon  other  facts,  these  must  be  averred  in  the 
declaration,  and  then  the  residence  need  not  be  averred.  Ibid, 

6.  Where  the  jurisdiction  of  an  officer  is  of  a  special  and  particular  character,  a  person  acting 
under  a  warrant  from  him,  in  order  to  justify  himself,  most  show  that  the  officer  who  issued 
the  warrant  acted  within  his  jurisdiction,  and  was  authorized  to  act  in  the  particular 
case.     Guyer  v.  Andrews,  494 

7.  A  justice  of  the  peace  may  render  judgment  upon  the  confession  of  a  party  who  is  before 
him  and  acknowledges  an  indebtedness  within  his  jurisdiction.    Hopkins  v.  Walter,       543 

8.  In  a  declaration  on  a  contract  speaifically  made  payable  in  the  county  where  the  action  is 
brought,  it  is  not  necessary  to  aver  that  the  plaintiff  resides  in  such  county,  to  justify  the 
emanation  of  process  to  a  foreign  county.  The  place  of  payment  controls  the  jurisdiction. 
Waterman  v.  Peet,  648 

9.  Courts  will  take  jurisdiction  and  decide  a  contest  between  citizens,  even  where  the  state 
should  be  a  party,  although  it  is  impossible  to  make  her  one.    French  v.  Webster,  254 

See  ftUAEDIAN  AND  Wabd,  3,  4. 

JUSTICES. 

1.  Courts  sitting  in  a  county  will  take  notice  officially  of  who  are  justices  for  said  county. 
Irving  v  BrowneU,  403 

2.  The  direction  to  justices  in  the  statute,  where  an  appeal  is  prayed,  to  take  a  bond  in  double 
the  amount  of  the  judgment  and  costs,  is  not  imperative ;  and  a  bond,  the  penalty  of 
which  was  more  than  double  the  amount  of  the  judgment,  is  valid.  And  even  though  the 
statute  is  imperative,  a  bond  which  varied  from  it  in  that  particular  would  still  he  good  as 
a  voluntary  obligalion.    Smith  v.  Whitaker,  417 

3.  On  an  appeal  from  a  justice  of  the  peace,  the  Circuit  Court  is  to  h»ar  the  case  on  its  mer- 
its, unless  it  shall  appear  from  the  evidence  that  the  justice  had  no  jurisdiction  over  the 
subject  matter  of  the  action.    Ballard  v.  McCarty,  501 

4.  An  appeal  from  the  decision  of  a  justice  of  the  peace  should  not  be  dismissed,  until  it  ap- 
pears from  the  evidence  that  the  matter  litigated  was  without  the  jurisdiction  of  the  justice. 

Ibid. 

6.  Ajustice  of  the  peace  may  render  judgment  upon  the  confession  of  a  party  who  is  before 

him  and  acknowledges  an  indebtedness  within  his  jurisdiction.     Hopkins  v.  Walter.      543 

6.  Whenever  a  party  intends  to  appeal  from  the  decision  of  ajustice  of  the  peace,  and  makes 
such  an  attempt  at  the  execution  of  a  oond,  that  the  orticer  authorized  to  approve  it  ac- 
cepts the  bond,  the  appellant  should  not  be  prejudiced  by  reason  of  any  informality  or  de- 
ficiency in  the  bond.     Bragg  v.  Fessenden,  544 

7.  Where  actions  are  brought'before  ajustice  of  the  peace  on  two  notes,  returnable  at  the  same 
time,  which,  if  consolidated,  would  exceed  one  hundred  dollars,  a  judgment  on  the  first 
note  is  not  a  bar  to  a  judgment  on  the  second.  Each  note  constitutes  a  separate  demand. 
Buckner  v.  Thompson,  564 

8.  If  a  controversy  exists  as  to  the  amount  of  a  set-ofl",  a  party  is  not  bound  to  give  credit  be- 
fore the  commencement  of  a  suit,  for  the  exact  amount  to  which  the  trial  may  show  the 
party  entitled.  Ibid. 

0.  The  statute  which  allows  the  parties  in  trials  commenced  before  justices  of  the  peace  to 
avail  themselves  of  the  oath  of  the  adverse  parties,  is  in  derogation  of  the  principles  of  the 
common  law,  and  must  he  construed  to  embrace  only  such  cases  as  are  within  both  the  let- 
ter and  spirit  of  its  provisions.     Pickering  v.  Misner,  597 

10.  If  the  party  to  whom  the  oath  is  referred  declines  to  be  sworn  as  a  witness,  or  refuses  to 
testify  when  sworn,  the  opposite  party  may  then  become  a  witness  in  his  own  behalf,  and 
testify  in  relation  to  the  matter  in  question.  But  if  the  party  first  called  is  sworn,  and  tes- 
tifies in  good  faith,  the  object  of  tlie  statute  is  answered  ;  and  the  party  claiming  the  bene- 
fit of  the  statutory  provision,  is  not  permitted  to  become  a  witness  for  himself.  Ibid. 

11.  If  a  party  to  the  suit  is  sworn,  he  is  bound  to  testify  fairly  and  fully,  so  far  as  he  may  be 
interrogated.  If  he  manifests  a  disposition  to  conceal  or  withhold  the  truth,  does  not  give 
explicit  answers,  or  deprives  the  party  calling  him  of  the  benefit  of  the  facts  within  his 
knowledge,  the  Court  may  hold  that  he  refuses  to  testify,  and  allow  the  other  party  to  be- 
come a  witness.  Ibid. 

12.  In  such  a  case,  the  bill  of  exceptions  should  state  this  as  the  reason  for  permitting  the 
other  party  to  become  a  witness,  or  set  forth  all  the  facts,  so  that  this  Court  may  determine 
wiiether  the  decision  of  the  Circuit  Court  was  correct.  Ibid. 

13.  The  statute  requiring  justices  to  indorse  the  amount  of  the  plaintiff's  demand  on  the  back 
of  the  summons  is  directory;  an  omission  to  do  so,  will  not  operate  to  defeat  the  action, 
especially  if  the  objection  is  first  taken  in  the  Circuit  Court.  If  the  justice  does  indorse 
the  amount  of  the  plaintiff's  demand,  the  recovery  will  be  limited  to  that  amount.  Eaton  v. 
Oraham,  619 
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LEGISLATURE. 

1.  A  conveyance  of  land  to  a  county,  in  consideration  of  the  location  of  a  county  seat  at  a 
particular  place,  does  not  deprive  the  Legislature  of  the  right  to  remove  the  same,  whenever 
the  puljlic  good  shall  require  a  change.  Nor  does  such  conveyance,  if  unconditional,  give 
the  donors  of  property  a  right  of  action  for  damages  sustained,  in  consequence  of  such  re- 
moval.   Adams  v.  County  of  Logan,  336 

2.  Even  had  the  donors  of  property  made  an  express  agreement  that  the  land  should  revert, 
in  case  of  the  removal  of  the  county  seat,  it  would  not  avail  them  unless  it  had  been  ex- 
pressed on  the  face  of  the  deed,  or  in  aseparate  instrument.  Such  an  agreement  cannot  rest 
in  parol.  Ibid. 

LEVY.    SATISFACTION. 

1.  A  levy  upon  personal  property,  apparently  of  sufficient  value  to  satisfy  the  judgment,  is 
not  an  absolute  satisfaction,  but  sub  modo  only;  for,  until  the  levy  is  disposed  of,  it  cannot 
be  certainly  known  that  it  will  produce  an  absolute  satisfaction.    Ambrose  v.  Weed,         4K8 

2.  So  where  the  property  is  withdrawn  from  the  custody  of  the  officer,  by  the  execution  of  a 
delivery  bond,  and  the  condition  of  the  bond  is  not  complied  with,  neither  the  defendant, 
nor  his  surety  upon  an  appeal  bond,  can  set  up  the  levy  as  a  bar  to  an  action  upon  the  ap- 
peal bond.  Ibid. 

LICENSE. 

1.  A  mere  license,  whether  by  deed  or  parol,  is  always  revocable  at  the  will  of  the  licensor, 
unless  coupled  with  an  interest  and  executed,  then  it  is  irrevocable.     Woodward  v.  Seely, 
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2.  A  license  coupled  with  an  interest  in  land,  must  be  in  writing.  Ibid. 

3.  A  license  perpetually  to  overflow  the  land  of  a  part3'  granting  such  license,  would  create 
an  interest  in  the  land,  and  therefore,  the  license  cannot  be  granted  by  parol.  Ibid. 

4.  A  Court  of  Equity  will  not  enforce  a  parol  license  to  overflow  the  lands  of  the  licensor, 
even  in  favor  of  a  party  who,  instead  of  procuring  a  license  by  deed,  has  acted  in  good  faith 
upon  the  parol  license,  and  made  valuable  improvements  upon  his  own  land,  which  will 
become  worthless  if  the  license  is  revoked.  Ibid. 

LIEN. 

li  The  tenth  chapter  of  the  Revised  Statutes  creates  a  lien  in  favor  of  those  engaged  in  run- 
ning and  managing  a  vessel,  and  those  furnishing  her  with  materials  or  supplies  ;  which 
attaches  the  moment  the  liability  is  incurred.  The  lien,  however,  cannot  be  asserted  to  the 
prejudice  of  creditors,  incumbrancers  or  purchasers,  unless  the  remedy  is  pursued  within 
three  months  after  the  cause  of  action  accrues.  To  this  extent,  the  maratime  law  is  extended 
over  domestic  vessels.     Germain  v.  Steam  Tug  Indiana,  535 

2.  The  claims  of  seamen  are  superior  to  those  of  material-men,  and  are  to  be  first  paid.    Ibid. 

3.  Our  statute  adopts  the  maritime  law,  in  the  creation  of  a  lien  in  favor  of  mariners  and 
material-men,  but  has  provided  a  difterent  remedy  for  the  enforcement  of  such  lien,  which, 
although  in  some  respects  a  proceeding  in  rem.  has  n«  such  conclusive  effect  as  an  admi- 
ralty decree.  Ibid. 

4.  The  sale  of  a  vessel,  under  a  judgment  in  attachment,  obtained  by  a  seaman  or  material- 
man, does  not  divest  any  liens  of  a  superior  degree,  nor  any  antecedent  liens  of  the  same 
degree.  Ibid. 

5.  A  lien  once  acquired  continues  in  full  force  for  three  months,  unaffected  by  any  proceed- 
ings to  enforce  subsequent  liens,  and  the  lien-holder  is  not  chargeable  with  laches  until 
that  period  has  elapsed.  Ibid. 

6.  An  implied  lien  on  land  for  the  payment  of  the  purchase  money,  must,  as  against  third  per- 
sons, be  enforced  by  the  vendor  within  a  reasonable  time,  after  his  right  to  do  so  at- 
taches.    Trustees  of  Schools  v.  Wright,  603 

7.  In  1835  the  school  commissioner  sold  lands  to  A,  and  received  his  notes  with  B  and  C  as 
sureties,  for  the  payment  of  the  price,  and  s^ave  him  a  certificate  of  purchase,  but  failed  to 
take  a  mortgage  on  the  premises,  as  required  by  statute.  In  1836,  A  sold  the  land  to  D; 
and,  in  1837,  D  sold  the  same  to  E,  P  and  G.  Patents  were  issued  to  A,  in  1838.  In  1845, 
tile  trustees  of  schools  filed  a  bill  in  chancery  to  subject  the  land  to  sale  for  the  payment  of 
the  original  purchase  money,  which  became  due  in  1838.  Held,  that  the  application  came 
too  late.  Ibid. 

LIMITATION. 

1,  That  part  of  the  third  section  of  the  sixty-sixth  chapter  of  the  Revised  Statutes,  which 
proviaes  that  "  every  action  upon  the  case  for  words,  shall  be  commenced  within  one  year 
nest  after  the  words  spoken,  and  not  after,"  is  not  broad  enough  to  include  actions  for  libel, 
but  is  confined  exclusively  to  actions  for  verbal  slander.    Hazell  v.  Shelby,  9 

2.  It  is  a  familiar  principle,  that  a  statute  of  limitations  shall  not  be  applied  to  eases  not 
clearly  within  its  provisions.  Ibid. 
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3.  The  "  Act  to  amend  the  sixty-sixth  chapter  of  the  Eevised  Statutes,  entitled  '  Limita- 
tions, '  approved  February  10, 1849,  will  be  so  interpreted  as  to  operate  only  on  causes  of 
action  accruine;  after  it  took  effect.     Thompson  v.  Alexander,  54 

4.  Where  the  plaintifi' has  ffliled  to  exhibit  his  demands  against  an  estate,  within  the  two 
years  limited  by  the  statute,  he  is,  neveriheless,  entitled  to  a  judgment  against  the  admin- 
istrator for  the  amount  found  to  be  due  him,  to  be  satisfied  out  of  such  assets  as  may  there- 
after be  discovered,  and  which  have  not  been  inventoried  or  accounted  for  by  the  adminis- 
trator.   Judy  V.  Kelley,  211 

B.  AVhen  a  statute  of  limitations  begins  to  run,  it  will  continue  to  run  until  it  operates  as  a 
complete  bar,  unless  there  is  some  saving  or  qualification  in  the  statute  itself.  People  v. 
White,  '  341 

LESSOR  AND  LESSEE. 

J.  The  goods  of  a  suh-lessee  of  a  part  of  demised  premises,  are  not  liable  to  be  distrained  for 
the  rent  reserved  in  the  original  lease.    Gray  v.  Sawson,  527 

MANDAMUS. 

1.  The  question  as  to  who  shall  be  the  relator  in  an  application  for  a  mandamus,  depends  on 
the  object  to  be  attained  by  the  writ.  Where  the  remedy  is  resorted  to  for  the  purpose  of 
enforcing  a  private  right,  the  person  interested  in  having  the  right  enforced  must  be  the  re- 
lator.    County  of  Pike  V.  7 he  People,  202 

2.  The  relator  is  considered  as  the  real  party,  and  his  right  to  the  relief  demanded  must 
clearly  appear.  A  stranger  is  not  permitted  officiously  to  interfere  and  sue  out  a  mandamus 
in  a  matter  of  private  concern.  Ibid. 

3.  Where  the  object  is  the  enforcement  of  a  public  right,  the  People  are  regarded  as  the  real 
party,  and  the  relator  need  not  show  that  he  has  any  legal  interest  in  the  result.  It  is 
enough  that  he  is  interested  as  a  citizen,  in  having  the  laws  executed,  and  the  right  in  ques- 
tion enforced.  Ibid. 

4.  By  the  express  provisions  of  the  statute,  the  successful  party  in  the  proceeding  for  a  man- 
damus, recovers  costs  in  all  cases.  Ibid. 

5.  Where  a  specific  fund  given  to  a  county  by  the  legislature,  to  be  held  in  trust  for  certain 
purposes,  is  diverted  from  that  purpose  and  mixed  with  the  general  funds  of  the  county,  it 
IS  not  error  in  the  Court  to  award  a  mandamus,  to  compell  such  fund  to  be  paid  over  to  the 
person  entitled  to  it,  and  to  direct  an  order  to  be  drawn  upon  the  general  funds  of  the  coun- 
ty in  the  treasury.  Ibid. 

MARITIME  LIEN. 

See  Lien. 

MECHANICS'  LIEN. 

1.  A  mechanic's  lien  does  not  attach  until  the  work  shall  have  been  performed,  or  the  materi- 
als shall  have  been  furnished,  for  vfhieh  the  lien  is  claimed.    McLaganv.  Brown,  519 

i.  A  petition  for  mechanic's  lien  should  make  judgment  creditors  parties  to  the  suit,  if  it  is 
designed  to  afiect  or  defeat  their  rights.  Ibid. 

METES  AND  BOUNDS. 

\.  If  a  tract  of  land  is  conveyed  by  metes  and  bounds,  or  any  other  certain  description,  the 
grantee  takes  all  the  land  included  within  the  designated  limits,  although  the  quantity 
may  exceed  what  is  stated  in  the  deed;  and  he  is  restricted  to  those  limits,  if  the  quantity 
proves  to  be  less  than  is  represented.    Kruse  v.  Scripps,  98 

t.  The  statement  of  quantity  is  considered  the  most  uncertain  part  of  the  description,  and 
when  inconsistent  with  boundaries,  courses  or  distances,  quantity  must  be  rejected.    Ibid. 

8.  A  mortgage  expressed  to  be  for  sixty-one  acres  of  land,  tne  south-east  quarter  of  section 
twenty-eight,  &c.,  was  held  to  cover  the  entire  congressional  tract,  and  the  description  of 
sixty-one  acres  as  the  quantity,  was  disregarded.  Ibid, 

See  Boundary. 

MORTGAGE.    MORTGAGEE. 

J.  A  mortgagee  who  enters  upon  the  mortgaged  premises  for  condition  broken,  must  account 
for  the  rents  and  profits  actually  received,  or  which  might  have  been  received  by  reasona- 
ble care  and  prudence.  These  must  be  credited  as  so  much  paid  upon  the  mortgage,  from 
year  to  year;  first  in  extinguishment  of  the  interest,  and  then  of  the  principal.  McConnel 
V.  Holobush,  61 

g.  A  mortgagee  in  possession  is  authorized,  and  even  bound,  to  lay  out  money  to  keep  the  es- 
tate in  necessary  repair,  and  to  preserve  it;  but  he  is  not  authorized  to  make  new  improve- 
ments, and  tack  the  expense  to  the  amount  due  upon  the  mortgage,  or  pay  it  out  of  the 
rents  and  profits,  except  under  very  extraordinary  circumstances.  Ibid. 
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3.  Where  a  mortgage  was  expressed  to  be  "for  sixty-one  acres  of  land,  to-wit,  the  south-east 
quarter  of  section  number  twenty-eight,  townsliip  two,"  &c.,  it  was  held  to  cover  the  entire 
congressional  tract,  and  the  description  of  "  sixty-one  acres"  as  the  quantity,  was  disre- 
garded,    liruse  V.  ScrippS;  98 

4.  A  subsequent  purchaser  is  to  be  charged  with  full  notice  of  the  legal  effect  of  such  mort- 
gage.   His  rights  are  no  greater  than  tliose  of  the  mortgagor.  Ibid. 

5.  A  subsequent  naortgagee  upon  the  same  premises,  for  an  existing  debt,  is  entitled  to  prece- 
dence of  advances  made  by  a  prior  mortgagee,  who  has  notice  of  the  second  mortgage. 
Frye  V.  Bank,  of  Illinois,  -  367 

6.  It  would  be  inequitable  to  allow  a  mortgagor  to  suffer  the  mortgaged  lands  to  be  sold  for 
taxes  by  buying  them  in  himself,  to  defeat  the  lien  of  the  mortgage.  Ibid. 

7.  A  chattel  mortgage  duly  acknowledged  and  recorded,  containing  a  provision  that  the  prop- 
erty mortgaged  may  continue  in  the  possession  of  the  mortgagor,  will,  if  made  in  good 
faith,  to  secure  an  honest  debt,  be  good  and  valid  against  creditors  and  purchasers,  for  the 
space  of  two  years  after  the  same  shall  have  been  recorded,  whether  the  debt  it  is  designed 
to  secure  then  becomes  due  or  not.  After  that  time,  it  ceases  to  be  valid  against  creditors 
and  purchasers,  unless  the  possession  of  the  property  is  transferred  to  the  mortgagee.  Cook 
V.  Thayer,  617 

NEW  TRIAL. 

1.  Where  a  motion  for  a  new  trial  was  made  in  the  Court  below  and  overruled,  the  evidence 
embodied  in  a  bill  of  exceptions,  but  no  allusion  made  in  the  bill  to  the  motion  or  decision 
of  the  Court  thereon,  the  decision  of  the  Circuit  Court,  in  overruling  the  motion,  will  not 
be  reviewed  by  this  Court.    Dickhut  v.  Durrell,  72 

2.  Where  it  is  apparent  that  the  jury  either  mistook  the  evidence,  or  that  they  misunderstood 
the  law  as  applicable  to  the  evidence,  a  new  trial  will  be  granted.    Gordon  v.  Crooks,       142 

See  YoDNG  v.  Silkwood,  36,  and  M.4.NN  v.  Russell,  586. 

PARENT  AND  CHILD. 

1.  In  cases  of  separation,  the  father  has  the  legal  right  to  the  custody  and  control  of  his  chil- 
dren, unless  he  has  forfeited,  waived  or  lost  it,  by  misconduct,  misfortune  or  some  peculiar 
circumstances,  sufHeient  to  deprive  him  of  it     Miner  v.  Miner,  43 

2.  Next  to  the  right  of  the  father,  that  of  the  mother  must  be  recognized ;  but  these  rights  are 
subject  to  the  control  of  a  Court  of  Chancerj',  and  when  its  aid  is  invoked,  the  best  interests 
of  the  child  should  be  primarily  considered.  Ibid. 

3.  Under  our  statute,  the  paramount  right  of  the  father  to  the  children  will  not  be  recognized 
where  a  divorce  has  been  granted  for  his  fault  or  misconduct.  Ibid. 

4.  The  proofs  taken  upon  the  hearing  of  a  question  for  divorce,  may  be  considered  by  the 
Court,  in  disposing  of  the  children  of  the  parties.  Ibid. 

PARTIES  TO   SUITS. 

1.  In  an  action  to  recover  a  specific  penalty,  given  by  statute,  which  does  not  rest  in  compu- 
tation, the  owners  of  the  land  must  all  join  in  the  action.    Edwards  v.  Hill,  22 

2.  In  actions  for  torts,  the  non-joinder  of  persons  interested  with  the  plaintiflf,  must  be 
pleaded  in  abatement,  and  cannot  be  taken  advantage  of  on  the  trial,  otherwise  than  in  mit- 
igation of  damages.  Ibid. 

3.  If  thedefendant  omits  to  plead  the  non-joinder  in  abatement,  the  plaintiff  may  have  judg- 
ment for  his  aliquot  share  of  the  damage  sustained.  IbH. 

4.  And  the  other  persons  in  interest  may,  in  another  action,  recover  to  the  extent  of  the  in- 
juries sustained  by  them.  Ibid. 

5.  In  chancery  the  real  parties  in  interest  should  be  parties  to  the  proceeding.  Hoare  v.  Har- 
ris, 24 

6.  Although  our  statute  may  give  to  guardians  the  control  of  suits,  it  makes  no  change  as  to 
the  parties  to  the  suit.  Ibid. 

7.  As  a  general  rule  in  chancery  all  parties  interested  in  the  object  of  the  suit  must  be  made 
parties,  before  the  Court  will  proceed  to  a  final  determination.  This  rule  is  not  an  arbitra- 
ry and  inflexible  one,  but  is  adopted  as  a  matter  of  convenience,  for  promoting  the  ends  of 
justics;  and  whenever  its  application  would  defeat  those  ends,  the  rule  itself  must  gener- 
ally give  way.     Webster  v.  French,  2n4 

8.  A  person  who  claims  under  a  title  paramount,  or  prior  to  that  sought  to  be  enforced  by  a 
bill  in  chancery,  and  whose  interest  and  title  are  not  afiected  by  the  reliief  prayed  for,  need 
not  be  ma^le  a  party  to  such  bill.    FVye  v.  Bank  of  Illinois.  367 

9.  Where  it  is  impossible  to  make  the  state  a  party  to  a  suit,  the  Court  will  take  jurisdiction, 
as  that  objection  will  not  be  allowed  to  defeat  a  just  claim  existing  between  citizens.  Web- 
ster V.  French,  254 

10.  In  a  suit  to  set  aside  the  fraudulent  conveyance  of  an  intestate,  Ms  administrator  ought 
to  be  made  a  party.    McDowell  v.  Cochran,  31 

See  Abatement,  1. 
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PARTNEKS.     PARTNERSHIP. 

1.  If  the  legal  or  equitable  interests  in  partnership  effects  have  been  transferred  to  an  assignee, 
a  debtor  who  should  pay  a  debt  to  either  of  the  partners,  after  notice  of  the  assignment, 
would  be  liable  to  pay  again  to  assignee.    Gordon  v.  Freeman,  14 

2.  After  a  dissolution  of  a  partnership,  either  party  may  receive  a  debt  due  the  firm,  notwith- 
standing an  agreement  between  the  partners,  of  which  ihe  debtor  has  notice,  that  one  of 
their  number,  or  a  third  person,  shall  alone  collect  and  pay  the  debts.  Ibid. 

3.  A  surviving  partner  has  a  a  right  to  retain  the  partnership  etl'ects,  and  settle  up  the  atfairs 
of  the  partnership.  The  effects  are  first  to  be  applied  to  the  payment  of  the  joint  debts ;  the 
surplus  should  be  divided  between  the  survivor  and  the  personal  representatives  of  the  de- 
ceased partner.    People  v.  White,  341 

4.  Should  the  surviving  partner  be  guilty  of  laches  or  bad  faith,  the  administrator  of  the  de- 
ceased partner  may  interfere  by  bill  in  equity.  Ibid. 

6.  The  principle  is  well  settled,  that  partners  cannot  sue  each  other  at  law,  for  any  matter 
relating  to  the  partnership  concerns,  unless  there  has  been  a  final  settlement  between  them, 
a  balance  ascertained,  and  an  express  promise  to  pay  the  balance.    Chadsey  v.  Harrison, 

151 

6.  Without  a  general  adjustment  of  the  partnership  concerns,  there  is  no  consideration  to  up- 
hold an  express  promise  of  one  partner  to  pay  his  copartner  a  balance  alleged  to  be  due. 

Ibid. 

7.  Where  a  partnership  is  composed  of  three  persons,  two  of  them  cannot  state  an  account 
which  will  bind  the  third.  All  must  concur  in  the  settlement,  and  it  must  embrace  all  of 
the  partnership  transactions.  Jbid. 

8.  If  it  expressly  agreed,  that  a  partner  is  not  to  give  his  personal  services  for  the  benefit  of 
the  firm,  he  may  recover  from  his  copartners  for  services  rendered  the  joint  concern,  at 
their  instance  and  request.    Lewis  v.  Moffe.tt,  393 

PATENT. 

In  construing  a  patent  from  the  United  States,  which  describes  the  land  granted  by  the 
number  of  the  section,  township  and  range,  Courts  will  look  to  the  plat  and  field  notes, 
made  and  returned  to  the  surveyor  general  by  the  government  surveyors,  in  order  to  locate 
the  land.    McClintock  v.  Rogers,  279 

PENAL  STATUTE. 

1.  A  remedy  on  a  penal  statute  must  be  strictly  pursued,  and  before  a  party  is  allowed  to  re- 
cover under  it,  he  must  bring  himself  clearly  within  its  provisions.    Edwards  v.  Hill,        22 

2.  In  an  action  to  recover  a  penalty  for  cuting  timber,  the  owners  of  the  land  must  all  join 
in  the  action.  Ibid. 

PERSONAL  PROPERTY. 

1.  If  a  party  considering  an  article  entirely  worthless,  casts  it  away,  intending  to  abandon  it, 
he  loses  his  title  to  it.     McGoon  v.  Ankeny,  558 

2.  Personal  property,  in  the  adverse  possession  of  another,  claiming  it  as  his  own,  cannot  be 
sold  and  transferred,  even  by  the  real  owner ;  he  has  but  a  right  of  action  against  the  pos- 
sessor, which  is  not  the  subject  of  legal  transfer.  Ibid. 

PLEADING. 

1.  A  plaintiff  may,  under  the  replication  of  de  injuria,  to  the  plea  of  son  assault  demesne, 
without  a  special  replication  or  a  new  assignment,  show  that  the  defendant's  battery  was 
excessive.    Ayres  v.  KsUey,  17 

2.  The  replication  de  injuria  is  a  general  traverse  of  the  whole  plea,  and  under  it  the  plaintiff  is 
at  liberty  to  adduce  any  proof  that  tends  to  disprove  any  of  the  facts  alleged  in  the  plea.  Ibid. 

5.  It  is  only  where  the  plaintiff's  seeks  to  introduce  new  matter,  which  shows  that  the  facts 
stated  in"  the  plea,  though  true,  do  not  justify  the  trespass,  that  he  is  required  to  reply  spe- 
cially, or  new  assign.  Ibid. 

4.  In  actions  for  torts,  the  non-joinder  of  persons  interested  with  the  plaintiff,  must  be  plead- 
ed in  abatement,  and  cannot  be  taken  advantage  of  on  the  trial  otherwise  than  in  miti- 
gation of  damages.      Edwards  v.  Hill,  %■>. 

5.  A  remedy  ou  a  penal  statute  must  be  strictly  pursued,  and  before  a  party  is  allowed  to  re- 
cover under  it,  he  must  bring  himself  clearly  within  its  provisions.  Ibid. 

6.  To  an  action  on  a  covenant  for  the  delivery  of  a  specific  quantity  of  lumber,  the  party 
relying  on  a  performance  of  his  covenant,  must  in  his  plea  aver  that  he  was  ready  and 
able  to  deliver  the  lumber  at  the  time  and  place  mentioned  in  the  covenant.  Diekkut  v. 
Durrell,  72 

7.  An  averment  that  the  covenantee  was  then  and  there  informed  and  advised  that  the  lum- 
ber was  ready  for  him,  is  insufficient.  _  Ibid. 

8.  In  this  state  a  plea  of  plene  administravit  is  no  answer  to  an  action  brought  against  an 
administrator,  upon  a  debt  due  by  his  iulestate.    Judy  v.  Kelley,  211 

9.  A  plea  to  an  action  brought  against  an  administrator,  on  a  debt  due  by  his  intestate,  that 
such  demand  was  not  exhibite^d  against  said  estate,  within  two  years  after  the  grant  of  ad- 
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ministration  is  a  good  defence.  If  the  debt  was  exhibited  within  the  two  years,  or  if  the 
plaintitf  labored  under  any  of  the  disabilities  mentioned  in  the  statute,  the  plaintitf  should 
set  forth  the  facts  iu  a  special  replication.  Ibid. 

10.  In  an  action  upon  an  instrument  of  indemnity,  the  plaintiff  must  aver  in  the  declaration, 
that  it  was  given  f'^r  a  sufficient  consideration,  and  that  he  has  been  damnified  by  having 
to  pay.     Israel  v.  Reyiwlds,  218 

11.  If  a  general  demurrer  is  filed  to  several  counts,  one  of  which  is  good,  demurrer  should  be 
overruled.  Ibid. 

12.  Where  a  defendant  flies  several  special  pleas,  to  which  the  plaintiff  replies,  and  defendant 
neglects  to  add  the  similiter,  he  cannot  assign  for  error  that  the  court  below  rendered  judg- 
ment for  the  plaintiff' without  first  disposing  of  the  issues  of  fact,  upon  the  pleas  and  repli- 
cation.    Furness  v.  Williams,  229 

13.  Where  an  action  is  brought  upon  a  note,  which  was  given  for  the  consideration  of  a  con- 
veyance of  land,  with  a  covenant  that  the  grantor  had  good  right  to  convey,  it  is  no  de- 
fence to  the  action  to  plead  that,,  at  the  time  of  the  conveyance,  a  part  of  the  land,  equal  to 
the  value  of  S350  of  the  purchase  money,  had  "  been  sold  under  and  by  virtue  of  the  re- 
venue laws  of  this  state,  to  one  Riddle,  in  the  year  1844,  for  the  taxes  due  thereon  to  the 
county  and  state  aforesaid  for  the  j'ear  1843,  and  that  two  years  have  elapsed  since  said 
sale  of  the  same  as  aforesaid,  and  the  same  has  not  been  redeemed,  whereby  the  said  por- 
tion of  said  premises  became  lost,"  &c.  The  defendent  should  have  set  forth  the  proceed- 
ings under  which  the  land  was  sold  for  taxes,  so  that  the  Court  can  see  that  the  covenant 
has  been  broken ;  or  he  must  take  the  general  averment  that  the  sale  was  legally  made, 
and  the  title  became  thereby  divested  out  of  the  plaintitf.  Ibid. 

14.  Where  the  fact  which  concludes  the  defendant  from  making  the  denial  appears  in  the  decla- 
ration, the  estoppel  may  be  insisted  upon  by  a  demurrer  to  the  plea  by  which  the  same  matter 
is  set  up  as  a  defence.    Smith  v.  Whitaker,  417 

15  But  if  the  matter  of  estoppel  does  not  appear  in  the  declaration,  the  plaintiff  must,  by  a 
replication  to  the  plea,  expressly  show  such  matter,  and  rely  thereon.  Ibid. 

16.  A  plea  to  an  action  brought  against  a  bank,  to  recover  the  amount  of  notes  issued  by  it, 
which  recites  a  contract  between  the  bank  and  A  and  B,  by  the  terms  of  which  the  bank, 
on  the  security  of  an  assignment,  of  |90,000  of  its  stock,  loaned  $60,000  in  its  notes,  to 
A  and  B,  for  one  year,  who  agree  to  make  such  use  of  the  notes  as  would  best  prevent  their 
return  to  the  bank  for  redemption,  and  to  provide  funds  for  such  of  them  as  should  be  pre- 
sented to  the  bank  for  payment,  &c.,  and  avers  that  the  notes  sued  on  were  delivered  to  A. 
and  B,  in  pursuance  of  such  contract,  were  fraudulently  delivered  by  them  to  the  plaintiffs, 
to  be  put  in  suit  for  the  benefit  of  A  and  B,  does  not  constitute  a  bar  to  a  recovery  on  the 
notes.    Neiv  Hope  Delaware  Bridge  Company  v.  Perry,  467 

17.  In  an  action  against  the  maker  of  a  bank  note,  made  payable  on  demand,  at  a  particular 
place,  it  is  not  necessary  to  aver  and  prove  a  demand  at  such  place.  The  readiness  to 
pay  at  the  time  and  place,  may  be  pleaded  in  bar  of  damages  and  costs.  Ibid. 

18.  VVhen  the  right  to  commence  a  suit  in  a  particular  county  depends  upon  residence,  it  must 
be  averred  ;  but  when  that  right  depends  upon  other  facts,  these  must  be  averred  in  the  de- 
claration, and  then  the  residence  need  not  be  averred.    Haddock  v.  Waterman,  474 

19.  Held,  that  a  plea  which  avers,  in  answer  to  an  action  of  trespass,  that  the  landlord  entered 
on  the  premises  on  the  last  day  of  the  term,  and  distrained  the  property  for  rent  due  three 
months  previously,  is  good.    Kizer  v.  Kennedy,  672 

20.  A  defendant,  by  pleading  in  bar  of  an  action,  after  a  demurrer  has  been  sustained  to  a  plea 
in  abatement,  does  not  thereby  waive  his  rights  under  the  plea  in  abatement,  but  may  as- 
sign for  error  the  decision  of  the  Court  sustaining  the  demurrer.      Weld  v.  Hubbard,       573 

21.  Variances  between  the  writ  and  declaration  may  properly  be  pleaded  in  abatement.    Ibid. 

22.  A  declaration  ought  to  pursue  the  writ,  as  to  the  character  of  the  action,  and  the  extent 
of  the  demand.  Ibid. 

22.  A  summons  in  debt  is  defective,  if  it  does  not  demand  a  particular  sum  as  the  debt.   Ibid. 

See  Demcreee. 

POSSESSION. 

1.  The  words  "  claim  and  color  of  title  made  in  good  faith,"  under  the  law  of  1839,  mean 
such  a  title  as,  tested  by  itself,  would  appear  to  be  good —  n  prima  facie  title.  Such  a  title, 
connected  with  seven  years'  actual  possession,  and  payment  of  taxes,  becomes  invincible. 
Irving  v.  Brownell,  402 

2.  To  be  actual,  the  possession  should  be  open,  visible  and  exclusive,  either  by  an  enclosure, 
the  erection  of  buildings,  or  in  such  manner  as  to  give  the  real  owner  notice  that  the  person 
in  possession  was  clainiing  the  land  as  his  own.  Ibid. 

See  Title,  2 ,  Tax  Title.  ' 

PRACTICE. 

1.  An  established  rule  of  practice,  which  has  been  acted  upon  for  several  years,  ought  not  to 
be  changed,  even  admitting  that  at  the  beginning  it  would  have  been  better  if  a  different 
rule  had  prevailed.    Dickhut  v.  Durrell,  72 

2.  In  an  action  upon  a  bail  bond,  where  the  defendant  makes  default,  the  clerk  does  not  assess 
th«  debt.    The  default  admits  the  debt,  which  is  the  penalty  of  the  bond.    The  assessment 
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is  of  rhe  damages,  occasioned  by  the  breach  of  the  condilion.  which  will  be  the  amount  of 
the  recovery  in  the  suit  in  which  the  bi.nd  was  piven.    WOmner  v.  Buyd,  11.6 

3.  Action  au;ainst  two  defendans,  service  upon  one  only,  default  was  entered  against  the 
"  Dcfendantn;"  a  judgment  that  the  plaimiif  recover  "ol  and  from  the  ''defendant,"  held 
bad  for  uncertain. y.  Jbid. 

4.  To  en.i  le  a  parly  in  a  "civil  action"  to  apro  rnta  dis'ribu'ion,  under  the  2fi'h  section  of 
chapter  9,5f  the  Kevised  S  a>u  es,  of  the  proceeds  of  property  at  a-lied.  such  pry  must 
obtain  judgment  at  the  term  to  which  the  attachments  are  returned.    Hucker  \.  Fuller. 

223 

5.  If  the  civil  action,  commenced  at  the  same  term  of  Court  as  the  attachments,  should,  lur 
any  cause,  be  continued,  al, hough  without  the  fault  or  •  onsent  of  ihe  plain  id'  in  such  ac- 
tion, he  would  thereby  lose  the  right  to  share  with  the  attaching  credit  rs,  in  the  proceeds 
of  the  attached  properly  ;  and  this,  ihousih  the  attachments  bhould  also  be  continued,  and 
judgments  should  eventually  be  entered  in  all  the  causes,  at  the  same  term  of  tiie  Court. 

Jlrid. 

6.  Suits  commenced  and  made  returnable  to  a  regular  term,  subsequent  to  a  special  term, 
and  beforei.s  appoin.men',  would,  under  our  statutory  pruvi^ion,  become  returnable  to  the 
speci  il  term  ;  bu:  cises  which  had  been  made  returnable  to  a  prior  regular  term,  would  still 
be  so  re.urnable,  al  hough  continued  in  the  special  term  lor  further  action.  Jbid. 

7.  The  benefit  of  the  atiaclimcnt  act  is  not  confined  to  any  pai-ticular  form  of  action.  It  ia 
applicable  to  ac  ions  of  accjunt ;  and  joint  tenan's,  tenants  in  common,  and  coparceners 
may  enforce  rights  under  it.    Humphreys  v.  Matthews.  471 

8.  A  Court  has  control  over  its  records,  to  alter  or  amend  them,  during  the  term  at  which  they 
are  entered.    Stahlv.  Webster.  511 

9.  The  word  "property"  embraces  money,  debts,  and  choses  in  action,  of  every  kind,  as 
well  as  things  that  are  visible  or  tangible.  Jbid. 

10.  The  twenty-sixth  section  of  the  attachment  act,  contemplates  not  only  that  the  avails  of 
the  property  attached,  when  conver;ed  into  money,  but,  also,  that  a  deljt  due  from  a  garni- 
shee is  liable  to  be  apportioned  among  ihe  attachmg  and  judgment  creditors  .specified  in 
that  sectii'n.  Jbid. 

11.  The  proper  practice  is,  to  enter  a  jtidgment  against  the  garnishee,  in  favor  of  the  defend- 
ant in  the  attachment,  for  the  benedt  of  such  ai.achmg  and  judgment  credi  ors  as  are  enti- 
tled to  share  in  its  proceeds.  If  the  judgment  exceeds  whai  is  due  the  at  aching  and  judg- 
ment creditors,  the  excess  will  be  for  the  benefit  of  the  defendant  in  the  attachment.    Jbid. 

12.  In  an  action  ot  debt,  the  proper  judgment  is  fur  the  amount  of  ihe  debt,  to  be  discharged 
on  the  payment  <if  the  damages  and  costs.     Tolea  v.  Cole.  6(32 

13.  It  is  a  general  rule,  that  Couris  will  not  allow  amendments  which  change  the  parties  to 
the  action,  unless  thern  is  something  in  the  record  to  amend  by.  This  is  more  especially 
the  rule  iu  relation  to  amendments  changing  the  plaiutiiis  in  the  action.    Lake  v.  Morse. 

687 

14.  On  the  dismissal  of  a  suit  Ihe  parties  are  out  ol  court,  and  all  further  proceedings  are  im- 
authorized,  until  the  judgment  of  dismissal  is  vacated,  and  the  cause  reinstated.  Goodrirh 
v.  Huntinglon.  646 

15.  The  appearance  of  the  defendant,  on  a  subsequent  day  of  the  term,  and  obtaining  leave 
to  withdraw  his  plea,  does  not  authorize  thi^  cotirt  to  enter  judgment  by  nit  dicit.  Jbid. 

16.  In  order  to  sustain  a  judgment  entered  subsequent  to  the  dismissal  ot  the  suit,  the  record 
should  show  that  the  order  of  dismissal  had  been  vacated,  or  some  act  of  the  party  clearly 
indica  ing  that  the  cause  should  be  heard  and  determined.  Jbid. 

17.  It  is  the  right  of  either  party  to  a  suit,  to  abandon  any  substantive  part  of  his  claim  or 
defence.    Ayr>rs  v.  Kelley.  17 

18.  Where  an  attorney  sues  out  a  writ  of  error,  without  the  authority  of  the  parties  named  as 
plaintiiis  in  the  writ,  the  process  will  be  dismissed  at  his  cost.    Anonymous,  .488 

PRE-EMPriON  RIGHT. 

A  right  of  pre-emption  does  not  confer  upon  the  person  having  it  any  title  to  the  land  or  t6 
the  timber  standing  thereon.  It  is  but  a  license  from  the  government  to  occupy  the  land, 
and  the  right  to  purchase  the  same,  within  a  specified  lime,  at  the  miuimum  price.  Broken 
V.  Throckmorton.  629 

PROBATE  COURT. 

1.  An  order  of  a  Probate  Court,  directing  a  guardian  to  pay  over  to  his  successor  a  certain 
amount  in  his  hands,  belonginsi  to  the  ward,  is  conclusive  upon  the  guardian,  unless  the 
order  can  be  impeached  for  fraud  or  collusion.    Avimons  v.  1  he  I'tople.  6 

2.  Where  a  Court  of  Probate  of  one  county  has  aectuired  full  jurisdiction  of  an  estate,  it  re- 
tains that  jurisdiction  until  the  estate  shall  be  fully  administered     J'eovlev.  White,         311 

3.  Creditors  who  do  not  labor  under  any  of  the  disabilities  named  in  the  saving  clause  of  the 
ILOth  section  of  the  loOih  chapter  of  Revised  Statutes  and  who  fail  to  exhibit  their  claims 
within  two  years  after  the  grant  of  letters  of  administration,  are  precluded  from  all  par.ic- 
ipaiion  in  the  e-tate  inventoried  or  aticounted  for  during  that  period.  Jbid. 

4.  The  time  within  which  claims  must  be  presented  against  an  estate,  is  to  be  compixted  from 
the  date  of  the  le Iters  of  administration,  and  not  from  the  date  of  the  notice  requiring 
creditors  to  exhibit  them.  Ibid. 
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5.  It  is  a  sufficient  exhibition  of  a  claim  against  an  estate,  to  file  the  same,  or  a  copy  thereof, 
with  the  Probate  Court.  JbM, 

See  GcASDUN  and  Waed. 

PROCESS. 

1.  The  copy  of  the  judfiniient  certified  to  a  collector,  on  which  lands  are  authorized  to  be  sold 
for  taxes,  is  not  process,  within  the  meaning  of  the  seventh  section  of  the  fourth  article  of 
the  constitution,  and  need  not  run  in  the  name  of  "  The  People."    Ourry  v.  Rinman,       420 

2.  Where  the  Legislature  has  invested  the  Courts  with  a  novel  jurisdiction,  and  prescribed  an 
original  mode  of  proceeding,  unknown  to  the  common  law,  or  not  analagous  thereto,  such 
proceeding  need  not,  unless  the  Legislature  so  directs,  run  in  the  name  of  "  The  People." 

Ibid. 

3.  The  precept  under  which  the  sheriff  makes  sale  of  lands  for  the  non-payment  of  taxes, 
need  not  run  in  the  name  of  "  The  People."    Scarrtt  v.  Chapman,  443 

4.  When  the  right  to  entertain  a  suit  and  send  abroad  process  is  once  established,  by  proper 
averments  in  the  declaration,  the  presumption  is,  that  the  process  was  sent  to  the  proper 
county.    Haddock  v.  Waterman,  474 

5.  Where  a  sheriff  has  returned  a  summons  into  the  Court  from  which  it  emanated,  with  his 
return  thereon,  his  authority  to  execute  it  is  determined,  and  the  force  of  the  writ  is  spent, 
and  cannot  be  revived  by  a  re-delivery  of  it  to  him.    Eaton  v.  Fullett,  491 

6.  Although  a  defendant  pleads  to  an  action,  he  does  not  waive  the  right  to  take  advantage  of 
the  want  of  service  of  the  summons,  if,  by  the  stipulation  of  the  parties,  the  right  to  test 
the  validity  of  the  service  is  reserved.  Ihiil. 

PROMISSORY  NOTE. 

1.  That  a  note  made  payable  to  an  individual  by  name  simply,  affords  of  Itself  no  evidence 
that  the  note  belongs  to  him  in  a  representative  capacity.    Marshall  v.  Ada-ins,  37 

2.  Where  the  promissory  notes  sued  on,  and  an  agreement  respecting  them,  were  executed  at 
the  same  time,  between  the  same  parties,  about  the  same  subject  matter,  they  must  be  con- 
strued together,  and  considered  as  forming  but  one  contract.    Davis  y.  McVickers,  327 

3.  If  a  party  gives  promissory  notes  as  the  consideration  for  land,  and  he  cannot  acquire  the 
title  to  the  estate  purchased,  there  is  a  failure  of  consideration,  which  may  be  set  up  to  de- 
feat a  recovery  on  the  notes.  Ibid. 

4.  In  an  action  against  the  maker  of  a  bank  note,  made  payable  on  demand,  at  a  particular 
place,  it  is  not  necessary  to  aver  and  prove  a  demand  at  such  place.  The  readiness  to  pay 
at  the  time  and  place,  may  be  pleaded  in  bar  of  damages  and  costs.  iVew  Hope  Delaware 
Bridge  Company  v.  Perry,  467 

5.  The  omission  to  fill  up  an  indorsement  in  blank,  must  be  taken  advantage  of  at  the  trial 
below;  it  cannot  be  raised  in  this  Court.    Scammon  v.  Adams,  575 

6.  Where  a  party  indorses  a  note  to  secure  a  debt  due  his  indorsees,  with  the  agreement  that 
they  were  to  be  paid  out  of  the  first  avails  of  the  note,  and  the  balance  to  be  paid  to  the  in- 
dorser,  and  those  indorsees  again  assign  the  note  to  an  agent  or  attorney  for  collection,  the 
first  indorssr  has  the  right  to  receive  from  the  maker  the  balance  due  upon  the  note,  after 
the  first  indorsees  have  been  paid  what  was  due  from  him  to  them,  and  give  the  maker  a 
receipt  therefor ;  which  will  defeat  an  action  against  the  maker,  brought  by  the  last  in- 
dorsee. Ibid. 

7.  Parol  testimony  may  be  introduced  to  show  the  understanding  with  which  the  note  was 
indorsed,  without  violating  the  rule  that  a  written  contract  cannot  be  contradicted  by  oral 
proof.  Ibid. 

8.  If  an  action  is  brought  in  the  name  of  the  payee,  upon  a  note  given  to  a  party  who  has  been 
declared  a  bankrupt,  under  the  law  of  Congress,  of  1841,  even  though  brought  for  the  use 
of  another,  it  will  be  defeated,  if  the  note  was  given  anterior  to  the  filing  of  his  petition  for 
a  discharge.    Orisicold  v.  McMillan,  590 

9.  Where  a  debtor  gives  a  note  and  a  warrant  of  attorney,  authorizing  a  confession  of  judg- 
ment to  be  made  for  the  amount  specified  in  the  note,  before  the  time  given  for  the  pay- 
ment of  the  note  shall  have  elapsed,  it  is  not  error  to  render  a  judgment  at  any  time,  upon 
such  confession.    Sherman  v.  BadAely,  622 

PROPERTY  EXEMPTED. 

1.  The  defendant  in  execution  may  proceed  against  the  officer  who  seizes  upon  his  property 
exempted  by  the  statute,  either  for  treble  the  value  or  the  single  value  of  the  property 
seized.     Cornelia  v.  Ellis,  584 

•2.  A  hor.^e  worth  forty-five  dr>]lars,  maybe  considered  suitable  to  the  condition  in  life  of  a 
miller,  receiving  thirty  dollars  per  month  as  wages,  who  has  aa  invalid  family,  requiring 
exercise  in  the  open  air.  The  suitableness  of  the  property  to  the  condition  in  life  of  the 
claimant,  is  a  question  of  fact  for  the  jury.  "  /ftiVf. 

PUBLIC  LANDS. 

1.  The  first  section  of  the  sixty-first  chapter  of  the  Revised  Statutes,  makes  valid  all  "  con- 
tracts, promises,  assumpsits  or  undertakings,"  made  in  good  faith,  for  the  sale.of  improve- 
ments made  on  the  public  lauds.     Taylors.  Daris,  "  10 
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3.  This  statute  does  not  require  that  there  should  in  every  case  be  a  complete  contract,  as  de- 
fined by  the  common  law,  but  authorizes  a  recovery  upon  such  premises  and  undertakings 
as  do  not  strictly  amount  to  a  contract.  Ibid. 

3.  This  statute  authorizes  a  promise,  which  is  a  mere  gratuity,  to  be  enforced.  The  presump- 
tion is,  that  a  party  accepts  a  proposition  for  his  benefit,  unless  his  dissent  be  shown.  Jhvi. 

QUIT-CLAIM. 

1.  A  quit-claim  deed  is  as  effectual  for  the  purpose  of  transferring  real  estate  as  a  deed  of 
bargain  and  sale,  unless  there  are  words  in  the  deed  showing  an  intention  on  the  part  of  the 
grantor  to  make  limitations  to  his  conveyance;  if  there  are,  then  the  grantee  is  bound  by 
all  the  limitations  it  contains.    Butterfield  v.  Smith,  485 

QUO  WARRANTO. 

A  proceeding  by  quo  warranto  is  a  criminal  prosecution,  and  should  be  carried  on  "  in  th 
name  and  by  the  authority  of  the  People  of  the  State  of  Illinois,"  and  should  conclude, 
"  against  the  peace  and  dignity  of  the  same."    Donnelly  v.  The  People,  552 

RECOGNIZANCE. 

A  recomiizance  for  the  appearance  of  a  person  by  the  name  of  William  H.  Graves  is  not  for- 
feiteS  by  an  indictment  against  Harrison  Graves,  and  his  non-appearance.  If  the  facts  of 
the  case  warranted  it,  there  should  have  been  an  averment  in  the  scire  facias,  that  Harrison 
Graves  was  the  person  who  entered  into  the  recognizance  by  the  name  of  William  H. 
Graves.    Oraves  v.  The  People,  542 

RECORDS. 

1.  Circuits  Courts  have  authority  to  allow  amendments  to  their  records,  during  the  term  at 
which  a  judgment  is  rendered  without  notice;  and  they  may  allow  amendments  in  matters 
of  form,  at  a  subsequent  term,  if  notice,  actual  or  constructive,  has  been  given  to  the  oppo- 
site party.    0'Cov,nor  v.  Mullen,  57 

•i.  Affidavits  cannot  be  used  to  qualify  or  contradict  the  positive  statements  of  a  record. 
Swartz  V.  Barnes,  89 

y>.  A  Court  has  control  over  its  records,  to  alter  and  amend  them,  during  the  term  at  which 
they  are  entered.    Stahl  v.  Webster,  511 

RECORDING.     ACTS. 

Our  statute  relative  to  the  recording  of  deeds,  &c.,  applies  equally  to  administrators 
deeds  as  to  other  conveyances;  and  where,  as  in  this  case,  the  contest  is  between  a  purcha- 
ser succeeding  to  the  rights  of  the  creditors  of  the  fraudulent  grantor  and  bona  fide  pur- 
chasers from  the  fraudulent  grantee^,  the  parties  are  equally  meritorious  and  innocent,  but 
the  law  wisely  favors  the  most  vigilant,  and  he  who  first  places  his  title  on  record  must 
prevail.    Chateau  v.  Jones,  300 

REDEMPTION. 

1.  Although  no  definite  time  was  fixed  by  the  agreement,  within  which  the  redemption  mo- 
ney was  to  have  been  paid,  yet  the  law  requires  that  it  should  be  paid  within  a  reasonable 
time,  even  if  a  tender  of  the  money  had  been  made  and  the  money  brought  into  Court. 
Here  the  sale  of  the  land  t<K)k  place  in  October,  1846,  and  the  bill  was  filed  in  February, 
1848.    Held  not  to  be  within  a  reasonable  time.     Wright  v.  McNeely,  241 

2.  An  assignee  of  a  judgment ,  under  our  statute  giving  the  right  of  redemption  of  realty  sold 
under  an  execution  to  judgment  creditors,  within  fifteen  months  after  sale,  is  in  contem- 
plation of  law  a  judgment  creditor,  and  as  such  is  entitled  to  redeem.  Sweety  v.  Chavd- 
ler,  445 

3.  When  real  estate  was  sold  under  an  execution  issued  on  the  second,  in  point  of  time,  ef 
three  judgments,  and  afterwards  an  execution  was  issued  on  the  oldest  of  the  three  judg- 
ments, and  levied  upon  the  same  real  estate  which  was  sold,  held  that  the  purchaser  under 
the  execution  issued  upon  the  second  judgment,  neglecting  to  redeem  within  twelve 
months  of  the  sale,  under  the  execution  on  the  oldest  judgment,  was  precluded  from  re- 
deeming as  a  judgment  creditor,  inasmuch  as  by  his  sale  under  his  execution,  he  was  no 
longer  a  judgment  creditor.  Held,  also,  that  the  creditor  holding  the  junior  of  the  three 
judgments,  had  the  right  of  redemption  under  the  sale  on  the  execution  issued  on  the  old- 
est judgment,  without  having  redeemed  from  the  sale  on  the  execution  issued  on  the  sec- 
ond of  said  judgments.  Held,  also,  that  the  title  acquired  by  redemption  under  the  sale  on 
the  execution  issued  on  the  oldest  judgment,  would  hold  said  realty  in  preference  to  the 
purchaser  under  the  sale  made  on  the  execution  issued  on  the  second  judgment.  Ibid. 

i.  Under  our  statute,  it  is  not  essential  that  a  judgment  should  be  a  lien  upon  the  estate,  in 
order  to  authorize  the  judgment  creditor  to  redeem  from  a  previous  sale.  Ibid. 

i.  If  a  judgment  debtor  disposes  of  his  equity  of  redemption,  before  a  second  judgment  be- 
comes a  lien  upon  the  premises,  and  the  purchasers  of  the  equity  fail  to  redeem  the  prem- 
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ises,  the  judgment  creditors  under  the  second  judgment  may  redeem  after  the  twelve  and 
before  the  expiration  of  the  fifteen  months  from  the  day  of  the  first  sale.  McLagan,  v. 
Brown.  519 

6.  A  judsment  creditor  who  redeems  from  a  prior  sale,  acquires  a  valid  title  to  the  premises 
i-edeem'ed,  even  though  the  judgment,  by  virtue  of  which  he  acquired  the  right  to  redeem 
may  be  subsequently  reversed,  Ibid. 

RELATOR. 

1.  The  question  as  to  who  shall  be  the  relator  in  an  application  for  a  mandamus,  depends  on 
the  object  to  be  attained  by  the  writ.  Where  the  remedy  is  resorted  to  for  the  purpose  of 
enforcing  a  private  right,  the  person  interested  in  having  the  right  enforced  must  be  the  re- 
lator.    Vuuntti  of  Pikey.  'Ihe  FtMpie,  202 

2.  'J'he  relator  Is  considered  as  the  real  party,  and  his  right  to  the  relief  demanded  must 
clearly  appear.  A  stranger  is  not  permitted  officiously  to  interfere  and  sue  out  a  mandamus 
in  u  matter  of  private  cjiicern.  Ibid. 

3.  Where  the  object  is  the  entorcement  of  a  public  right,  the  People  are  regarded  as  the  real 
party,  and  the  relator  need  not  show  that  he  has  any  legal  iniercSt  in  the  result.  It  is 
enough  that  he  is  interested  as  a  citizen,  in  having  the  laws  executed,  and  the  right  in  ques- 
tion enforced.  ibid. 

RENTS  AND  PROFITS. 

1.  A  mortgagee  who  enters  upon  the  mortgaged  premises  for  condition  broken,  must  account 
for  the  rents  and  profits  acually  received,  or  which  might  have  been  received  by  reasona- 
ble care  and  prudence.  These  must  be  credited  as  so  much  paid  upon  the  mortgaoe,  from 
year  to  year;  first  in  extinguishment  of  the  interest,  and  then  of  the  principal.  McComiel 
V.  Holobuih,  61 

2.  A  mortgagee  in  possession  is  authorized,  and  even  bound,  to  lay  out  money  to  keep  the  es- 
ta.e  in  uecestary  repair,  and  to  preserve  ii ;  but  he  is  not  authorized  to  make  new  improve- 
ments, and  lack  the  expense  to  ihe  amount  due  upon  the  mortgage,  or  pay  it  out  of  the 
renis  and  proti.s,  e.xeept  under  very  exiraordinary  circumstances.  Ibid. 

1.  'ihe  goods  of  a  sub-lessee  of  a  pan  of  demised  premises,  are  not  liable  to  be  distrained  for 
the  rent  leserved  in  the  original  lease,    (jruy  v.  Hawson,  627 

REVENUE. 

1,  The  statute  of  1829,  for  the  collection  of  revenue,  dispenses  with  the  rule  of  the  common 
law  whic  1  required  a  party  claiming  litle  under  special  proceedings  auhorized  by  statute, 
by  whii-h  the  e.-naie  of  one  maii  may  be  divested  and  iian>ferred  to  another,  to  prove  that 
all  ihe  m  iterial  requi-itions  of  ihe  bta  ute  have  been  complied  wi.h,  and  places  ihe  burden 
of  proof,  in  the  tirsi  instance,  ou  the  party  controverting  ine  liile  claimed  under  the  Audi- 
tor's deed.     Graces  v  Bruen,  4al 

2.  The  lis.mj;  of  lands  under  this  statute  is  a  fundamental  requisition,  the  basis  of  the  right 
to  charge  ilie  laxes,  and  sell  the  land;  and  if  there  was  no  listing,  all  the  sales  of  land  un- 
der it  were  unauthorized  and  void.  Jbid. 

See  Tax  Title. 

REVERSAL  OF  JUDGMENT. 

None  but  the  defendant  In  the  judgment  reversed,  or  his  assignee,  can  claim  any  benefit  on 
account  of  such  reversal.    McLugau  v  Biown,  619 

RIPARIAN  RIGHTS. 

Riparian  proprietors  can  only  claim  half  of  the  bed  of  the  stream,  and  the  use  of  half  of  the 
waier  naiuraily  flowing  along  the  channel.  The  pnipery  in  ihe  water  is  indivitible;  each 
riparian  proprietor  is  bound  lo  use  it  as  an  enure  sireaai,  in  lis  natural  channel,  in  mch 
way  as  not  materially  to  injure  others,  who  are  jointly  interested  in  it.  Cunal  Truntees  v. 
Havens,  564 

SATISFACTION  OF  JUDGMENT. 

A  levy  upon  personal  property,  npcarently  of  sufficient  value  to  satisfy  the  judgment,  is 
not  an  absoln.e  satisfaction,  but  j>''ii  ?;ioaci  only ;  for.  until  the  levy  is  disposed  of,  it  cannot 
be  certainly  known  that  it  will  produce  an  absolute  satisfaction.    Ambrose  v.  Weed,        488 

SCIRE  FACIAS. 

A  recognizance  for  the  appearance  of  a  person  by  the  name  of  William  H.  Graves  is  not  for- 
feited by  an  indictmeni  against  Harrison  Graves,  and  his  non-appearance.  If  the  facts  of 
the  case  warranied  it,  there  should  have  been  an  averment  in  ih<'  scire  Jacias.  that  Harrison 
Graves  was  the  persoa  v/ho  entered  into  the  recognizance  by  the  nam©  of  William  H.  Graves. 
Graves  t.  Th&  Fwjpk,  642 
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SEALED   PROPOSALS. 

1.  Where  sales  are  made  upon  secret  bids,  ^candlestick  biddings')  or  sealed  proposals,  as  well 
as  In  sales  by  open  bids,  anythinp;  which  prevents  fair  competifion,  or  tends  to  give  one  party 
an  unfair  advantage  over  another,  will  be  discountenanced.     Webster  \.  French,  254 

2.  The  law  requires  good  faith  and  fair  dealing,  as  well  in  cases  of  sale  by  sealed  proposals, 
as  by  open  bids.  In  both  cases,  effects  and  consequences  are  to  be  considered,  in  determin- 
ing what  fair  dealing  and  the  true  intent  of  the  tranaations  require.  Ibid. 

SEIZIN. 
See  Covenant,  3. 

SET-OFF. 

1,  A  separate  demand  cannot  be  set  off  a^inst  a  joint  demand;  nor  can  a  joint  debt  be  set  ofl 
against  a  separate  debt.  The  demands  to  be  set  off,  must  be  mutual,  and  between  all  the 
panics  to  tlie  action.    Burgwia  v.  Hahcock,  28 

2,  If  a  controversy  exists  as  to  the  amount  of  a  set-off,  a  party  is  not  bound  to  give  credit  be- 
fore the  commencement  of  a  suit,  for  the  exact  amount  tb  which  the  trial  "may  show  the 
party  entitled.    Buckner  v.  Tlumipnon,  563 

3,  Joint  indebtedness  cannot  be  set  ofi' against  a  separate  demand;  only  such  demands  can 
be  set  ofl  as  are  mutual  between  the  parties  to  the  suit.    HUliard  v.  Walker,  644. 

SHERIFF.  SHERIFF'S  RETURN. 

1.  The  Court  vrlll  not  presume  that  the  sheriff  had  performed  his  duty,  by  filini;;  the  proper 
certificate  oi  an  attachment  with  the  recorder.  This  is  a  fact  to  be  proved.  Gaty  v.  Pit- 
mnn.  20 

2.  Where  a  sheriff  has  retui-ned  a  summons  into  the  Court  from  which  it  emnated,  with  his 
return  thereon  his  authority  to  execute  it  is  determined,  and  the  force  of  the  writ  is  spent, 
and  cannot  be  revived  by  a  re-del i very  of  it  to  him.    Eaton  v.  Pullett,  491 

3.  Althouj;h  a  defendant  pleads  toan  action,  he  does  not  waive  the  right  to  take  advantage 
of  the  want  of  service  of  the  summons,  if,  by  the  stipulation  of  the  parties,  the  right  to  test 
the  valid)  y  of  the  service  is  reserved.  Ibid. 

4.  In  conveying  lands  sold  on  execulion,  a  sheriff  can  only  make  the  deed  to  the  purchaser, 
his  assignee  or  legal  representative.  A  deed  to  a  stranger  would  be  a  nullity.  Davis  v. 
Mc  Vickers.  327. 

5.  In  an  action  of  trespass  against  a  sheriff,  for  levying  upon  property,  he  cannot  defend,  by 
showing  that  he  made  the  levy  by  virtue  of  an  attachment  against  other  parties,  supposed 
to  be  the  owners  of  the  property,  and  that  the  plaintiff  was  a  fraudulent  purchaser,  unless 
he  shows  that  the  plaintiffs  in  the  attachment  were  creditors.    Cook  v.  Miller,  610 

6.  In  a  defence  of  this  character,  the  ofhcer  need  not  plead  the  judgment,  but  may  show  on  the 
trial  that  a  judgment  has  been  obtained.  But  the  process  under  which  the  sheriff  made  his 
levy  must  be  clearly  Mud  distinctly  described,  so  as  to  furnish  such  information  as  will  en- 
able the  plaintiff  in  the  suit  to  ascertain  what  is  relied  upon.  Jbid. 

SIMILITER. 
See  Pleadinq,  12. 

SLANDER.   LIBEL. 


SLAVE. 

The  fith  section  of  chapter  74.  Revised  Statutes,  is  void,  because  it  assumes  to  legislate  on  a 
subject — 'he  recapiion  of  fugiiive  slaves — over  which  Congress,  under  the  constitution  of 
the  United  States,  possesses  the  supreme  and  exclusive  power  of  legislation.  Tko'-ntoa's 
Cfiae,  332 

SOLICITOR. 

Where  a  master  included  a  fee  for  S30  to  the  complainant's  solicitor,  upon  a  reference  to  him 
to  compute  the  amount  due,  upon  a  bill  taken  pio  confesso,  where  the  bill  did  not  claim 
such  fee,  it  was  decided  to  be  error.    Adams  v.  Fai/non,  26 

SUPERVISORS. 

1.  A  supervisor  of  roads  is  not  bound,  at  all  events,  to  open  and  keep  in  repair  a  new  road  ; 
but  is  only  to  do  so,  bo  far  as  the  labor  under  his  control  will  enable  him.  Lequat  v.  The 
People,  330 
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2.  In  prosecutions  against  supervisors,  for  not  putting  up  "  guide  boards,"  the  indictment 
should  allege  at  what  crossings  of  public  roads,  in  the  road  district,  the  neglect  has  oc- 
curred. Ibid. 

STATUTE, 

The  rule  is  inflexible  that  no  statute  will  be  so  construed  as  to  §ive  it  a  retroepective  opera- 
tion, unless  such  an  intention  is  manifested  by  clear  and  unequiToeal  expressions.  Thomp- 
son V.  Alexander,  51 

STREETS. 

See  Town  Plat. 

SUPREME  COURT. 

1.  Where  a  judgment  was  recovered  in  one  of  the  counties  of  another  grand  division,  prior 
to  the  organization  of  the  present  Supreme  Court,  a  writ  of  error  for  Its  reversal  must  is- 
sue from  the  Court  in  that  division.    Ooforth  v.  Haite,  52 

2.  The  dismissal  of  a  writ  of  error  puts  the  case  out  of  the  control  of  this  Court.  Ibid. 

3.  A  party  is  not  allowed  to  take  advantage  of  his  own  errors  and  omissions.  Fairness  v, 
Willianis,  229 

4.  In  an  action  upon  an  appeal  bond,  the  copy  of  a  final  order  of  the  Supreme  Court,  show- 
ing that  a  judgment  had  been  afHrmed,  on  the  day  alleged  in  the  declaration,  between  the 
same  parties,  and  from  the  same  county,  is  sufiicient  to  justify  the  inference  that  the 
judgment  appealed  from  was  affirmed.    Pearl  v.  WeUmaiis,  352 

.5.  In  order  to  reverse  a  judgment,  because  the  testimony  of  a  particular  witness  was  excluded 
fromthejury,  it  must  be  shown  that  the  testimony  was  matei  ial,    Bloomm-r.  Sherrill,      483 

ti.  When  the  Court  lays  down  the  law  by  which  the  jury  are  to  be  governed  in  their  deliber- 
ations, he  must  instruct  them  in  writing.  Ibid. 

7.  Where  an  appeal  has  not  been  filed  in  this  Court,  within  the  first  three  days  of  the  term, 
the  statute  is  peremptory  that  damages  must  be  allowed.    Anonimous,  487 

8.  Where  an  attorney  sues  out  a  writ  of  error,  without  the  authority  of  the  parties  named  as 
plaintiffs  in  the  writ,  the  process  will  be  dismissed  at  his  costs.    Anonymous.  488 

9.  The  perfection  of  an  apjwal  suspends  all  proceedings  under  the  judgment.  Ambrose  v. 
Weed,  488 

10.  It  is  erroneous  to  proceed  to  the  trial  of  issues  of  fact,  while  questions  of  law,  arising 
upon  a  demurrer,  remain  undetermined.    Moore\.  Little.  549 

11.  The  verdict  should  be  manifestly  against  the  weight  of  evidence,  in  order  to  demand  any 
interference  with  it  on  the  part  of  this  Court.    Mann  v.  Russell,  586 

12.  Thii  Court  will  not  look  into  atfidavits  in  relation  to  the  conduct  of  jurors,  or  examine 
the  instructions  given  and  refused,  merely  because  the  clerk  has  copied  them  into  the  tran- 
script.   They  should  be  incorporated  in  the  bill  of  exceptions.  Ibid. 

13.  The  same  etfect  must  be  given  to  the  finding  of  a  Court  as  to  the  verdict  of  a  jury.  Cook 
V.  Thayer.  617 

14.  The  Supreme  Court  will  presume  that  the  Circuit  Court  decided  correctly  in  denying  a 
rule  for  security  for  costs,  unless  the  ground  of  the  application  appears  upon  the  record. 
Eaton  \.  Graham,  619 

SURETY.    SECURITY    FOR   COSTS. 

1.  William  C.  Neely,  as  guardian,  was  ordered  by  the  Probate  Court  to  "ive  supplemental  se- 
curity on  his  bond,  already  executed.  Ammons  signed  and  sealed  said  bond  as  such  secu- 
rity.   Held,  that  Ammons  became  liable  as  an  original  obligor.    Ammons  y.  The  People,       6 

2.  Section  1,  chapter  26,  Revised  Statutes,  requires  the  Court  to  dismiss  a  suit  on  motion, 
whenever  the  plaintiff,  or  in  case  the  suit  is  brought  in  the  name  of  one  for  the  use  of  an- 
other, whenever  that  other  is  a  non-resident  of  the  state,  and  fails  to  file  security  for  costs. 
Smith  T.  Robinson,  119 

3  Security  for  costs  must  be  given  in  all  cases,  where  the  real  plaintiff  is  a  non-resident;  and 
in  all  cases  where  the  person  for  whose  use  a  suit  is  commenced,  is  a  non-resident.        Ibid. 

4.  The  relation  of  debtor  and  creditor  between  principal  and  surety,  so  as  to  entitle  the  surety 
to  avoid  a  voluntary  conveyance,  made  by  his  principal,  commences  at  the  date  of  the  ob- 
ligation by  which  the  surety  becomes  bound,  and  not  from  the  time  he  makes  payment. 
Choteauv.  Jones,  300 

5.  As  a  general  rule,  whatever  discharges  the  principal,  operates  to  discharge  the  security, 
But  this  rule  is  subject  to  an  exception :  where  the  discharge  is  caused  by  operation  of  law, 
and  not  by  the  voluntary  act  of  the  creditor.    People  v.  White,  341 

6.  The  rights  of  the  creditor  against  the  surety,  .are  not  impaired  by  mere  delay,  except  where 
the  surety  has  the  right  to  require  the  creditor  to  prosecute  the  principal,  and  insists  on 
the  right,  by  giving  him  notice  to  prosecute.  Ibid. 

7.  Mere  passiveness,  or  delay,  in  proceeding  against  a  principal,  will  not  discharge  a  surety. 
Pearl  v.  Wellman^,  362 

SURVEY. 

See  BouMDAKiBS. 
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TAX  TITLES. 

1.  A  purchaser  at  a  tax  sale  of  land,  in  which  he  has  an  Interest  as  heir,  acquires  no  addi- 
tional title.    Chateau  v.  Jones,  300 

2.  A  party  who  claims  title  to  land,  which  is  listed  for  taxation  in  his  name,  acquires  no 
greater  interest  by  permitting  it  to  be  sold  for  taxes,  and  purchasing  it  himself.  Ibid. 

3.  it  would  be  inequitable  to  allow  a  mortgagor  to  suffer  the  mortgaged  lands  to  be  sold  for 
taxes  by  buying  them  In  himself,  to  defeat  the  lien  of  the  mortgage.  Frye  v.  Bank  of  Il- 
linois, 367 

4.  An  Auditor's  deed  for  land,  made  in  pursuance  of  a  sale  for  taxes,  under  the  law  of  1827, 
will  not  show  a  complete  title,  without  proof  that  the  prerequisites  of  the  law  have  been 
complied  with.    Irving  v.  BrowneU.  402 

5.  If  the  occupant  does  not  pay  the  taxes  for  seven  years,  but  permits  the  land  to  be  sold  for 
the  taxes  of  one  year,  and  bids  it  in,  it  is  not  a  compliance  with  the  law.  Jbid. 

6.  The  copy  of  the  judgment  certified  to  a  collector,  on  which  lands  are  authorized  to  be  sold 
for  taxes,  is  not  process,  within  the  meaning  of  the  seventh  section  of  the  fourth  article  of 
the  constitution,  and  need  not  run  in  the  name  of  "  The  People."    Curry  v.  Hinman,       420 

7.  Where  the  Legislature  has  inrested  the  Courts  with  a  novel  jurisdiction,  and  prescribed  an 
original  mode  of  proceeding,  unknown  to  the  common  law,  or  not  analagous  thereto,  such 
proceeding  need  not,  unless  the  Legislature  so  directs  run  in  the  name  of  "  The  People." 

Ibid. 

8.  A  person  claiming  title  adverse  to  a  sheriff's  deed  upon  a  sale  for  taxes,  under  the  seventy- 
third  section  of  the  revenue  law,  may  avail  himself  of  his  rights,  if  the  taxes  due  the  state 
have  been  paid  the  state,  no  matter  by  whom  they  were  paid.  And  a  party  in  possession, 
having  a  claim  of  title,  is  sufficient  evidence  that  such  party  "  had  title  to  the  land,"  to 
enable  him  to  maintain  ejectment  or  to  defend  his  title,  under  the  provisions  of  the  same 
section.  Ibid. 

9.  The  statute  of  1829,  for  the  collection  of  revenue,  dispenses  with  the  rule  of  the  common 
law  which  required  a  party  claiming  title  under  special  proceedings  authorized  by  statute, 
by  which  the  estate  of^one  man  may  be  divested  and  transferred  to  another,  to  prove  that 
all  the  material  requisitions  of  the  statute  have  been  complied  with,  and  places  tne  burden 
of  proof,  in  the  first  instance,  on  the  party  controverting  the  title  claimed  under  the  Audi- 
tor s  deed.    Graves  v.  Bruen,  431 

10.  The  listing  of  lands  under  this  statute  is  a  fundamental  requisition,  the  basis  of  the  right 
to  charge  the  taxes,  and  sell  the  land;  and  if  there  was  no  listing,  all  sales  of  land  under 
it  were  unauthorized  and  void.  Ibid. 

11.  A  party  Is  not  required  to  make  plenary  proof  of  a  negative  averment.  It  is  enough  that 
he  introduces  such  testimony  as,  in  the  absence  of  all  counter  testimony,  will  afford  reason- 
able ground  for  presuming  that  the  allegation  is  true  ;  when  this  is  done  the  onus probandi 
will  be  thrown  on  his  adversary.  Ibid. 

12.  It  was  the  duty  of  the  Auditor  to  keep  books  for  the  listing  of  the  lands,  and  to  preserve 
the  listing  of  the  lands,  and  the  verification  of  the  same  by  the  parties  ;  and  if  he  omitted 
to  do  so,  it  does  not  relieve  a  party  asserting  a  tax  title  from  the  necessity  of  proving  the 
listing  of  the  land,  by  the  best  evidence  of  which  the  nature  of  the  case  is  susceptible. 

Ibid. 

13.  If  a  party  rebuts  the  presumption  arising  from  the  Auditor's  deed,  that  land  sold  for  taxes 
has  been  duly  listed,  the  party  claiming  under  such  deed  must  prove,  affirmaiively,  that 
the  revenue  laws  in  relation  to  the  listing  of  land  for  taxation  have  been  complied  with 
TibbettsY.Job,  453 

14.  A  listing  of  lands  in  one  class  did  not  authorize  the  Auditor  to  charge  the  land  with  taxes 
in  a  different  class.  The  Classification  of  the  land  was  the  basis  of  the  right  to  charge  and 
collect  the  taxes,  and  that  must  be  strictly  pursued.  Ibid. 

la.  Where  the  defendant  in  ejectment,  in  resisting  a  tax  title,  repels  the  presumption  by  proof 
that  the  land  in  controversy  has  been  duly  listed,  the  plaintiff  will  be  required  to  prove, 
affirmatively,  that  there  was  such  a  listing  as  authorized  the  Auditor  to  charge  the  taxes 
and  sell  the  land.    Schuyler  v.  Hull,  462 

16.  The  precept  under  which  the  sheriff  makes  sale  of  lands  for  the  non-payment  of  taxes, 
need  not  run  in  the  name  of  "  The  People."     Scarritt  v.  Chapman,  443 

TENDER  OF    MONEY. 

1.  Where  a  bill  in  chancery  is  filed,  setting  up  a  parol  agreement,  that  the  complainant  was 
to  be  permitted  to  redeem  lands  sold  at  sheriff's  sale,  after  the  time  allowed  by  law  for  its 
redemption  should  expire,  the  Court  will  not  enfored  a  specific  performance  of  the  agree- 
ment, unless  the  complainant  avers  and  proves  that  he  tendered  the  money  within  a  rea- 
sonable time,  and  keeps  his  tender  good.     Wright  v.  McNeely,  241 

2.  Although  no  definite  time  was  fixed  by  the  agreement,  withm  which  the  redemption  money 
was  to  have  been  paid,  yet  the  law  requires  that  it  should  be  paid  within  a  reasonable  time, 
even  if  a  tender  of  the  money  had  been  made,  and  the  money  brought  into  Court.  Here 
the  sale  of  the  land  took  place  in  October,  1846,  and  the  hill  was  filed  in  February,  1848. 
Held  not  to  be  within  a  reasonable  time.  Ibid. 

3.  A  Court  of  Chancery  is  not  bound  by  any  fixed  rule,  in  relation  to  the  tender  of  money. 
The  money  may  at  any  time  be  ordered  into  Court,  when  the  rights  of  a  party  require  it. 
It  is  time  enough  for  a  party  to  bring  purchase  money  into  Court,  when  he  is  called  upon 
to  do  so.    Wehsier  v.  Frendr,  2.^4 
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4.  The  ruling  of  this  Court  on  the  snbiect  of  tender  of  monej',  in  the  cases  of  Doyle  v.  Teas, 
in  4th  Scammon;  De  wolf  r.  Long,  in  2cl  Gilman,  and  in  Wright  v.  McMeely,  in  this  vol- 
ume, reviewed  and  reconsidered.  Ibid. 

TERMS  OF  COUKT, 

Suits  commenced  and  made  returnable  to  a  regular  term,  subsequent  to  a  special  term,  and 
before  i.s  appointment,  would,  undir  our  siatulo.-y  provision,  become  returnable  to  the 
special  term  ;  but  cases  which  h.d  been  made  re.urnable  to  a  prior  regular  term,  would 
sail  be  so  reiurnable,  although  continued  into  the  special  term  for  further  aciiou.  Hucker 
V.  J<\tUer,  223 

TITLE. 

1.  The  word  "title,"  as  used  in  the  act  of  1835,  should  not  be  construed  to  mean  a  perfect, 
but  only  such  a  title  as  is  evidenced  by  a  deed  in  proper  form,  and  duly  eiecuted  by  some 
one  of  ihe officers  or  persons  named  in  Ihe  act.     Irvimj  v.  Brownetl,  492 

2.  A  person  claiming  title  adverse  lo  a  sheriti  's  deed  upon  m  sale  for  taxes,  under  the  seventy- 
third  seciion  of  the  revenue  law  may  avail  himself  of  his  rights,  if  the  laxes  due  ihe  state 
have  been  paid  the  state,  no  matter  by  whom  th  y  were  paid.  And  a  party  in  possession, 
having  a  claim  of  title,  is  sutticient  evidence  that  such  party  "  had  tit'e  to  the  land,"  to 
enable  him  to  maintain  ejectmeut  or  to  defend  his  title,  under  the  provisions  of  the  same 
section.    Curry  v.  Hinmun,  4:^0 

See  Tax  Titls. 

TOWNSHIP  ORGANIZATION. 

1.  The  right  of  a  county  to  adopt  township  organization,  under  the  provisions  of  our  consti- 
tution, is  expressly  made  to  depend  upon  an  affirmative  vote  of  a  majority  of  all  the  citizens 
within  the  county,  eniiiled  to  vote  on  the  question.    People  y.  Bruwn,  478 

2  The  Legislature  does  not  possess  ilie  power  lo  provide  any  other  mode  of  township  organ- 
ization than  under  and  by  virtue  of  the  sixth  section  of  the  seventh  article  of  the  consiiiu- 
tion.  Jbid. 

3.  The  power  of  the  County  Court  over  the  business  of  a  county,  continues  until  the  town- 
ship organization  is  adopted,  by  an  aiErmative  vote  of  a  majority  of  all  the  legal  voters  of 
a  county.  Ihid. 

4.  The  law  of  the  twelfth  of  February,  1849,  is  in  full  force  in  such  counties  as  have  adopted 
the  township  organization  by  a  majority  of  all  the  legal  voters  of  the  counties.  Jljid. 

0.  That  portion  of  the  fourth  seciiou  of  the  township  law,  which  is  inconsistent  with  the 
constitution,  may  be  disregarded  without  invalidating  the  whole  law.  IlAd. 

6.  The  annual  meeting  of  the  tioard  of  supervisors,  under  the  law  attthorizing  township  organi- 
zation, is  in  November.  And  the  board  may  elect  a  temporary  chairman,  whether  there  is 
a   regular    chairman   in    existence   or   not.      Town   of   Ottawa   v.    County   of    La   SaUe, 

654 

7.  Any  meeting  of  the  board  of  supervisors,  at  which  a  quorum  is  present,  must  be  regarded  as 
valid.  Ibid. 

8.  That  portion  of  the  law  which  confers  jurisdiction  over  the  county  affairs  upon  the  hoard 
of  supervisors,  went  into  operation  on  the  first  Tuesday  in  April,  18oU.  Ibid. 

9.  'j'he  county  corporation  was  not  abolished  by  this  law.  Its  name  was  changed,  butsuits  in- 
stituted in  the  old  name,  do  not  therefore  abate.  Ibiil. 

TOWN  PLAT. 

1.  A  proprietor  of  land,  who  lays  out  the  same,  under  our  statute,  into  town  or  city  lots, 
vests  the  legal  title  to  the  land  embraced  by  streets,  in  the  corporation  of  the  town  or  city, 
for  the  use  and  benefit  of  the  public.  It  is  a  solemn  dedicalicm  ot  the  ground  to  the  corpo- 
ration, to  be  held  in  trust  for  tne  uses  and  purposes  of  the  public.  Canal  Trustees  v.  Ua- 
venn,  554 

2.  The  recording  of  the  plat  passes  the  fee  in  the  streets  to  the  corporation.  If  the  town  has 
not  a  corporate  existence,  the  fee  remains  in  abeyance,  subject  to  vest  in  the  corporation 
the  moment  it  is  created.  Ibid. 

3.  A  purchaser  of  a  town  lot,  desisnated  upon  a  recorded  plat,  onlj'  acquires  a  title  to  the 
land  included  within  the  actual  limits  of  the  lot,  as  designated.  He  takes  no  interest  in 
the  street,  except  in  common  with  the  public,  and  cannot  claim  title  to  the  centre  of 
it.  Ib^d. 

TRESPASS. 

1.  It  is  only  where  the  plaintiff  seeks  to  introduceiiew  matter,  which  shows  that  the  facts 
stated  in  the  plea,  though  true,  do  not  justify  the  trespass,  that  he  is  required  to  reply  spe- 
cially, or  new  assign.    Ayres  v.  Ketlei/,  17 

i]  In  actions  of  trespass,  where  the  testimony  is  often  and  perhaps  usually  circumstantial, 
the  Court  will  rarely,  if  ever,  disturb  a  verdict,  when  there  is  any  thing  in  the  record  tend 
Ing  to  support  the  finding  of  the  jury.     Young  v.  Silkwood,  36 
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3.  Courts  will  not  lend  their  aid  to  enforce  a  contract,  entered  into  with  a  view  of  carrying 
into  eflect  anything  that  is  prohibited  by  law.  But  an  agreement  which  provides  that  ii  cer- 
tain conditions  are  not  complied  with  by  one  of  the  parties,  that  the  other  would  have  the 
right  to  enter  and  take  possession  of  certain  premises,  and  should  not  be  regarded  as  a 
trespasser,  nor  his  entry  as  anywise  unlawful,  in  ease  force  should  be  necessary  to  obtain 
the  possession,  is  not  an  agreement  to  do  an  unlawful  act.     Ambrose  v.  Hoot,  497 

4.  If  greater  force  was  used  than  was  necessary,  in  taking  such  possession,  the  party  offended 
against  should  reply  the  excess,  or  give  evidence  thereof,  under  the  general  replication  of 
de  injuria.  Ibid. 

0.  A  party  acting  under  such  an  agreement  would  still  be  liable  criminally,  for  a  breach  of 
the  peace.  ibid. 

TRIAL. 

Where  the  record  shows  that  a  cause  was  tried  by  the  Court,  in  tlie  presence  of  the  parties, 
without  objection,  it  will  be  presumed  that  a  trial  by  jury  was  waived.  Burywinv.  Bab- 
coek,  '  28 

TKUST  AiSD  TRUSTEE. 

1.  When  a  decree  is  entered,  directing  a  trustee  to  convey  to  the  cestui  qui  trust,  only  a  special 
warranty  should  be  required  against  his  own  acts.    Hoare  v.  Harris,  24 

2.  A  voluntary  trust  will  not  be  enforced  in  a  Court  of  Equity.     Clarke  v.  Lott,  105 
Z.  ^heie  a  specific  fund,  given  to  a  county  by  the  Legislature,  to  be  held  in  trust  for  certain 

purposes,  is  diverted  from  that  purpose  and  mixed  with  ihe  general  funds  of  the  county,  it 
is  not  error  in  the  Court  to  award  a  mandamus,  to  compel  such  fund  to  be  paid  o\er  to  the 
person  entitled  to  it,  and  to  direct  an  order  to  be  drawn  upon  the  general  funds  of  the 
county  in  the  treasury.     Countii  of  Pike  v.  The  People,  202 

4.  All  trusts  in  this  state,  except  resulting  trusts,  must  be  evidenced  or  created  by  writing. 
Uovcy  V.  Holcomb,  60U 

5.  Where  a  parol  trust  is  set  up  in  a  bill,  and  the  statute  of  frauds  is  interposed,  its  ettect  can- 
not be  avoided.  Ibid. 

VARIANCE. 

1.  If  the  judgment  read  in  evidence,  and  that  leferred  to  in  an  appeal  bond,  agree  in  the  total 
amount  of  tlie  recovery,  the  omission  to  state  in  the  bond  how  much  of  the  judgment  was 
in  debt,  and  how  much  in  damages,  does  not  constitute  a  materia!  variance.  Pearl  v.  Well- 
mans,  352 

2.  Variances  between  the  writ  and  declaration  may  properly  be  pleaded  in  abatement.  Weld 
v.  Hnbbard,  57;! 

VENDOR  AND  VENDEE. 

In  a  purchase  of  land,  where  a  party  obtains  from  a  vendor  all  the  title  the  vendor  agreed  to 
give, he  cannot  plead  a  want  of  consideration,  to  an  action  brought  on  the  ubligations  of 
the  vendee,  given  for  the  purchase  money.     Coiidrey  v.  ll'cs^,  14ii 

Hee  Lien. 

VENUE,  CHANGE  OF,  &c. 

1.  If  an  applicant  for  a  change  of  venue  swears  that  information  of  the  facts  which  were 
made  the  basis  of  the  application,  came  to  his  knowledge  on  the  day  the  petition  was  pre- 
pared, and  the  notice  was  given  that  the  motion  would  be  made,  it  is  equivalent  to  stating 
that  he  had  then  received  the  information  for  the  first  time.    Barroivs  v.  The  People,       121 

2.  Perjury  might  be  assigned  on  such  an  oatli,  and  the  guilt  of  the  accused  established,  by 
proving  that  he  had  a  knowledge  of  the  facts  prior  to  the  day  on  which  the  petition  was 
verified.  Ibid. 

3.  It  is  error  to  deny  a  change  of  venue,  where  the  prisoner  has  shown  a  clear  right  to  it,  and 
in  such  a  case  all  subsequent  proceedings  of  trial  and  conviction  will  be  set  aside,  and  the 
cause  remanded,  and  the  prisoner  placed  in  statu  quo.  Ibid. 

See  Pleading. 

VERDICT. 

1.  In  actions  of  trespass,  where  the  testimony  is  often  and  perhaps  usually  circumstantial, 
the  Court  will  rarely,  if  ever,  disturb  a  verdict,  when  there  is  any  thing  in  the  record  tend- 
ing to  support  the  finding  of  the  jury.     Young  v.  Silkwood,  3G 

2.  A  verdict  should  be  manifestly  against  the  \veight  of  evidence,  in  order  to  demand  any 
interference  with  it  on  the  part  of  the  Court.    Mann  v.  Russell,  586 
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WARRANTY. 

In  order  to  constitute  a  warranty;  there  must  be  not  only  an  affirmation  respecting  the  quality 
or  condition  of  the  thing  sold,  but  the  affirmation  must  be  made  with  the  view  of  assuring 
the  buyer  of  the  truth  of  the  fact  asserted,  received  and  relied  upon  by  him,  inducing  hiiu 
to  make  the  purchase.    Enders  v.  Scott,  '  35 

WARRANT  OF  ATTORNEY. 

1.  A  warrant  of  attorney  to  confess  a  judgment,  is  of  itself  a  sufficient  consideration  to  sup- 
port an  agreement.     Wright  v.  MclSeelg,  'm 

2.  Where  a  debtor  gives  a  note  and  warrant  of  attorney,  authorizing  a  confession  of  judgment 
to  be  made  for  the  amount  specified  in  the  note,  before  the  time  given  for  fhe  payment  of 
the  note  shall  have  elapsed,  it  is  not  error  to  render  a  judgment  at  any  lime,  upon  such 
confession.    Sherman  v.  Baddely,  622 

WITNESS. 

It  is  only  the  general  character  of  a  witness  for  truth  and  veracity,  that  should  be  inquired 
into,  upon  an  impeachment  of  his  testimony,    Frye  v.  Bank  of  lUinois,  367 

See  Evidence. 

WRIT  OF  ERROR. 

1.  Where  a  judgment  was  recovered  in  one  of  the  counties  of  another  grand  division,  prior 
to  the  organization  of  the  present  Supreme  Court,  a  writ  of  error  for  its  reversal  must  issue 
from  the  Court  in  that  division.    Goforth  v.  Haile,  52 

2.  The  dismissal  of  a  writ  of  error  puts  the  case  out  of  the  control  of  this  Court.  Ibid. 

3.  Where  an  attorney  sues  out  a  writ  of  error,  without  the  authority  of  the  parties  named  as 
plaintiffs  in  the  writ,  the  process  will  be  dismissed  at  his  costs.    Anonymous.  488 
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